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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


EASTERN DIVISION 


Name District Address 
WALTER L, SMALL ........ccccccccccseeeeeeeeeeeeseeeees IESE siareteccsc ences Elizabeth City. 
WE Vie TSAR Discs teres octazcvaplerivenyoeevomtaes MOCONG 65. it ere Aes Rocky Mount. 
GG, E. MID YET TE os cciccccscdscsseveieencvsesssssvonsseeonevave PEE socnsscecegciies Suen ceeus Jackson. 

Be As DA NTRS eos ccs ecru tartans cence POUPEN esacercacatriscnrcnes Goldsboro. 
J. PAUL FRIZZELIW. o. 60.0. c.ccceassrsteecdesctaessasess Fifth... cee SNOW Hill. 
HENRY: Ax. GRADY vical te iscsi hieia anes SUSE ittidoeteacee es Clinton, 
WC. PIARRIS 235 ce hs ewe Seventhicidckcste Raleigh. 

Bes Fac SCORAN MEP cisccccsiregsinsiveritearsiaeescdsegsatotes } On 4 4 6 | Roeper mere ntrcn tne ere Southport. 
N.. Ay (SINCLAIR cc AG thereon NAAT ee tts icant Fayetteville. 
Ne As ARVIN co Ga cncatreriesetint nc cdenanaenweoons POU U ii sceccisee dover Ectned Oxford. 


SPECIAL JUDGES 


COLA TOI OBR wee hse Fo ron Fao SO Williamston. 
G. V. COWPrERn..... Sp ttre Ballet 8 fates nue eas Sel Tacs cee ape as ancdaateer eayiatuee Lacie ddoueenins Kinston. 


WESTERN DIVISION 


JON CB CLEMENT) hsb caindentiseia BIG VONTH ih dcvikethacctadcies Winston-Salem. 
H. HOYiE SINK. ......0...ccccccccccenceees ities Psy GILC Dicks sisccevcaocieienss Lexington. 

Bc ME STACK ors ices eld eae Thirteenth.......0..0000...8. Monroe 

AV Fe PARI Gis Fics ec estes taadeccasaneeveaekes Fourteenth............0.0.. 04 Charlotte. 
JOHN M.. OGLESBYic:ceesciekcactsan Willeen th s2ectete sks Concord. 
WILSON WARLICK.......ccccccsscccceeesseeeeceeseeecn eee Sixteenth............ Voueianes .. Newton. 

d (aa & SAM 1D (is 6) 90 Ge ee EE Seventeeuth..0.. ee Wilkesboro. 
MICHAEL SCHENCK... ccccccccccccccsecssesescesene EFighteenth...........ccc Hendersonville. 
PR, NEOPIAN Wacietisicotae tanndranie ee tdetest sacs Nineteentht.......0.0000..00. Marshall. 
WALTER E. MOORE............c..0ccccceccecceeecenscu eens Twentieth... Sylva. 


SPECIAL JUDGES 


CAMEBOK E MACGRAR ad cdl aon setiiadctadod uated Asheville. 
JoHN H. Harwoon.............. sap aialtis tacasiases dda Late tea eee SEAS A adit aceel ..Bryson City. 


MEMIERGENCY JUDGES 
CC BEV ON dct eee sated ueeeete Syston b aslo: Sik oe Bove EES Elizabethtown. 
THOS, J. SHAW. ......cccccccceeeeeees Beta Ne yee dre thse sete aa tae neste Wane eaie eis ncinttcian Greensboro. 


SOLICITORS 


EASTERN DIVISION 


Vame District Address 
HERBERT R. LEARY...........ccccccccccccaeeeeseeeccccues PES bec fotiscecenerecietasinae Kdenton. 
DONNELL GILLIAM...0...cccccccccceesevccececeeceeeeeenes SOCONG i aisiice inode aan Tarboro. 

Sam oe OR ages 0.4 3) | Se ae OD DUP Scien Sean at cciereeeaniesss Henderson. 
CLAWSON I. WILLIAMS.......0.0...ccccccececeeeeees POUT oescicecasbvcgeiceeiceseee, Sanford. 
Do. SOLAR RK veiling ih Alaa aaaiesen FOUL rrzachelatost ixcacastticevceaie Greenville. 
JAMES A. POWERSG.......0...000..cccceceecceececnesceuees ro) Bd 1 8 rena ee Kinston. 

Ae, Page) ys a 6: ee ee Seventh... Raleigh. 
Woopus KELLUM..........0.0.c..ccce onan meatece TOPE aso cwteeeniclcwetitesectian Wilmington. 
EDs Ae NEON BYE Vise eaieest anc viaciainageeistacntiaes NINH stn ecchctegain Lumberton. 
Ws Bie VU MSTRAD ioe vcctisaadtecretiten ticle oe TOM Ne. actetdastinserieteves Durham. 


CARLY UE: DIGGIN Sinks avian ncn eh es ~ Eleventh... ce. Sparta. 

Pe Bg POPROLLUs Aisecessdavnsevincias Le eased ett cn trea "ENV OLE wecciticcaataiees Lexington. 

BS D:, FOAL IPS ees Mosctveceleciarservsnntan aad oe Thirteenth... Rockingham. 
JOHN G. CARPENTER.......cccccccccscsccccecscucseonsvees Fourteenth............00.000.. Gastonia. 

LEB. Ve AON Gsincesicclvinslosaneccttinshaeecietviaeh Fifteenth.........0.000.. Statesville. 

IL. SPURGEON SPURLING...........ccc.cccceccc ccc evenes SINEGON TA Ska ceevinceaceases Lenoir. 

DINOS KS DONE Sic dcciscnniaskacecivraseeistoncieeie Seventeenth.......0.00.0000.. N. Wilkesboro. 
Ji Wig PLES Sie J Baie ec bcec lacs teweiacsacdnidiniavricin Fighteenth.....0..00000000.. Marion. 

Ye * GR 6 tl il 81 ee pale helecean Nineteenth...........00000..0... Asheville. 
JOHN M, QUEEN... cccecccccccccccussecessenes Twentieth........... aia deees Waynesville. 


LICENSED ATTORNEYS 


PALI THERM, 1930. 





Successful applicants for license to practice law at examination conducted 
hy the Supreme Court at the Fall Term, 1950. 


ABBOTT, PEYTON. BRYANT 2) Risucsiew tects seruad aig nee .Wiaston-Salem. 
ALLEN, DELMO VAUGHAN... -eccscescceectteteeees Sy ea lade arena gute tte dadet Wilmington. 
ANDREWS, JUNIUS MEBANE... cece Be aajasisbiiiealoag tein phim ata easomeest Laurel Hill. 
AY DLETT, ABNER, PiAURA NC bessastiates cavipiectiasthn eran secon sbanasanenasoiamnd Elizabeth City. 
BARWICK, IXILLIAN........ nied oa datastaneastateees sa Lichen MONG Ha Loc oe imate esemnieeee Ra eigh. 
ENTON: “MILLS SCOTT hsasccantecin ee eeeiteedace Gia iebee tere esunbury. 
BORLAND, ANDREW HOYT........ cc ccccccceeeeeee ees Be bpch sti cat ees ae Aa caati dione te .Durham. 
BRADY, ROWELL CLIFFORD... pi elaadigamalcta het Siates Aaaaaled Conover. 
FROWN, VERNON WEAVER..... 0 sccccssescccscseseaesconnesceerenes sepa nde ea crnatsiees Asheville. 
URYSONG FVVALTER. DOOR Bicstivsces cocoate tiancaeriereanienaiene ant aa rete Asheville. 
SUMGARNER: MARVIN: IOGRRV au cacccinscicial catalina Accuealanc Ad Hickory. 
CARROLE, HLARVEY -CUARK Be clastinctss i siencsdua atte eacheldaciaaiebateorns Shiexat Hamlet. 
(‘AUDLE, CHARLES BASIL............ AM toto ao ees eames Gea aetna Wadesboro. 
(COHTADBOURN,. «JAMES: (FIAR MON fssccastascaseeisss texciawenes Stbretncdteaceiatsemnsinaxe Wilmington. 
COMOON, VALTER. WILLE NS xt goth ety ti cette ee oie Ilizabeth City. 
CORRELL; NEEDITA DM ROUGH VON isiaitciasieiescsioiernasenaeansciedcenpinss Raleigh. 
CRAVEN “SSRAN TON sia A avecincscan sh snte Rous to actedacabemtna. she atesr eccenes ee eines Trinity. 
CURTER: TOWSON DN NW estas eis ssa soncentents tea xencnnmauniece hee Chapel Hill. 
DANIEL, TRAVIS GARLAND.....ccccccseseeceeeeeseeeeees Gscatiieto ty alirca ua taiene aeons xyreensboro. 
DAVIDSON, (CMRSS) ROTH. FOSTER 6 ca. bsinaicccasuneGimeenee Charlotte. 
TOUR: TA NDON ANDERSON 9:22 s0encsececine iy cisecdeteasducicetttiiare adidas acess Knightdale. 
DYGERY | FRODOL ET oixisia crauis oar seen ai ete ae giclee aig iaadeoen ttanananstnsehd x caunes New Bern. 
Dua, JAMES BRAXTON... sia Nettles weiteitt wach mek nsatecacee ee due a maeeleee Lenoir. 

TUN CAN & SPOIEN VIG ESTER vio cis aii pi vetee he tancccurte tens dienirec ate oes Fovest City. 
EDWARDS; ~VASPES. GLENN ihc aetna itataiel irda nieiiwsi sacs .. Jd onesboro. 
EDWARDS; "PHO MEAG. ON BSiacige ccctcnaxomnatacemnaelin dav ew aynantoncerarsaeanemens Rutherfordton. 
IGLEIOTT, SVILTIAM. HENRY» 2! Riadenicudn oie wees Hertford. 
DOBVIN: PAUD -IEVERE otceticuanes Laine Ousore td tiaieninarmerts North Charlotte. 
HURANK). GUTTER: JOSEP oii cce crite ancsiv a ratte eed nase We eee es New Bern. 
WxuM, FRANK EMANUEL... ee sends cdcdia dew beclansan ancien eee eee Charlotte. 
FARMER, WILLIAM LOVE... cee Rcaicsaeeddacedaticoeeteithnla Conta dwasaubaseaes Wilmington. 
GILES, (MaRS.) KATHERINE REED... cece essere eceeeeneeteetenererernsetes Marion. 
AILREATE NEORGAN JDEN NET teiatuaitners tecture cossatvnimucmdasaetinnaunceutees Charlotte. 
(FRIERIN:- SJOSLAT, F1A ROM) cier.teeiccasn titi ctsee ects ah ade contedpraanteen® Wendell. 
GRIMES: "CHARLES: “O HAGAN vaitinniucscest setae necerdwindein oe cagaeontas Raleigh. 
FEAGERMAN,: JUDWARD: KENNETH taisiieitisitavcwactenes eens iachnanineds Chapel Hill. 
ELESTER,: EEAN SELLE: JoDNDSAY cons sasii cde saeseinnaesnaitnaavatersidacesoeratiyertaneen Winston-Salem. 
HIOLMES, ALEXANDER BARON... ee te ae ete thee tad ae ee Hendersonville. 
FLOOD, VWWILLTASE NIIETON foc: Ganintine wine looeocanisotetastiaatensens: cate dic ar doset Charlotte. 
IHLUMPIIREY, EARLE AMBROSE, JR... Lesnenee: Peeled ihaliantenetostiiSeiniied Goldsboro, 
JENKINS, WILLIAM SUMNER... ccccccccsccesserssecteeesenereoanes histteeias Seieas ests Chapel Hill. 
KANE, MAX JAMES... cctseceeeeeeees Sse heauldad nei oesanerbla eon anor Chapel Hill. 
ICING. cd EN NINGS (GRAIIA Mosinee hicenirom ileaare esas ees .. Laurinburg. 
McDOUCGLE; FIERGERT TR WIN sisicitsntiaiasiadidaicomraiaianae aot aatnaia .Durham. 
McEAcCHERN, Enpwarp MERRITT............ Ridatsanates SPEC tro rine Greensboro. 


vi 


LICENSED ATTORNEYS. vil 


McELWER, WILLIAM HENRY.........:ccc:c0ccccssscsssesseceessenesssssseeecsssseeeseeas Statesville. 
DICGINNIS (TROY wseireucdgehexs sen ensniaieen niet ee eae Gastonia. 
McNINCH, FRANK RAMSAY, JR......0.00 icaudeari teen scatencet a iennngeasedess Charlotte. 
MCSHANE, DANIEL EDWARD........cccccccccssssessssceeeecceeceeeeeaeesateeseeseneeaaas Charlotte. 
MCSWAIN, WILLIAM ADNEY .......ccccccccecssssecesssccceeseeennsceeesseseeeeeeeeeseees Greensboro. 
ALAGNER;. 0 AMES - ELD W ARD tessstecacysiitescrdevs a taseeisaceriaicess Caveotagvaatuoapeasnivar Chapel Hill. 
Martin, (Miss) RHETTA............. eshte ta terete atcha octet techs la: Smithfield. 
NL ASON; 2CLY Dir IG VERE EU iiss di uciscscom incised tents aeveainads Teysatostneiaiees .. Wilmington. 
MULL, (MISS): PIAZEE: SILMRiis aciaeAnntian kano: Morganton. 
OUTLAW, ALVIN ca nicionimicuraanae sugecekaes ee ee eee er ee Seven Springs. 
PARKER, PREN RY” DRY CP osseeccecesiavso sei aea td ase oe eaten aie as Monroe. 
POLUARD: -WORREST: ALPR ED 0iiccuts concen svbesis concayaaliaedy lente eistinrtaabaeelale. Durham. 
Powers, HowarpD EDWARD............c0008 duaea Svar enueniors sagbagl saa veasavleaties Greensboro. 
PEARSALL, WILLIAM PRENTICEH............ Pahigsy a adoushae wince Owe seceee ey taadeds Seven Springs. 
PPRIGR © EAR co sagc san teesnestcnastes vee cated wocacemases tea eens ee ae Salisbury. 
RELTZEL; CLAUDE IOVERE TD, 6) Reccsnicesstaviedascinesgua verxccarsocductesiont eeu ivoxe High Point. 
RUSSELT, IDALEAS: TuOCK Ec iaiat ees uae erie slaRuaehigeiien Hickory. 
SIDENBERG, SAMUELL,........ccccccssecerseerenseenees ststtie tienes sausaieneauaTdeaeBuast thie: Fairmont. 
SMATHERS, ROBERT HOYLE.......0ccccccccceccccsscecceeseeesctsssesesecuueeccesteceensenes Canton. 
SMITH, GREGORY ANDREW .........ccccccccsscccccnseseeaneseceecuaeecceneccsutensvensnsssess Charlotte. 
STON BR PAUL GULP NN ishncdk stat tn aterunnscaintars he atte enigeandnelmotes Lexington. 
STORY, PAU Lid ACK SO Nepetoscnsucicvedssndheandeosiendaund sar siuaaicaotieniaavaanaalytostie Marion. 
STRANGE, TOOVEE LAR EW WV Uiscas cos savici es can sacveptun dacssieed ance ies Miivesaciaven aed: Henderson. 
STRENT,. AOBER IT URN Saitctsccncacsese artes euros eee Charlotte. 
SUTTON, (GRANGER. GID, 5 Riscsvsiseisasceivainvincenls tatsinciecta ease enelan toon dederie: Durbam. 
‘VALBOT, FRED ASHTON........ Lalesuaceeandabse cei ceusmccsi eA tnec ata Mo ueaotne sews Wake Forest. 
"THOMPSON, WALTER DANTEL,.......cccccccosscscecsocseccvesecssteveccuccsccesetasanecs Whiteville. 
TONGUE, .PRANKEIN: MAGCRUDER twig cixdasvavierteen i werteeatiies iota xe Asheville. 
UZZELL, THOMAS -ALBERT. lB seicelssesen res co stinnes cess iete shade etedasseccnions Greensboro. 
WALLACE, JOIN WHITLOCK... cccccccccceseecccccseseeseee ccosseusaneesescessunness Statesville. 
WARD, ALVIN TROTMAN........::00cc:00008 RO ee rer nn Tee Serer or eta Lake Junaluska. 
WEDDINGTON, NOBLE THOMAS .......ccccccccccuccecevccucecuecsencceecsucneeseceateceraes Charlotte. 

Ls 3 od iy Yim Ge @ <M 2b ans OF Oy Oy G-Pen Pe 0 ne ge Dobson. 
WILLIAMS: BEN (MITC EBE (jiseicscs pos encex nia camosagiiaie dey seusuelisisensduvaeiedeianin en Ahoskie. 
WILLIAMS: JAMES: AUL EN 6 sidicccviniaceesh casusadtayacecaaecicsres cia ee webniiees Hendersonville. 
WAGSON GOIN. NE oR iccer tt sieaietsd acer ei eee eerste Linwood. 
WILSON, MARVIN: PICKARD iecsgcpic Shae atieaiecena aus tgat a asegedeeatenet) Chapel Hill. 
WILSON « PERCY IOC UTE ic tekiireditavetlastenss toeatau a bgcticcsre ancien Wake Forest. 
WOODARD; IUEMER- FLAY MON DicicvncSiececescis eb ee Sate aa aera sncateenavents Coinjock. 
WOOTEN, cALON ZO “CLAY TO Ni gicscsisnccands cccastediae een ntoracketoomatoend ions cnasates Rocky Mount. 
WRIGHT, JOSEPH MILLS....... Seok sane eauis sown Cunonace ance cieeaiese Lnteeee aay Shelby. 
WYCHE, BROOKS PARHAM,,...ccoccescsssssvsesceuvevesoscearsansccscececeecenscseecnenens Dabney. 
YOUNG; CRATIBOR NH - CUAR Ks oii dee ese Durham. 


YOUNG, MALCOM  MCOINNIS socctscisn cent Ri ae Asheville. 


CALL OF CALENDAR IN SUPREME CCURT 
Sprine Trerm, 1931 


(Showing when records and briefs must be filed) 


FIRST DISTRICT appeals will be called Tuesday, 3 February, 1931. 
Appeals must be docketed by 10 A. M. Tuesday, 20 January. 
Appellant’s brief must be filed by noon of 27 January. 

Appellee’s brief must be filed by noon of 31 January. 


SECOND DISTRICT appeals will be called Tuesday, 10 February, 
Appeals must be docketed by 10 A. M. Tuesday, 27 January. 
Appellant’s brief must be filed by noon of 3 February. 

Appellee’s brief must be filed by noon of 7 February. 


THIRD-FOURTH DISTRICTS appeals will be called Tuesday. 17 February. 
Appeals must be docketed by 10 A. M. Tuesday, 3 February. 

Appellant’s brief must be filed by noon of 10 February. 

Appellee’s brief must be filed by noon of 14 February.- 


FIFTH DISTRICT appeals will be called Tuesday, 24 February. 
Appeals must be docketed by 10 A. M. Tuesday, 10 February. 
Appellant’s brief must be filed by noon of 17 February. 

Appellee’s brief must be filed by noon of 21 February. 


SIXTH DISTRICT appeals will be called Tuesday, 3 March. 
Appeals must be docketed by 10 A. M. Tuesday, 17 February. 
Appelant’s brief must be filed by noon of 24 February. 
Appellee’s brief must be filed by noon of 28 February. 


SEVENTH DISTRICT appeals will be called Tuesday, 10 March. 
Appeals must be docketed by 10 A. M. Tuesday, 24 February. 
Appellant’s brief must be filed by noon of 3 March. 

Appellee’s brief must be filed by noon of 7 March. 


KIGHTH-NINTH DISTRICTS appeals will be called Tuesday, 17 Mareh. 
Appeals must be docketed by 10 A. M. Tuesday, 3 March. 

Appellant’s brief must be filed by noon of 10 March. 

Appellee’s brief must be filed by noon of 14 March. 


TENTH DISTRICT appeals will be called Tuesday, 24 Mare). 
Appeals must be docketed by 10 A. M. Tuesday, 10 March. 
Appellant's brief must be filed by noon of 17 March. 
AppeHee’s brief must be filed by noon of 21 March. 


MLULVENTH DISTRICT appeals will be called Tuesday, 31 March. 
Appeals must be docketed by 10 A. M. Tuesday, 17 March. 
Appellant’s brief must be filed by noon of 24 March. 

Appellee’s brief must be filed by noon of 28 March. 


TWELFTH DISTRICT appeals will be called Tuesday, 7 Apvil. 
Appeals must be docketed by 10 A. M. Tuesday, 24 March. 


Appellant’s brief must be filed by noon of 31 March. 
Appellee’s brief must be filed by noon of 4 April. 
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CALL OF CALENDAR IN SUPREME COURT. 1X 





THIRTEENTH DISTRICT appeals will be called Tuesday. 14 April. 
Appeals must be docketed by 10 A. M. Tuesday, 31 March. 
Appellant’s brief must be filed by noon of 7 April. 

Appellee’s brief must be filed by noon of 11 April. 


FOURTEENTH DISTRICT appeals will be called Tuesday, 21 April. 
Appeals must be docketed by 10 A. M. Tuesday, 7 April. 

Appellant’s brief must be filed by noon of 14 April. 

Appellee’s brief must be filed by noon of 18 April. 


FIFTEENTH-SIXTEENTH DISTRICTS appeals will be called Tuesday, 
28 April. 

Appeals must be docketed by 10 A. M. Tuesday, 14 April. 

Appellant’s brief must be filed by noon of 21 April. 

Appellee’s brief must be filed by noon of 25 April. 


SEVENTEENTH-EIGHTEENTH DISTRICTS appeals will be called Tues- 
day, 09 May. 

Appeals must be docketed by 10 A. M. Tuesday, 21 April. 

Appellant’s brief must be filed by noon of 28 April. 

Appellee’s brief must be filed by noon of 2 May. 


NINETEENTH DISTRICT appeals will be called Tuesday, 12 May. 
Appeals must be docketed by 10 A. M. Tuesday, 28 April. 

Appellant’s brief must be filed by noon of 5 May. 

Appellee’s brief must be filed by noon of 9 May. 


TWENTIETH DISTRICT appeals will be called Tuesday. 19 May. 
Appeals must be docketed by 10 A. M. Tuesday, 5 May. 

Appellant’s brief must be filed by noon of 12 May. 

Appellee’s brief must be filed by noon of 16 May. 


SUPERIOR COURTS, SPRING TERM, 1931 





The parenthesis numerals following the date of a term indicate the 
number of weeks during which the term may be held. 








FIRST JUDICIAL DISTRICT 
Spring Term, 1931—Judge Grady. 


Pasquotank—Jan. 57; Feb. 9f; Feb. 
16* (A); March 16+; May 47 (A) (2); 
June 1*; June SF (2). 


Beaufort—Jan, 12*; Feb, 167 (2); April 
ut; May 4f (2). 
Perguimans—Jan, 19; April 138. 
Currituck—March 2; April 277. 
Camden—March 4, 
Gates—March 28, 
Chowan—March 30. 
Tvrell—-April 20. 
Hyde—May 18. 
Dare—May 25, 





SECOND JUDICIAL DISTRICT 


Spring Term, 193i—Judge Harris. 
Washington-——Jan. 5 (2); April 137. 


Edgecombe—dJitn. 19; March 2; March 
30% ¢€2); June 1 (2). 

Nash—Jan. 26; Feb. 16+ (2); March 
ov: April 207 (2); May 25. 

Wilson—Feb, 2*: Feb. 97; May 11%; 
May 18+; June 227. 

Martin—Muarch 16 (2); April 138+ (A} 


(2); June 15, 


THIRD JUDICIAL DISTRICT 


Spring Term, 1931—Judge Cranmer. 
Vance—Jan. 5*; March 2*; March $7; 

June 15*; June 22f. 
Warren—Jan. 12 (2); May 18 (2). 
Halifax—Jan. 26 (2); March 16f 

April 27* (A); June 1f (2). 
Sertie—Feb. 9 (2); April 277 (38). 
Hertford—Feb. 238*; April 13+ (2). 
Northampton—March 30 (2). 


(2); 


FOURTH 


Spring Term, 


JUDICIAL DISTRICT 
193i—Judge Sinctair. 





Harnett—-Jan. 5; Feb. 2+ (2); March 
30f (A) (2): May 18; June 15*, 

Chatham—Jan. 12; March 2t: March 
164; May 11. 

Wayne—Jan. 19; Jan. 264; March 2t 
(A) (2); April 6; April 13f; May 25; 
June 17. 

Lee—Jan. 267 (A) (2); March 23 (2); 
May 4. 


Johnston—Feb. 167 (2); March 2* (A); 
March 9; April 20fT (2); June 22%. 


FIFTH JUDICIAL DISTRICT 
Spring Term, 1931—Judge Devin. 





Craven—Jan. 5*; Jan. 26f (3); April 
67; May 117; June 1*, 

Pitt—Jan. 12; Jan. 19; Feb. 167; 
March 16 (2); April 13 (2); May 4f 
(A); May 187 (2). 
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EASTERN DIVISION 


Greene—Feb, 23 (2); June 22. 
Carteret—March 9; June 8 (2). 
Jones—March 30. 
Pamlico—April 27 (2). 


SIXTH JUDICIAL DISTRICT 
Spring Term, 1931—Judge Small. 


Duplin—Jan. 5t (2); Jan. 26*; March 
237 (2). 

Lenoir—Jan. 19*; Feb. 167 (2); April 
6; May 18*; June St (2). 

Sampson—Feb, 2 (2); March Sf (2); 
April 27 (2). 

Onstow—March 2; April 137 (2). 

SEVENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Barnhill, 


Wake—Jan. 5*; Jan. 26¢; Feb. 2%; Feb. 
“7; March 2*; March %f¢ (2); March 237 
(2); April 6*; April 13¢ (2); April 27+; 
May 4*; May 187 (2); June 1*; June 8t 
(2), 

Franklin——Jan. 32 €2); 
May 11. 


Feb. 26t (2); 


EIGHTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Midyette. 


Brunswick—-Jan. 5¢; April 6; June 15+. 
New Hanover—Jan, 12*; Feb. 2f (2); 
March 2¢ (2); March 16*; April 13+ 
(2); May 11*; May 25f¢ (2); June 8*. 
Pender—Jan. 19; March 23} (2); May 
18, 
Columbus—Jan. 26; Feb. 16¢ (2); April 


2) 42) 


NINTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Daniels. 
Bladen—Jan. 5; March $*; April 20t. 
Cumberland—Jan. 121°*; Feb. $f (2); 

March 16¢ (2); April 27f (2); May 25%. 
Hoke—Jan. 19; April 13. 
Robeson—Jan. 26*; Feb. 2; Feb. 28¢ 

(2); March 30; April 6*; May 1l1t (2). 


TENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Frizzelle. 
Durham—Jan. 5¢ (3); Feb. 16*; March 


2¢ (2); March 23*; April 277; May 4t 
(A); May 18*; June 1.¢ (A) (2); June 
oe 

Person—Jan. 19 (A); Jan 267; April 
20. 

Granville—Feb. 2 (2); April 6 (2). 

Alamance—Feb. 23*; March 307; May 
4f; May 25f (2). 

Orange—March 16; May 11¢: June 8 


(2). 
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ELEVENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Warlick. 


Forsyth—-Jan. 5 (2); Feb. 9¢ (2); Feb. 
23 (A) (2); March 9t (2); March 23%; 
May 18% (2); June 17 (2); June 22t (A). 

Surry—Jan 127 (A) (2); Feb. 2; March 
167 (A) (2); April 20 (2); June 22+ (A) 
(2). 

Rockingham—Jan. 
May 11; June 15f (2). 

Caswell—March 30; May 4 

Ashe—-April 6 (2). 

Alleghany—May 4. 


19*; Feb. 237 (2); 


(A). 


TWELFTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Finley. 


Guilford—Jan. 5t¢ (2); Jan. 19*; Feb. 
24 (2); Feb. 1l6t (A) (2); March 2* (2); 
March 16+ (2); March 307 (A) (2); April 
13¢ (2); April 27*; May 11¢ (2); June 
lt (2); June 15%. 

Davidson—Jan 26*; Feb. 16+ (2); May 
4*; May 257; June 22*, 

Stokes—March 30*; April 6f. 





THIRTEENTH JUDICIAL DISTRICT 


Spring Term, 193i—Judge Schenck. 


Richmond-—Dec. 29, 1980+: Jan. a*; 
March 16+; April 6*; May 257; June 15f. 





Anson—Jan. 12*; March 27; April 13 
(2); June Sf. 
Moore—Jan. 19%; Feb. 9+; March 237 


tA) (2); May 18*; May 257 (A). 
Union—Jan. 26*; Feb. 16 (2); March 
23t; May 4ft. 
Stanly—-Feb. 2+; March 380; May 11f. 
Scotland—March 9ft; April 27; June 1. 


FOURTEENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge McElroy. 


Mecklenburg—Jan. 65*; Feb. 27 (3); 
Feb. 23*; March 27 (2); March 380 (2); 
April 27+ (2) May 11*; May i8f (2); 
June 8*; June 15f. 

Gaston—Jan 12*; Jan 19¢ (2); 
16¢ (2); April 13*; June 1*. 


March 


FIFTEENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Moore. 


Cabarrus—Jan. 5 (2); Feb. 237; 
a0: €2): 

Montgomery—Jan. 19*; April 67 

Iredell—Jan. 26 (2); March 9f; 
18 (2). 


April 


(2). 
May 


*For criminal cases only. 

tFor civil cases only. 

tWor jail and civil cases. 

(A) Special Judge to be assigned. 


en tn we ee ee + 


Rowan-—Feb, 9 May 


4 (2). 
Randolph—Mareh 167 (2); March 30*. 


SIXTEENTH JUDICIAL DISTRICT 
1931—Judge Clement. 


(2); March 2+; 


Spring Term, 


Cleveland—Jan, 5; March 23 (2). 
Catawba—Jan. 12} (2); Feb. 2 (22: 


May 4t (2). 
Lincoln—Jan, 19 (A); Jan. 26t. 
Caldwell—Feb. 23 (2); May 18 (2). 
Burke—March 9* (2); June 17 (2). 


SEVENTEENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Sink. 


Altexander—Feb, 16. 

Yadkin—-Feb. 23*; May 117 (2). 
Wilkes—March 2 (2); June it i2). 
Davie—March 16; May 2ar. 
Watauga—March 23 (2). 
Mitehell—April 6 (2). 
Avery—-April 20 (2). 


EIGHTEENTH JUDICIAL DISTRICT 


Spring Term, 1931—Judge Stack. 


McDowell-—Jan, 5*; Feb. 167 (2); June 
8 (3). 

Henderson——Jan. 12 (2): March 2 
April 27t (2); May 257 (2). 

Yancey-~Jan, 264: March 16 (2). 

Rutherford—Feb. 27 (2); May 11 (2). 

Transylvania—March 30 (2). 

Polk—-April 13 (2). 








G21: 


NINETEENTH JUDICIAL DISTRICT 


Spring Term, 1931]——Judge Harding. 

Buncombe—(Special civil term 3 weeks 
each month except May and December) 
Jan, 12¢ (2); Jan. 26; Feb. 2¢ (2); Feb. 
16; March 2t (2); March 16; March 30; 
April 6¢ (2); April 20; May 47 (2); May 
18; June 1f (2); June 15 (2). 

Madison—Jan. 5; Feb. 28; 
April 27; May 25. 


TWENTIETH JUDICIAL DISTRICT 
Spring Term, 1931—Judge Oglesby. 


March 28; 


Graham—Jan. 5¢ (A) (2); March 16 
(2); June 1} (2). 
Haywood-—-Jan. 5t (2); Feb. 2 (2); 


May 4f (2). 
Cherokee—Jan. 19+ (2); March 30 (2); 
June 15f. 
Jackson—Feb, 16 (2); May 18 (2). 
Swain—March 2 (2). 
Macon-~-April 13 (2). 


Clay—April 27; May 4 (A). 


re i i a ee re es en ee — 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 
Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 
Middle District—JoHNson J. Hayes, Judge, Greensboro. 
Western District—IXDWIN YATES WEBB, Judge, Shelby. 


EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, first Monday in March and September. 8S. A. ASHE, Clerk. 

Raleigh, criminal term, second Monday after the fourth Monday in 
April and October; civil term, second Monday in March and Sep- 
tember. 8. A. ASHE, Clerk. 

Fayetteville, third Monday in March and September. E.str McM. 
CAMERON, Deputy Clerk. 

Elizabeth City, fourth Monday in Mareh and September. J. P. THoMp- 
son, Deputy Clerk, Elizabeth City. 

Washington, first Monday in April and October. J. B. RESPEss, 
Deputy Clerk, Washington. 

New Bern, second Monday in April and October. GEORGE GREEN, 
Deputy Clerk, New Bern. 

Wilson, third Monday in April and October. G. I. PaArkKrER, Deputy 
Clerk. 

Wilmington, fourth Monday in April and October. Porter HUFHAM, 
Deputy Clerk, Wilmington. 


OFFICERS 


W. H. Fisuer, United States District Attoruey, Wilmington. 

Wiis G. Brices, Assistant United States District Attorney, aleigh. 
Ii. C. GEDpIE, United States Marshal, Raleigh. 

S. A. ASHE, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


T'erms—District courts are held at the time and place as follows: 

Greensboro, first Monday in June and December. R. L. BLayLock, 
Clerk; MyrtTLe Corps, Chief Deputy; Detiva Butr, Deputy; Cora 
suaw, Deputy. 

Rockingham, first Monday in March and September. R. I. Buay- 
Lock, Clerk, Greensboro. 

Salisbury, third Monday in April and October. R. L. BLAYLock, 
Clerk, Greensboro: ELIZABETH HENNESSEE, Deputy. 

Winston-Salem, first Monday in May and November. R. JI.. Buiay- 
Lock, Clerk, Greensboro; ELLA SHORE, Deputy. 

Wilkesboro, third Monday in May and November. Linvitite Bum- 
GARNER, Deputy Clerk. 


OFFICERS 


KE. L. Gavin, United States District Attorney, Greensboro. 

T. C. Carter, Assistant United States Attorney, Greensboro. 

A. E. TILLtey, Assistant United States Attorney, Greensboro. 

G. H. Morton, Assistant United States Attorney, Greensboro. 

J. J. JENKINS, United States Marshal, Greensboro. 

R. lL. BLraytock, Clerk United States District Court, Greensboro. 
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WESTERN DISTRICT 


Verms-—District courts are held at the time and place as follows: 

Asheville, second Monday in May and November. J. Y. JoRpAN, 
Clerk; Oscar IL. McLurp, Chief Deputy Clerk: WiLLiam A, LYTLE, 
Deputy Clerk. 

Charlotte, first Monday in April and October. FAN BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERIIOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Monday in March. 
Fan Barnett, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. Jorpan, 
Clerk. 


OFFICEKS 


THOMAS J. HarkINS, United States Attorney, Asheville. 

FRANK C. Patron, Assistant United States Attorney, Charlotte (Morganton). 
THos. A. McCoy, Assistant United States Attorney, Asheville. 

SROWNLOW JACKSON, United States Marshal, Asheville. 

J. Y. JogpAn, Clerk United States District Court, Asheville. 
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CASES 


ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
oie ania 


SPRING TERM, 1930 


ELLIE JONES v. SOUTHERN RAILWAY COMPANY anp NORTH 
CAROLINA RAILROAD COMPANY. 


(Filed 16 June, 1930.) 


1. Negligence A c—Owner of land is required to exercise reasonable care 
for safety of invitee. 


A license to enter upon the lands of the owner implies permission given, 
and is more than mere sufferance, while an invitation implies solicitation, 
desire or request of the owner, and therein the rule affecting the owner's 
liability for injuries to an invitee while on the premises is more rigid 
than in the case of a trespasser or mere licensee, and the owner or occu- 
pant is required to exercise reasonable care for the safety of an invitee, 
although he is not an insurer. 


2. Same—Owner is liable where he knows of use of path by licensee and 
increases the hazard without notice to him. 


The general rule that the owner or occupant of land is not liable for a 
personal injury received by a licensee upon his premises caused by defects, 
obstructions or pitfalls upon the premises, unless the injury is caused by 
wilful and wanton negligence, is subject to the modification that if the 
owner knows of the habitual use of his land as a pathway and does some 
act to increase the hazard or danger without warning the licensee, caus- 
ing injury without fault of the licensee, the owner or occupant of the land 
may be held liable as in case of ordinary negligence. 


8. Railroads C c—Where railroad company knowingly permits use of 
path on right of way and increases the hazard it is Hable for injury. 


Where a railroad company knowingly permits the use of a pathway 
across its tracks by pedestrians for years without objection, and then fills 
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in the track with dirt so as to make pitfalls where the pathway crosses 
the track, and a pedestrian in attempting to cross the track in the usual 
way stumbles in the loose dirt and falls and is injured: Held, the fact 
that such pedestrian was a licensee of the company at the time does not 
prevent his recovering damages resulting from the active negligence of 
the railroad company in increasing the hazard. 


BrocpEN, J., dissenting; Stacy, C. J., concurs in dissenting opinion. 


AppraL by defendants from Lyon, J., at January Special Term, 1930, 
of Wake. No error. 

Action to recover damages for personal injury alleged to have been 
caused by the negligence of Southern Railway Company, lessee of its 
codefendant. 

Plaintiff alleges that defendants’ road crosses Lee Street in Raleigh; 
that a walkway across the track and roadbed had been used by pedes- 
trians for many years; that the track is on a steep embankment; that the 
lessee put and negligently left loose dirt between the crossties and 
between the rails and on both sides of the track; that on 28 July, 1927, 
the plaintiff started across the track and put her left foot on fresh dirt 
between the rails; that she then stepped over the east rail and put her 
right foot on loose dirt between the east rail and the edge of the em- 
bankment; that her foot went down “halfway between the knee and the 
ankle” and struck a rock or clod; that the dirt seemed to be solid; that 
she was thus caused to stumble and step upon other loose dirt covering 
a hole about a foot deep; that in this way she was hurled down the 
embankment and injured; that her right leg was broken; that she suf- 
fered other injuries; and that her injuries were proximately caused by 
the lessee’s negligent failure to keep and maintain the crossing in a 
reasonably safe condition. 

The defendants denied the material allegations of tae complaint, 
pleaded contributory negligence, and alleged in bar of the plaintiff’s 
recovery that the defendants owed the plaintiff no duty with respect to 
the condition of the track and right of way. 

The issues were answered as follows: 

1. Was the plaintiff injured by the negligence of the defendants, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by her own negligence, contribute to her injury, 
as alleged in the answer? Answer: No. 

3. What amount of damages, if any, is the plaintiff entitled to 
recover? Answer: $1,250 for personal injury, and medical expenses of 
$250.00. 

Judgment for plaintiff; appeal by defendants for errors assigned. 


C. A. Douglass, R. L. McMillan and R. Roy Carter for plainttff. 
Smith & Joyner for defendants. 
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Apams, J. The plaintiff contends that the footpath in question had 
been used by the public for thirty or forty years prior to her injury 
and that the defendants, knowing this, not only passively failed to keep 
the path in a reasonably safe condition, but actively increased the danger 
to pedestrians by filling holes therein with rock and loose dirt. She 
offered evidence tending to establish each of these contentions. 

The defendants introduced no witnesses. But they say that the plain- 
tiff’s evidence was not sufficient in law to make a case of actionable 
negligence; that the defendants were under no obligation to the plaintiff 
to keep the pathway in repair; that the plaintiff was not an invitee but 
at most only a licensee; that the defendants violated no duty they owed 
to a permissive user; that according to her own testimony the plaintiff 
was negligent; and, finally, that the action should have been dismissed, 
upon their motion, as in case of nonsuit. 

One of the chief controversies between the parties grows out of a 
difference of opinion between them as to whether the plaintiff had a 
bare license to use the crossing or whether she used it in the capacity of 
an implied invitee. 

The defendants admit that the plaintiff was not a trespasser. If a 
person is not a trespasser and has no invitation express or implied to 
enter upon the premises of another, he is a licensee if his entry is per- 
mitted by the owner or the occupant. An invitee 1s one who goes upon 
the property of another by the express or imphed invitation of the owner 
or the person in control. <A license implies permission and is more than 
mere sufferance; an invitation implies solicitation, desire, or request. 

The owner or occupant of property, while not an insurer, owes to an 
invitee the duty of exercising ordinary and reasonable care for his safety. 
It is otherwise with respect to a licensee. The law as a rule imposes no 
duty on the owner or occupant to keep his premises in a suitable condl- 
tion for those who come upon it solely for their own convenience or 
pleasure. As stated in Brigman v. Construction Co., 192 N. C., 791, 
the general rule is that a trespasser or permissive or bare licensee upon 
the property of another cannot recover for personal injury resulting from 
defects, obstacles, or pitfalls upon the premises unless the injury is 
caused by negligence which is wanton or wilful. This is the general 
rule. As to a licensee the duties of a property owner are substantially 
the same as with respect to a trespasser; but an essential difference arises 
out of conditions which impose upon the owner or occupant of property 
the duty of anticipating the presence of a licensee. 45 C. J., 796, 
sec. 201. This difference is recognized in Brigman’s case, supra, and in 
Money v. Hotel Co., 174 N. C., 508. In the latter it is said that the 
general rule given above requires some qualification as to persons on 
premises by permission, or under license express or implied, whose 
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presence could reasonably be anticipated at or near the point of danger; 
and in the former case it is said: “The strict rule exempting the owner 
of premises from liability to a licensee is ordinarily applied when the 
negligence of the owner is passive. If the owner, while the licensee 1s 
upon the premises in the exercise of due care, is affirmatively and 
actively negligent in the management of his property or business, as a 
result of which the licensee is subjected to increased hazard and danger, 
the owner will be liable for injuries sustained as a result of such active 
and affirmative negligence.” 

The suggested modification of the general rule was adverted to in 
Monroe v. R. R., 151 N. C., 374. After setting forth in an excerpt from 
Sweeney v. R. R., 10 Allen, 368, 87 Anno. Dec., 644, the usually applied 
principle that a licensee who enters on premises by permission only, 
without enticement, allurement, or inducement held out to him by the 
owner or occupant, cannot recover damages for injuries caused by ob- 
structions or pitfalls, the Court pertinently said: “Nor does the applica- 
tion of this principle protect from liability the owner of a lot or a rail- 
road company who, with knowledge of the user of his property as a 
pathway across or along it, places without warning to those likely to use 
the pathway, a new and dangerous pitfall or obstruction.” 

With these principles in mind we deem it needless to embark upon a 
discussion of other distinctions between the rights of a licensee and an 
invitee; for conceding, as the defendants contend, that the plaintiff was a 
licensee, we find in the record at least some evidence, “more than a scin- 
tilla,” that the defendants, knowing the path was regularly used by 
pedestrians, placed upon the roadbed a quantity of loose dirt which 
increased the hazard of using the path, and that they neglected to give 
notice or warning, actual or constructive, of the changed conditions. 
‘“‘Where the owner or occupant of premises, with knowledge and for a 
long period of time, permits the public to use the premises without objec- 
tion, for the purpose of traveling across the same on a well established 
and safe pathway or highway, he cannot, without giving notice, render 
the premises unsafe to the injury of those who have used such highway, 
and have no notice of the changed condition, without being responsible 
for the resulting injury.” 20 R. C. L., 65, Batts v. Tel. Co., 186 N. C., 
120. This view of the case was left to the consideration of the jury and 
answered adversely to the defendants. 

After due consideration of the exceptions addressed to she charge we 
have found no error therein pointed out which entitles the defendants to 
a new trial. It necessarily follows from what we have said that no error 
was committed in the court’s refusal to dismiss the action. 

No error. 
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Brogpen, J., dissenting: As I interpret the record, the place where 
plaintiff was injured was not a public crossing. It was no more than a 
walkway made by plaintiff and others for their own convenience. The 
defendant had done nothing to invite the public to cross its tracks at 
that point. Consequently, plaintiff and others using the tracks for their 
own convenience should be required to take the premises as they found 
it. There was no evidence that the defendant increased the hazard by 
active negligence while the plaintiff was upon the track and there were 
no pitfalls, mantraps or dangerous excavations. The defendant had 
merely sanded its track at a point where plaintiff and others had made a 
path for their own convenience. To impose liability upon the defendant 
for sanding its track at a point where pedestrians have used it for their 
own purposes, strikes me as an unreasonable burden. 


Stacy, C. J., concurs in dissenting opinion. 





MRS, AMANDA C. SMITH vy. F. L. SUITT anp Wire, MAMIE R. SUITT, 
J. I. BEASLEY anp Wirt, DAISY BEASLEY, anp MINNIE SMITH. 


(Filed 16 June, 1930.) 


1. Life Estates B a—Life tenant is not entitled to recover value of per- 
manent improvements from remaindermen. 


One who makes permanent improvements on an estate knowing at the 
time that she owns only a life estate therein, may not maintain her suit 
against the remaindermen to recover a proportionate part of the value of 
the improvements upon the ground that the improvements were for the 
benefit of their remaindermen, and the cost of such improvements are 
chargeable to the life tenant alone. 


2. Life Estates C a—Life tenant may have estate sold for reinvestment 
on equitable grounds under C. S., 1744. 


A tenant for life in lands may not by adversary proceedings against the 
remaindermen compel the sale of Jands for partition of the proceeds, 
C. §., 3255, but upon a proper showing the sale for reinvestment may be 
ordered in equitable proceedings under the provisions of C. 8., 1744. 
8. Pleadings D a—wWhere plaintiff is entitled to any relief upon the 
complaint demurrer thereto should be overruled. 
Where a complaint includes a statement of a good cause of action 
among others that are not good a demurrer thereto is properly overruled. 


Brogden, J., not sitting. 


AppraL by defendants from Harris, J., at January Term, 1930, of 
Duruam. Affirmed. 
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The plaintiff owns a life estate, a dower interest duly allotted to her 
in certain lands of her husband, John W. Smith, in the city of Durham, 
N. C.: (1) 408 East Main Street, and the defendants, the remainder. 
When her dower was laid off she was allotted the “Home Place.” On 
the homestead was an old dwelling-house. The plaintiff alleges that 
this was “in very bad condition, and in order to make the house habitable 
and rentable the plaintiff, at various times has had to make permanent 
improvements on the property, and has spent, in making said perma- 
nent improvements, at least the sum of $9,566.47, and in all probability 
a larger amount; that this sum does not include necessary expenses for 
repairs and upkeep on the property, but is for permanent improvements, 
and as such added to the value of the property and benefited the defend- 
ants at least the amount expended. (2) No. 414 and 416 West Main 
Street was allotted to her and is valuable as rental property—necessary 
permanent improvements had to be made at a cost of $3,511.84. (3) The 
property known as No. 211 East Main Street was alloted to her, and 
during said period she has received, after paying insurance, repairs, and 
taxes, a net income of $9,886.61. 

It is further alleged that “after said improvements were made, and 
prior to the institution of this action, the plaintiff notified the defend- 
ants of the amounts that she had spent by way of permanent improve- 
ments on the property and requested the defendants to pay their part of 
said improvements. That the defendants have refused and still refuse 
to pay for any portion of said permanent improvements necessary to be 
made on either of the said pieces of property.” 

“That on all of said property for said period the plaintiff has received 
a total income of $28,386.00 and has expended $27,570.85, or, in other 
words, after owning the property for approximately five vears, she has 
paid out by way of improvements, taxes and repairs the entire income 
except $815.15, or a net annual return of approximately $163.05 on 
property conservatively worth $175,000.” 

The prayer of plaintiff is as follows: 

“(1) For the recovery from the defendants of the sum of $13,078.31, 
with interest thereon from 1 April, 1929, or for such proportionate part 
of said sum as she will be entitled, under the law, to receive. 

(2) That an order be made authorizing and directing tre sale of the 
three parcels of land described in paragraph 3 of this complaint, and in 
order that said decree might be made effective, that a coramissioner be 
appointed by the court to make said sale and report his proceedings. 

(3) That the court order the net proceeds derived from the sale of 
said property distributed among the hfe tenant and the remaindermen 
in the manner prescribed by law for the distribution of such proceeds, 
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the amount of the recovery asked for in paragraph 1 of the relief to be 
deducted from the share due the defendants. 

(4) That if, for any reason, the court cannot order a sale and division 
of the proceeds of the property the court appoint a commissioner who 
shall be authorized and directed to sell said property, and after paying 
to the plaintiff the amount of any judgment obtained by the plaintiff 
against the defendants reinvest the net proceeds derived from said sale 
under the direction of the court, with the income on the same to be paid 
to the plaintiff during her lifetime and at her death the remainder of 
said proceeds to be paid to the defendants. 

(5) For the costs of this action, and for such other and further 
relief as the plaintiff may be entitled to have.” 

The defendants filed the following demurrer: “The defendants in the 
above entitled action hereby demur to the complaint and petition filed 
in said action for that said complaint does not state facts sufficient to 
constitute a cause of action for that: 1. The plaintiff has no cause of 
action for the recovery of money spent by her in making repairs and 
improvements upon property held by her as tenant for life, and held 
with the full knowledge of her interest in said property. 2. The plain- 
tiff has no cause of action to enforce partition, or sale for partition, of 
any property held by her as tenant for life. Wherefore, the defendants 
pray that this action be dismissed at the cost of the plaintiff.” 

The judgment of the court below was as follows: “This cause coming 
on to be heard upon the demurrer filed by the defendants in the above- 
entitled action on the ground that the complaint did not show that the 
plaintiff had a cause of action, and having been heard, and it being 
hereby found as a fact that the complaint does state a cause of action: 
Now, therefore, it is hereby ordered, considered and adjudged that the 
demurrer be, and the same is hereby overruled, and the defendants are 
allowed thirty days from this date in which to file answer.” 

The defendants duly excepted, assigned error and appealed to the 
Supreme Court. 


Victor S. Bryant and C. V. Jones for plaintiff. 
Basil M. Watkins for defendant. 


Crarxson, J. The questions involved: (1) Under the facts as alleged 
in the complaint—Is a life tenant alone chargeable with the cost of per- 
manent improvements on property in which she owns only a life estate 
and which improvements tend to enhance the value of the remainder- 
man’s estate as well as her own? We think so. (2) At the request of a 
life tenant will the court order a sale of property for partition and 
division or reinvestment? We think not in a partition proceeding. Upon 
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proper showing a sale for reinvestment can be had in an equitable pro- 
ceeding or under C. S., 1744. 

As to the first question, we think the principle is well stated in 
17 R. C. L., at p. 635 and 636: “It is the general rule that a life tenant 
is not entitled to compensation from the remainderman for the enhance- 
ment of the property by reason of his improvements, nor can a charge 
upon the lands of the inheritance be made for such improvements, it 
being generally held that a life tenant does not come within the pur- 
view of the betterment or occupying claimant’s acts. The reasons for 
this rule are that the life tenant should not be permitted to consume the 
interest of the remainderman by making improvements that the re- 
mainderman cannot pay for, or that he does not desire, and also that 
improvements are made for the immediate benefit of the l:fe estate, and 
usually without reference to the wishes of the remainderman. Mere 
knowledge on the part of the remainderman that improvements are 
being made and passive acquicscence therein are not sufficient to charge 
him with the cost thereof. An exception has been made where the life 
tenant is an infant, and the income from the property is by order of the 
court invested in permanent improvements. Ordinarily, ¢ third person 
claiming under the life tenant is entitled to no greater rights than the 
life tenant himself, but some courts, applying equitable principles, have 
allowed recovery where improvements have been made by a person who, 
although in fact holding under a life tenant, believed himself to be the 
owner of the fee.” Merritt v. Scott, 81 N. C., 385; Northcott v. North- 
cott, 175 N. C., 148; Pendleton v. Williams, 175 N. C., 248; Harriett v. 
Harriett, 181 N.C., 75. The case of Middleton v. Riggsbee, 179 N. C., 
437, we think is distinguishable and applicable to the facts in that par- 
ticular case. 

It is said in Pritchard v. Williams, 181 N. C., at p. 47: “The plain- 
tiff’s fourth and fifth exceptions were to the refusal of prayers to instruct 
the jury, which were based upon the idea that since under the terms of 
the trust established in the main cause, 175 N. C., 319, the plaintiff 
was decreed to be the owner of the life estate, he occupied the position 
of a hfe tenant with respect to the improvements made by him. But 
he was not an ordinary life tenant within the meaning of the principle 
that life tenants cannot recover for betterments which were placed 
thereon with knowledge of the fact. The defendant made the improve- 
ments, as the jury find, under a bona fide belief that he was the owner in 
fee simple, and the Court decided that the plaintiff was ertitled to have 
the issue thereon submitted, 176 N. C., 108, by a unanimous Court, and 
this was reaffirmed on rehearing, 178 N. C., 444. The plaintiff’s prayers 
were therefore properly refused.” The plaintiff in the present action 
made the permanent improvements by her own will and accord, and 
knew she had only a life estate. 
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In the instant case, the life tenant does not join with the remainder- 
men in a petition for the sale of the property for partition, and neither 
is she made a party defendant in an action instituted by the remainder- 
men, but, on the other hand, the plaintiff has sought in an adversary 
proceeding against the remaindermen to have a sale of the property 
ordered in order that same may be partitioned. This cannot be done. 
C. S., 3285. Ray v. Poole, 187 N. C., 749; Gillespre v. Allison, 115 
N. C., 542 (S.c., 117 N. C., 512). 

Under C. S., 1744, the life tenant can maintain this action for re- 
investment and sell the lands described in the complaint upon proper 
showing, and this can be done in an equitable proceeding. On this 
aspect see Middleton v. Riggsbee, supra; Pendleton v. Willrams, supra. 
The complaint is not demurrable unless it is wholly insufficient. If a 
demurrer is interposed to a whole complaint and any one of the causes 
of action is good the demurrer will be overruled. 


The judgment below overruling the demurrer is therefore 
Affirmed. 


Brogpen, J., not sitting. 





STATE v. JOHN RATCLIFF. 
(Filed 16 June, 1930.) 


Burglary C f—In this case held: instruction that jury might convict de- 
fendant of first degree burglary or acquit him was error. 


Where in a prosecution for burglary all the evidence tends to show 
occupancy of the house at the time of the breaking and entering, an in- 
struction that the jury might convict the defendant of burglary in the 
second degree would be erroneous, although a verdict of guilty of burglary 
in the second degree would stand, but where the evidence would sustain a 
verdict of burglary in the first degree, or of breaking and entering other- 
wise than burglariously with intent to commit rape or other infamous 
crime, or of an attempt to commit either offense, or not guilty, the defend- 
ant is entitled to have the different views arising upon the evidence pre- 
sented to the jury, and an instruction that the jury might convict the 
defendant of burglary in the first degree or acquit him is error which is 
not cured by a verdict of guilty of burglary in the first degree, and a new 
trial will be awarded. C. S., 4640. 


Aprza by defendant from Clement, J., at September Term, 1929, of 
ANSON. 

Criminal prosecution tried upori an indictment in which it is charged 
that the prisoner did, about the hour of 12 o’clock on the night of 
22 September, 1929, with force and arms, at and in the county of 
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Anson, wilfully, feloniously and burglariously break and enter the 
dwelling-house of one B. F. Gulledge, then and there actually occupied 
by the said B. F. Gulledge, “with the intent to commit the crime of rape 
and other infamous crimes therein, against the form of the statute in 
such cases made and provided and against the peace and dignity of the 
State.” 

The evidence on behalf of the State tends to show that about the 
hour of midnight, 22 September, 1929, some one entered the sleeping 
apartment of Miss Emma Gulledge, in the home of her father, B. F. 
Gulledge, by opening a closed but unfastened door—it may have been 
swollen from dampness and not entirely closed—touchec: her on the 
shoulder, awaking her out of a sleep, and ran out of the house as she 
screamed for her father and mother, who were sleeping in an adjoining 
room. A comparison of the footprints, found in connection with the 
crime that night and the next morning, with the footprints of the 
accused, together with a number of other circumstances, tended to 
identify the prisoner as the perpetrator of the crime. S&S. v. McLeod, 
198 N. C., 649. 

The defendant’s evidence was to the effect that he was a family 
servant, and had been for eleven years, of S. M. Gulledge, brother of 
B. F. Gulledge, who lived on an adjoining farm; that he had worked in 
and around both places and had known and seen Miss Emma Gulledge 
from the time she was a small girl; that he would be more disposed to 
protect her than to harm her; and that if the tracks found about the 
house were his, they were made the day before while he was at work and 
not during the night. They were too cold to be scented by bloodhounds. 
His further evidence tended to establish an alibi or to show that he was 
asleep in his quarters on S. M. Gulledge’s place. 

The closing instruction to the jury, which is the subject of one of the 
defendant’s exceptions, was as follows: 

“Now gentlemen, you are to find what the facts are from this evidence. 
If the State has satisfied you beyond a reasonable doubt that this de- 
fendant is guilty of breaking into this house in the night time, that it 
was used as a sleeping apartment there and then when he broke in 
there he intended to commit the crime of rape, and the Sate has satis- 
fied you beyond a reasonable doubt of these facts it would be your duty 
to convict, but if the State has not satisfied you beyond a reasonable 
doubt that he was the one that entered the house, if you find any one 
entered it, it would be your duty to acquit him.” 

Verdict: “Guilty as charged in the-bill of indictment.” 

Judgment: Death by electrocution. 

The prisoner appeals, assigning errors. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Banks D. Thomas for defendant. 


Stacy, C. J., after stating the case: In considering a case of bur- 
glary, attention should first be given to the form of the bill of indict- 
ment, which may be drawn in one of three ways: First, by charging the 
breaking and entry to be with intent to commit a designated felony; 
second, by charging the breaking and entry, and a designated felony 
actually committed; and, third, by charging the breaking and entry, 
with intent to commit a designated felony, and also charging the actual 
commission of said designated felony. S. v. Allen, 186 N. C., 302, 119 
S. E., 504. 

The form of the present bill follows the first method above mentioned, 
and under it the prisoner may be convicted of burglary in the first 
degree, or of burglary in the second degree, depending on whether or not 
the dwelling-house was actually ocenpied at the time, or of an attempt 
to commit either of said offenses, or he may be convicted of breaking or 
entering the dwelling-house in question, other than burglariously, con- 
trary to the provisions of C. S., 4235, or of an attempt to commit said 
offense, or he may be acquitted. S. v. Fleming, 107 N. C., 905, 12 
S. E., 131; S. v. Spear, 164 N. C., 452, 79 S. E., 869. It is provided by 
C. S., 4640, that upon the trial of any indictment the prisoner may be 
convicted of the crime charged therein, or of a less degree of the same 
crime, or of an attempt to commit the crime so charged, or of an attempt 
to commit a less degree of the same crime. 8S. v. Brown, 113 N. C., 645, 
18°S.:E,-51, 

There is no evidence on the present record of burglary in the second 
degree as defined by C. S., 4232, unless the jury disbelieve the evidence 
relating to occupancy. S. v. Alston, 113 N. C., 666,18 S. E., 692. All 
the evidence tends to show that the dwelling-house was actually occupied 
at the time of the alleged offense. Hence, under these conditions, accord- 
ing to our previous decisions, an instruction that the jury may render 
a verdict of burglary in the second degree, “if they deem it proper to 
do so” (C. S., 4641), would be erroneous, though a verdict of burglary 
in the second degree, if returned by the jury, would be permitted to 
stand, such a verdict, under the circumstances, being regarded as favor- 
able to the prisoner. S. v. Fleming, supra; S. v. Alston, supra. This 
may seem somewhat illogical, in view of C. S., 4640 and 4641, neverthe- 
less it is firmly established by a number of decisions, and the prisoner 
is not now challenging the correctness of these decisions. 

But where it is permissible under the indictment to convict the de- 
fendant of a less degree of the same crime, or of an attempt, as illustrated 
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by numerous decisions, and there is evidence tending to support a milder 
verdict, the prisoner is entitled to have the different views, arising on 
the evidence, presented to the jury under a proper charge, and an error 
in this respect is not cured by a verdict convicting the defendant of the 
highest offense charged in the bill of indictment, for, in such case, it 
cannot be known whether the jury would have rendered a milder verdict, 
if the different views, arising on the evidence, had been correctly pre- 
sented. S. v. Newsome, 195 N. C., 552, at page 566, 143 S. E., 187. 

It was error, therefore, in the instant case to limit the jury to one of 
two verdicts—burglary in the first degree or not guiltv. Rather 1 
would seem that one of five verdicts, depending, of course, on the facts 
as established by the evidence, should have been submitted as the cor- 
rect latitude: (1) Guilty of burglary in the first degree; (2) guilty of 
an attempt to commit burglary in the first degree; (3) guilty of break- 
ing or entering the house in question, other than burglariously, with 
intent to commit rape or other infamous crime therein; (4) guilty of 
an attempt to break or enter the house in question, other than bur- 
glariously, with intent to commit rape or other infamous crime therein; 
or (5) not guilty. S.v. Allen, supra; S. v. Spear, supra. 

Again, it may be doubted as to whether the verdict, “guilty as 
charged in the bill of indictment,” where, under the indictment and 
evidence, as here, one of several verdicts may be rendered, is sufficient 
to support a judgment. S. v. Ross, 193 N. C., 25, 186 S. K., 193; 8S. v. 
Barbee, 197 N. C., 248, 148 S. E., 249. But we need not determine this 
question, as a new trial must be awarded on other grounds. 

New trial. 


MILDRED T. WEST v. MARTIN H. WEST. 
(Filed 16 June, 1930.) 


1. Contempt A b—Violation of order to pay money for support of son 
must be wilfull to constitute contempt. 


It is required by the express terms of the statute that in order to 
punish one as in contempt of court, C. S., 978, subsection 4, that he should 
have wilfully disobeyed a process or order lawfully issued by a court, and 
wher’ the husband, in proceedings against him for contempt for disobey- 
ing an order to pay moneys for the support of his child, shows by the 
uncontradicted testimony of himself and witness that he had no property 
nor income except what he could earn, and that he had been unable to 
obtain employment and was therefore unable to comply with the terms of 
the order, the evidence fails to show that the disobedience was wilful, and 
he may not be adjudged in contempt of court and a sentence imposed 
upon him. 
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2. Contempt A a—Statute defining contempt should be strictly construed. 
C. 8., 978, defining contempt of court for which a defendant may be 
punished should be strictly construed as a criminal statute. 
3. Contempt B b-——Court should find fact concerning purpose of contemnor 
sufficient to support his judgment. 


Upon imposing a sentence for contempt of court the judge should find 
the fact concerning the purpose and object of the contemnor sufficient to 
support his judgment. 


AppEAL by defendant, Martin H. West, from MacRae, Special Judge, 
20 February, 1930. From Buncomsr. Reversed. 

The plaintiff and defendant were married on 22 May, 1920, and lived 
together as man and wife until 8 July, 1928. They had one son, 
Martin H. West, Jr., born 17 May, 1921. The plaintiff obtained a 
divorce absolute against the defendant, and he has married again. 

A judgment was rendered by Finley, J., to which the defendant made 
no exception, as follows: It is “ordered, adjudged and decreed by the 
court that the defendant pay to the plaintiff for the maintenance and 
support of said minor, Martin H. West, Jr., the sum of $25 per month, 
the first payment to be made on 15 December, 1929, and $25 to be paid 
on the 15th of each month thereafter,.said payments to be made to the 
clerk of the Superior Court for Buncombe County, North Carolina.” 

The plaintiff made an affidavit in the cause and, among other things, 
is the following: “That, this affiant has complied with the provisions of 
the judgment on her part in all respects, but that the defendant, Martin 
H. West, has failed and refused, and continues to fail and refuse to pay 
any sum whatever for the maintenance of Martin H. West, Jr., and has 
not to this date paid one cent for such support. Wherefore, affiant prays 
the court that notice issue to Martin H. West to show cause at a time and 
place, to be fixed by the court, if any he has, why he should not be 
attached for contempt of court.” 

The cause came on for hearing before Judge C. F. MacRae, judge 
presiding. The plaintiff introduced no evidence. The defendant testi- 
fied, in part: “There was born to us one son, Martin H. West, Jr., on 
17 May, 1921; he is at the present time living on Arlington Street, with 
Mildred West, but spends every other week with me. I have tried to 
locate a position or a job for the past eighteen months, without success; 
I have tried many places for work, but have not been able to find any 
with the exception of approximately six weeks that I worked at the 
sheriff’s office. I have written to foreign corporations in order to get a 
position as a salesman, and I have been to many local places in Ashe- 
ville; I have not been able to comply with Judge Finley’s order to pay 
$25 a month toward the support of my son, Martin H. West, Jr.; the 
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reason that I have not been able to pay it is because I have not had 
work; I do not own any property, and have no income whatever.” 

On cross-examination he stated that his wife obtained an absolute 
divorce; that he married again on 30 November, 1929, and is living with 
his wife, who is a nurse and she works when she can get employment, 
but at present the demand for nursing is quiet and she is getting very 
little to do. He is 29 years of age and in good health and suffering from 
no physical disability. At May Term, 1922, of the Superior Court of 
Buncombe County he was ordered to pay $40 a month for the support 
of his wife and child; that he was cited for failure to comply with the 
former judgment. He further testified: “I don’t see why I should have 
been required to support my wife prior to the divorce, sirce she left me 
and took the child with her. I have paid nothing since Judge Finley’s 
order.” 

S. D. West, the father of defendant, testified: “Martin H. West is my 
son; he lives with me at 157 Patton Avenue; he has lived with me there 
for a number of years, with the exception of the time he and his wife 
lived together; he is not employed at this time; he has tried many places 
to my knowledge to get employment; he does not own any property and 
has no income. I don’t think he has worked at a regular position, with 
the exception of the time that he was at the sheriff’s office for about six 
weeks, for the past eighteen months. J am out of employment at this 
time. I have been for the last sixteen years employed at the weight de- 
partment of the Southern Railway, but, due to lack of work and poor 
business, I have been cut off. I have no other income but my salary. 
I do not own any property, and have no way to help him, and cannot 
give him the money to pay to his son. I am willing to take the boy, take 
care of him, and provide support for him, send him to school, and pro- 
vide a home for him until Martin is able to get a position; that is all 
I can do.” 

The judgment of the court below, in part, is as follows: “Upon hear- 
ing the evidence the court finds as a fact that the defendent, Martin H. 
West, has contemptuously failed and refused to comply with the order 
of the court in that, he has failed to pay the amount adjudged for him 
to pay as above set out, or any part thereof; that he has shown to the 
court no lawful reason or excuse why he could not or did not pay said 
amounts. It is, therefore, ordered and adjudged by the court that the 
defendant, Martin H. West, has contemptuously violated the judgments 
of this court and is, therefore, in contempt of court; and it is further 
ordered that he be confined in the common jail of Buncombe County, and 
to remain there until he complies with the Judgment of she court or is 
otherwise discharged by law. This, 20 February, 1930. C. F. MacRae, 
judge presiding.” 
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Defendant excepted to the judgment of the court below, assigned 
error and appealed to the Supreme Court. 


J. Y¥. Jordan, Jr., and G. Lyle Jones for plaintrff. 
W. A. Sullivan for defendant. 


CuarKson, J. The question involved: Should the order adjudging de- 
fendant in contempt of court have been signed over the objection of 
defendant from the record as appears in the case? We think not. 

Chapter 17, Consolidated Statutes, under “Contempt,” the pertinent 
provision to the present controversy, is C. S., 978: “Any person guilty 
of any of the following acts may be punished for contempt: (4) Wilful 
disobedience of any process or order lawfully issued by any court.” It 
will be noted that to punish for contempt in a matter of this kind, 
there must be wilful disobedience. We think the decision hinges on the 
meaning of wilful disobedience. 

In S. v. Whitener, 93 N. C., at p. 592, speaking to the subject: “The 
word wilful, used in a statute creating a criminal offense, means some- 
thing more than an intention to do a thing. It implies the doing the act 
purposely and deliberately, indicating a purpose to do it, without au- 
thority—careless whether he has the right or not—in violation of law, 
and it is this which makes the criminal intent, without which one can- 
not be brought within the meaning of a criminal statute.” 

In S. v. Banks, 148 N. C., 657, we find: “The word ‘wilful,’ when 
used in a statute creating an offense, implies the doing of the act pur- 
posely and deliberately in violation of law.” In S. v. Faulkner, 182 
N. C., p. 798, it is said: “The term unlawfully implies that an act is 
done, or not done, as the law allows, or requires; while the term wul- 
fully implies that the act is done knowingly and of stubborn purpose.” 

In Truelove v. Parker, 191 N. C., at p. 438, it is written: “By the 
terms of the statute it is necessary that such abandonment be wilful— 
that is, accomplished purposely and deliberately in violation of law.” 
S. v. Morgan, 1386 N. C., 630; Brittain v. R. #., 167 N. C., 642. 

The evidence we doubt sufficient to show that defendant’s noncom- 
pliance with the rule was wilful, as that word has been frequently de- 
fined by the decisions of this Court. As a contemnor is hable to be 
imprisoned the rule that a criminal statute should be strictly construed 
is appheable. 

In re Odum, 1383 N. C., at p. 251-2, it is said: “The facts should 
have been found and filed in the proceedings, especially that fact con- 
cerning the purpose and object of the contemnor, and the judgment 
should have been founded on those findings.” We do not think the 
court below found facts sufficient to base the judgment on. For the 
reasons given, the judgment is 

Reversed. 
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CLARA L. YONGE v. NEW YORK LIFE INSURANCE COMPANY ET AL. 
(Filed 16 June, 1930.) 


Pleadings D b: Parties B a—In this case held: personal representative 
of husband was necessary party and demurrer should have been sus- 
tained. 


Where a company contracts to make a loan to a husband and wife to be 
secured by a mortgage on lands held by them by the entireties, and the 
husband dies pending the making of the loan, and the wife alone brings 
action to recover damages for breach of the contract by the loaning com- 
pany: Held, the personal representative of the husband is a necessary 
party to the action and the defendant’s demurrer should have been sus- 
tained. 


ADAMS, ConNorR, and BroGpEeN, JJ., concurring in result. 


AppreaL by defendants from Finley, J., 5 November. 1929. From 
BuncomBe. Reversed. 

The material allegations of the complaint are to the effect: That the 
plaintiff and her husband, Karyll Yonge, through the Bankers Trust 
and Title Insurance Company, agent of the New York Life Insurance 
Company, agreed to borrow from the New York Life Insurance Com- 
pany $12,500, on a certain lot in Lake View Park, in Buncombe 
County, N. C., which they held by the entireties. A note dated 17 June, 
1929, for $12,500 was executed by the plaintiff, Clara L. Yonge, and 
her husband, Karyll Yonge, secured by a deed in trust or. the above lot, 
to the Central Bank and Trust Company, trustee, for the New York 
Life Insurance Company. The deed in trust was duly reeorded in Bun- 
combe County on 12 July, 1929, and the amount of the loan was agreed 
to be paid to herself and husband within the next two days. The said 
note and deed of trust were properly executed, acknowledged, delivered 
and recorded, and the contract fully consummated. That her husband 
died on 20 July, 1929. That the money has never been paid according 
to contract. “That both of which corporate defendants formally ac- 
cepted said application and committed themselves to a loan of $12,500 
on said property, and so notified this plaintiff; that, in consequence 
thereof, the said plaintiff, acting in conjunction with her husband, made 
certain commitments and arrangements for the expenditure of the said 
$12,500, all of which will be fully detailed upon the tria. of this cause. 

That she is unable at this time to specify her damages and 
losses in detail, but will produce proof thereof at the trial of this cause; 
that she estimates her damages referred to in this article of her com- 
plaint at $5,000, and hereby alleges and avers that she has been damaged 
to that extent, by reason of the matters and things set forth herein.” 
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The defendants demurred: “That said complaint does not state facts 
sufficient to constitute a cause of action against these defendants, or 
either of them, in that, it appears from the face of the complaint that 
the plaintiff is not entitled to any of the relief demanded therein.” 

The other allegations of the complaint we think unnecessary to set 
forth from the view we take of the action. The court below overruled the 
demurrer. The defendants excepted, assigned error and appealed to the 
Supreme Court. 


Joseph W. Little for plaintiff. 
S. G. Bernard and Alfred S. Bernard for defendant. 


CrarKson, J. The action is for breach of contract, but it appears 
from the record that the agreement was made with plaintiff and her 
husband, Karyll Yonge. The death of the husband does not revoke the 
contract nor do the rights under the contract survive to the plaintiff. 
See Burch v. Bush, 181 N. C., 125. The record discloses that Clara L. 
Yonge and her husband, Karyll Yonge, both executed the note which was 
secured by deed of trust on a lot which they held by the entireties. The 
loan contract made by defendant was to both husband and wife and the 
breach concerns both. The husband is dead and the land goes to plain- 
tiff as survivor, the husband and wife having an estate by the entireties, 
the loan made to both. The personal representative of Karyll Yonge is 
a necessary party. 

“If it appears upon the complaint that there is a defect of parties 
plaintiff or defendant, objection is taken by demurrer, and for such 
defect not so appearing objection is taken by answer.” McIntosh N. C. 
Prac. & Proc., 451; Stlver Valley Mining Co. v. Baltumore Smelting 
Co., 99 N. C., 445; Kornegay v. Farmers’, etc., Steamboat Co., 107 
N. C., 115, 117; Styers v. Alspaugh, 118 N. C., 681; Lamer v. Pull- 
man Co., 180 N. C., 406. 

In Monger v. Lutterloh, 195 N. C., at p. 279, citing numerous au- 
thorities, it is said: “The rule is too firmly embedded in our juris- 
prudence to need repeating, that ordinarily the amount of loss which a 
party to a contract would naturally and probably suffer from its non- 
performance, and which was reasonably within the minds of the parties 
at the time of its making, including such special damages as may be 
said to arise directly from circumstances existent to the knowledge of 
the parties, and with reference to which the contract was made, is the 
measure of damages for the breach of said contract. Causey v. Davis, 
185 N. C., 155, 116 S. E., 401. Such was the rule laid down in the 
celebrated case of Hadley v. Baxendale, 9 Exch., 341, and this case has 
been consistently followed by us.” 
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We think that the allegations of damage, to comply with the above 
rule is incorrect, but plaintiff can move to amend, which is addressed 
to the discretion of the court. Ordinarily, when the pleading is suth- 
cient but not definite and certain, motion can be made to make the 
allegations made definite and certain. C.8., 537. The court has a right 
ex mero motu to direct that the pleadings shall be more exphecit. Buze 
v. Brown, 104 N. C., 335; Martin v. Goode, 111 N. C., 288; Allen ». 
R. R., 120 N. C., 548; Barbee v. Davis, 187 N. C., 78; Power Co. v. 
Hlizabeth City, 188 N. C., 278. 

For the reasons given, the demurrer should have been sustained by 
the court below. 

Reversed. 


ApAMs, Connor, and Brogprn, JJ., coneurring in result. 





MRS. KATE TEASLEY anp H. M. TEASLEY vy. H. W. BURWELL Anpb 
MRS. H. W. BURWELL, 


(Filed 16 June, 1930.) 


1. Highways B i—Testimony of cautions given the driver by guest in- 
jured in accident held competent on question of negligence. 

In an action to recover damages for personal injuries sustained by the 
plaintiff while riding in an automobile as a guest of the defendant, caused 
by the alleged negligent driving of the defendant, testimony that the 
plaintiff had cautioned the defendant about her manner of driving im- 
inediately preceding the accident is competent as evidence with other evi- 
dence tending to establish the fact of negligence. 

2. Trial E c—lInstruction in this case held sufficiently full. 

Where the law arising from the evidence introduced ugon the trial of 
an action is simple in its application and not disputed, the trial judge in 
his instructions to the jury does not commit reversible ervor in failing to 
go into great elaboration of detail when the jury must have understood 
the application of the law to the evidence and the issues. C. 8., 564. 


Arprat by defendant, Mrs. H. W. Burwell, from Shaw, J., at October 
Term, 1929, of Meckiensura. No error. 

Actions by the plaintiffs to recover of the defendants damages result- 
ing to each of them from personal injuries sustained by the plaintiff, 
Mrs. Kate Teasley, wife of the plaintiff, H. M. Teasley, and caused, as 
alleged in the complaints therein, by the negligence of the defendant, 
Mrs. H. W. Burwell, while driving an automobile owned by her hus- 
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band, the defendant, H. W. Burwell, were by consent consolidated for 
trial of the issues raised by the pleadings. 

The issues submitted to the jury were answered as follows: 

“1. Were the plaintiffs injured by the negligence of the defendants, 
or of either of them, and if so, which one, as alleged in the complaint? 
Answer: Yes, Mrs. Burwell. 

2, What damages, if any, is the plaintiff, Mrs. Kate Teasley, entitled 
to recover? Answer: $2,200. 

3. What damages, if any, is the plaintiff, H. M. Teasley, entitled to 
recover? Answer: $150. 

From judgment in accordance with the verdict, the defendant, Mrs. 
H. W. Burwell, appealed to the Supreme Court. 


John M. Robinson and Hunter M. Jones for plaintiffs. 
J, Laurence Jones for defendants. 


Connor, J. On 15 December, 1928, the plaintiff, Mrs. Kate Teasley, 
was injured when the automobile in which she was riding on a public 
road in Mecklenburg County, near the city of Charlotte, struck the guard 
rail of a bridge, across the road, at the foot of a hill, and turned over. 
The automobile was owned by the defendant, H. W. Burwell, who, how- 
ever, was not in the automobile at the time plaintiff was injured; it was 
driven by his wife, the defendant, Mrs. H. W. Burwell. Mrs. Teasley 
was the guest of Mrs. Burwell. The jury found that Mrs. Burwell was 
not driving the automobile at the time the plaintiff was injured as the 
agent of her husband, the owner, and that therefore he is not liable to 
the plaintiffs for the damages which resulted to each of them from the 
injuries sustained by Mrs. Teasley. 

There is no contention on this appeal that the evidence offered by the 
plaintiffs at the trial was not sufficient to sustain the allegations in the 
complaint that each of the plaintiffs was injured by the negligence of 
Mrs. Burwell while driving the automobile in which Mrs. Teasley was 
riding as her guest, and that both the plaintiffs suffered damages as the 
result of her injuries. 

The contention that there was error in the admission of evidence tend- 
ing to show that Mrs. Burwell was cautioned by each of the plaintiffs as 
to the manner in which she was driving the automobile, a short time 
before it struck the bridge and turned over, thus causing the injuries to 
Mrs. Teasley, cannot be sustained. This evidence was competent as 
tending to show that Mrs. Burwell was driving the automobile negli- 
gently, not only at the time the caution was given, but also at the time 
plaintiff was injured. Only a few moments intervened between the time 
Mrs. Burwell was cautioned as to the manner in which she was driving 
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and the accident. In Harbison v. Barwinskey (Conn.), 124 Atl., 223, 
it is said: “Any direction or suggestion made to the driver of the car 
concerning his conduct in the operation of the car was a circumstance to 
be considered in weighing that conduct. What he did, arid what he was 
warned or asked not to do, and what caution was given him, were all 
relevant and material upon the issue of his negligence.” Upon the facts 
shown by the evidence, there was no error in the adraission of this 
evidence. 

There is no contention by appellant that there was error in the in- 
structions as given by the court in its charge to the jury. Her conten- 
tions that the court failed to instruct the jury that the negligence of 
Mrs. Burwell in driving the automobile in violation of certain statutes, 
was not actionable unless such negligence was the proximate cause of 
the injuries sustained by the plaintiffs, and also failed to instruct the 
jury with respect to the law applicable to the issues involving the dam- 
ages which the plaintiffs were entitled to recover, if the jury should 
answer the first issue “Yes,” cannot be sustained. An examination of 
the entire charge shows a substantial compliance by the judge with the 
requirements of C. 8., 564. When the facts involved in the issues are 
few and simple, and the principles of law applicable to these facts are 
well settled, and not controverted, as in the instant case, the statute 
does not require that the judge shall give elaborate instructions to the 
jury. He is required only to “state in a plain and correct manner the 
evidence given in the case, and explain the law arising thereon.” Under 
the practice in this State, the charge is given after counsel for the par- 
ties to the action have argued to the jury the whole case, as well of law 
as of fact. C.8S., 203. When there is no controversy between counsel as 
to the law involved in the issues, and they so state to the jury, as was 
doubtless done in this case, it is needless for the judge to go beyond the 
requirements of the statute in his charge to the jury. Elaborate in- 
structions as to the law applicable to the facts which the jury may find 
from the evidence, often confuse rather than aid the jury. The criti- 
cism of the charge of the learned and experienced judge who presided 
at the trial of the issues which were determinative of the rights of the 
parties to this action is not, we think, well grounded. The judgment is 
affirmed. 

No error. 
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PEARCE-YOUNG-ANGEL COMPANY vy. 8S. STERNBERG ET AL. 
(Filed 16 June, 1930.) 


1. Laborers’ and Materialmen’s Liens OC b—Where owner has paid con- 
tractor in full before notice of materialman’s claim the owner is not 
liable. 


A material furnisher for a building may not acquire a lien against the 
property or hold the owner liable when the owner has paid the contractor 
in full before receiving notice of the claim from the materialman. 


2. Appeal and Error E h-—Surety's Hability on bond of contractor not 
presented in this case. 


The liability of a surety or indemnitor is not presented on appeal when 
judgment in the lower court is not sought against him, and the question 
is not there presented by the pleadings or evidence. 


Apprat by defendant, S. Sternberg & Co., from Johnson, Special 
Judge, at November Special Term, 1929, of Buncomsg. 

Civil action instituted by plaintiff, owner, against J. H. Fisher, con- 
tractor, and certain materialmen, to have the balance of the contract 
price, $433.09, which plaintiff has paid into court, distributed among 
the rightful claimants, to remove the liens filed against plaintiff’s prop- 
erty as clouds upon its title, and to have the plaintiff discharged from 
all liability, personal or other, to the defendants, or any of them, on 
account of the erection and materials furnished and used in the con- 
struction of a warehouse in the city of Asheville. 

A reference was ordered (presumably by consent) and the matter 
heard by F. W. Thomas, Esq., who found the facts and reported the 
same, together with his conclusions of law, to the court. On exceptions 
duly filed to the report of the referee, the same was modified and 
affirmed, the court finding “that the last payment made by owner, 
Pearce-Young-Angel Co., to J. H. Fisher, contractor, was made 4 De- 
cember, 1926, and before the said claim of S. Sternberg & Co. was filed 
with said owner,” and adjudged that said claimant was neither entitled 
to a lien against plaintiff’s property, nor “entitled to recover of any of 
the parties hereto,” from which judgment the said S. Sternberg & Co. 
appeals, assigning errors. 


Carter & Carter for plaintiff. 

Clinton K. Hughes and Vonno L. Gudger for Carolina Bonding and 
Insurance Company. 

Bernard, Williams & Wright for S. Sternberg & Co. 


Stacy, C. J. In the face of the finding that appellant’s claim was 
not filed with the owner until after the last payment had been made to 
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the contractor, which is not challenged by any exception (and which 
means in the hght of the record that the surety or indemnitor completed 
the building at the instance of the owner and not for and on behalf of 
the contractor), we fail to see any error in the judgment, as it affects 
the rights of the owner and said claimant, of which the latter can com- 
plain. The liability of the owner for appellant’s claim is the only ques- 
tion presented by the appeal. 

When the owner has paid the contractor in full, prior to receipt of 
notice of claim from a laborer or materialman for work done on or 
material furnished and used in the construction of a building, there is 
no provision in the statute whereby such laborer or materialman may 
acquire a lien against the property, or hold the owner liable for the 
value of such claim. Rose v. Davis, 188 N. C., 355, 124 S. E., 576. 

Appellant is not demanding judgment against the contractor, and 
the surety or indemnitor, while apparently participating in the trial, 
and has filed a brief in this Court, seems not to have been named in the 
summons, nor did it file any pleading in the cause. 

Appellant makes no point of the fact that the small amount paid into 
court by the plaintiff will be consumed in costs and other claims. 

In this view of the record, it becomes unnecessary to discuss the lia- 


bility of the surety or indemnitor, debated on oral argument and in 
briefs. 


Affirmed. 





W. A. GODDARD vy. SOUTHERN DESK COMPANY. 
(Filed 16 June, 1930.) 


Master and Servant C b—In this case held: evidence failed to show 
negligent failure of employer to provide reasonably safe place to work. 
Where in an action to recover damages for a personal injury sustained 
by the plaintiff, the evidence tends énly to show that the plaintiff’s toot 
slipped upon a cross-tie while employed in loading a log upon a carriage 
operated on rails, causing the injury in suit: Held, a judgimment as of non- 
suit was properly entered under the general principle that. an employer’s 
duty to provide an employee a safe place to work does not apply to ‘‘ordi- 
nary, everyday conditions” readily observable, where there is no reason 

to suppose that injury would result. 


Appreau by plaintiff from a judgment of nonsuit by Stack, J., at 
January Term, 1930, of Catawsa. Affirmed. 


D. L. Russell for plaintiff. 
Thos. P. Pruitt and E. B. Cline for defendant. 
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Apams, J, In connection with its business of manufacturing desks, 
opera chairs, and church pews the defendant operated an “out-door saw- 
mill.” The plaintiff, one of its employees, assisted in sawing the logs 
and bearing the lumber from the carriage. The wheels of the carriage 
moved back and forth upon iron rails which rested upon and were fas- 
tened to crossties by spikes. The logs were held upon the carriage by 
dogs or hooks. The basic allegations of the plaintiff’s suit are that 
when in the act of placing a log upon the carriage he put his right foot 
upon the end or near the end of a crosstie, slipped, and fell, and that 
before he could get up the carriage ran against his leg and inflicted 
serious and permanent injury as a result of the defendant’s negligent 
failure to provide for the plaintiff a reasonably safe place in which to do 
his work. It is specifically alleged that the defendant was negligent in 
failing to put a floor upon the crossties; but it is not alleged that the 
defendant knowingly or carelessly employed incompetent fellow-servants. 

The two exceptions to the exclusion of evidence are so clearly unten- 
able as to require no discussion; and the judgment of nonsuit must be 
affirmed upon the general principle that an employer’s duty to provide 
for an employee a reasonably safe place in which to work does not apply 
to “ordinary everyday conditions” where the situation 1s readily ob- 
servable and there is no reason to suppose that injury will result. Smith 
v. Ritch, 196 N. C., 72; Bunn v. BR. &., 169 N. C., 648. According to the 
allegation and the evidence the plaintiff’s fall was due to the fact that 


his foot slipped from the end of a crosstie. Judgment is 
Affirmed. 





C, I. T. CORPORATION y. C. A. BURGESS. 
(Filed 16 June, 1930.) 


1. Intoxicating Liquor F a—lInnocent lienor is not entitled to possession 
of car as against purchaser at forfeiture sale, 


One claiming a lien under an unregistered mortgage on an automobile 
seized and sold under the provisions of section 8411(f), Michie Code, 
1927, after notice by publication required by the statute may not success- 
fully maintain his action for possession of the car against the purchaser 
at the sale had in conformity with law, though he may not have been 
aware of the proceedings and had no knowledge of the unlawful use of 
the automobile at the time of its seizure. 


2. Same—tLien of innocent licnor attaches to proceeds of forfeiture sale 
of car used in transportation of intoxicants, 
Michie’s Code of 1927, sec. 8411(f) expressly transfers the lien upon an 


automobile seized and sold for the unlawful transportation of liquor to the 
proceeds of the sale, and does not deprive the lienor of his property in 
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conflict with Constitution of North Carolina, Art. I, sec. 17, or with the 
Due Process Clause of the Federal Constitution, the statute prescribing 
notice by publication, and the mode of giving notice being peculiarly a 
legislative function. 


Appra. by plaintiff from Shaw, J., at October Term, 1929, of Mrcx- 
LeNBuRG. Affirmed. 

Action to recover an automobile, heard upon the following statement 
of facts: 

1. T. B. Drake bought from Asheville Overland-Knight, Inc., a 
Whippet coupe. He is named in the complaint as a party defendant, 
but he was not served with summons and is not a party to the action. 

2. T. B. Drake executed and delivered to the Asheville Overland- 
Knight, Inc., a note in the amount of $775.68, secured by a chattel 
mortgage on the car hereinbefore described, which chattel mortgage was 
never recorded or registered in any county in North Carolina. 

3. The C. I. T. Corporation is the owner and holder of said note and 
chattel mortgage, and there is now due and owing on said note and 
chattel mortgage $392.04, with interest from 9 June, 1929. 

4. On 26 August, 1928, T. B. Drake, who was at that time the 
owner of the aforesaid automobile, was apprehended while illegally pos- 
sessing and transporting intoxicating liquor in said automobile, by the 
sheriff of Iredell County; said sheriff at once proceeded against the said 
Drake, seized and took possession of said automobile, and procured a 
warrant for the said Drake, charging him with transpor‘ing liquor in 
said automobile in violation of law. 

5. The said automobile was being used by the said Drake for trans- 
porting intoxicating liquor illegally, without the knowledge or consent 
of the C. I. T. Corporation. 

6. The said Drake on 3 September, 1928, was tried for said offense 
of illegally transporting intoxicating liquor in said automobile, upon 
said warrant, issued by the recorder’s court for [redell County, a court 
of competent jurisdiction, and entered a plea of guilty of possessing 
liquor for the purpose of sale, and particularly of illegally transporting 
intoxicating liquor in said automobile contrary to law. Thereupon the 
court entered a judgment continuing the prayer for judgment for two 
years upon the defendant’s paying the costs of the action, end said court 
further ordered and adjudged that said automobile be forfeited and sold 
by the sheriff of Iredell County as provided by law. 

7. At the trial of the cause and before and after his conviction, the 
said Drake told the court and the sheriff that there were no liens on said 
automobile. 

8. The sheriff of Iredell County on 5 September, 1928, in pursuance 
of said judgment of the court, advertised said automobile in the States- 
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ville Daily, a newspaper published in Iredell County, and at the court- 
house door of said county, a copy of said advertisement being attached 
to this statement and made a part thereof, marked Exhibit “A”; pur- 
suant to said advertisement and order of the court, the sheriff of Iredell 
County exposed said automobile to sale at public auction at the court- 
house door of Iredell County on 15 September, 1928, at 12 o’clock m., at 
which time and place the defendant, C. A. Burgess, became the last and 
highest bidder for said automobile at the price of $270, and thereupon 
the said sheriff of Iredell County sold and delivered said automobile to 
the said C, A. Burgess for said sum of $270, and, no hens having been 
established by intervention or otherwise at the hearing or trial of the 
cause, or in other proceedings brought for said purpose prior to the time 
of the aforesaid sale of said automobile, deducted the expenses of the 
sale, the fee for the officer making the seizure and costs of the sale, and 
paid the surplus over to the treasurer of Iredell County to be used for 
the school fund of said county. 

9. The C. I. T. Corporation was not a party to the proceeding in 
which said automobile was forfeited, and had no notice, actual or con- 
structive, of the forfeiture, until after the sale of the car had been con- 
summated and same delivered by the sheriff to the said C. A. Burgess. 

10. It is agreed that the value of the said automobile at the time 
C. A. Burgess gave bond was $270, and that the said C. A. Burgess was 
an innocent purchaser of said automobile at said sale. 

The notice of sale, Exhibit “A,” was as follows: 


“By virtue of authority contained in the Public Laws of 1923, the 
undersigned sheriff of Iredell County will on Saturday, 15 September, 
at 12 o’clock m., at the courthouse door expose to sale, to the highest 
bidder for cash, the following personal property: One Whippet coupe, 
said property having been forfeited by T. B. Drake for violations of the 
liquor laws of the State of North Carolina, he having plead guilty to 
said violations of said laws in open court. 

M. P. ALexanpeEr, 

This 5 September, 1928.” Sheriff, Iredell County. 


Upon the foregoing facts it was adjudged that the plaintiff is not 
entitled to the relief demanded in its complaint against C. A. Burgess, 
and that action be dismissed. The plaintiff excepted and appealed. 


Pharr & Currie for plaintiff. 
Leurs & Lewis for defendant. 


Apams, J. T. B. Drake is not a party to this action. He bought the 
car on credit from the plaintiff, secured the deferred payments by & note 
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and chattel mortgage on the property, made default, and used the 
vehicle for the unlawful transportation of intoxicating liquor. The 
chattel mortgage was not registered in Buncombe or in any other county; 
there was no irregularity 1n the sale; and the defendant was a purchaser 
without actual or constructive notice of the plaintifi’s claim. Both 
before and after his conviction Drake told the judge of the recorder’s 
court and the sheriff that there was no lien on the car. In these cir- 
cumstances has the plaintiff a hen which is enforceable against the 
defendant Burgess ? 

The sale was made under the provisions of section 3411(f) of Michie’s 
Code of 1927. A few minor changes eliminated, this section is a copy 
of section 26 of the National Prohibition Act. 41 Stat., 315; U. 8. 
Compiled Sts., 10138144 mm. The Supreme Court of the United States 
has construed the language of section 26 as mandatory, and has held 
that, whenever the vehicle seized by the arresting officers is discovered in 
use in the prohibited transportation, literal compliance with the require- 
ments of section 26 would compel the forfeiture of the vehicle with the 
consequent protection of the interests of innocent henovs. Richbourg 
Motor Co. v. United States (decided 19 May, 19380). We see no reason 
why section 3411(f) should not be subject to the same interpretation. 

If the statute is mandatory and the vehicle is forfeited, what pro- 
vision 1s made for the protection of innocent lienors? Upon conviction 
of the arrested offender the court shall order the liquor destroyed and 
shall direct a sale by public auction of the seized vehicle, unless the 
claimant can show that it is his property and that it was used in trans- 
porting liquor without his knowledge and consent. There is no express 
provision for giving notice to a henholder to appear at the trial; but he 
is permitted to establish his lien by intervention or otherwise at the hear- 
ing if he has notice; or he may establish it by other proceedings brought 
for the purpose. But the hen must have been taken in good faith and 
must have been created without the lenor’s knowledge or notice that the 
carrying vehicle was being used for the illegal transportation of liquor. 
The proceeds arising from the sale of the forfeited property, after the 
expense of keeping it, the fee for the seizure, and the cost of the sale are 
deducted, shall be applied in payment, according to their priorities, of 
all liens which are established by intervention or otherwise at the hear- 
ing or by other authorized proceedings. The lienor is further protected 
by the provision that all liens against property sold under this section 
shall be transferred from the property to the proceeds of the sale of the 
property. If no claimant of the forfeited property is found the taking 
of the property and a description of it shall be duly advertised, and if no 
claimant shall appear within ten days after the last publication of the 
advertisement the property shall be sold, and the proceeds less the 
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expenses and costs shall be paid to the treasurer or officer in the county 
who receives fines and forfeitures, and shall become a part of the county 
school fund. 

In this case the latter course was pursued. No claimant, other than 
Drake, was found; the sale was advertised under the foregoing pro- 
vision; the car was sold, and the proceeds, less the expenses, were paid 
to the treasurer of Iredell County. It is agreed that the price paid 
by the defendant at the sale was the actual value of the car at that 
time. If by virtue of its unrecorded mortgage the plaintiff had a valid 
lien on the property as against Drake, the mortgagor, its lien was trans- 
ferred to the proceeds of the sale. The object of transferring the len 
was not only to protect the lienor, but to clear the title of the purchaser. 
When transferred to the proceeds of the sale the lien no longer attached 
to the forfeited property. It follows that the car, released from the lien 
and now in possession of an innocent purchaser for value, is not subject 
to the plaintiff’s claim. 

The appellant contends that section 8411(f) is in conflict with 
Article I, section 17, of the Constitution of North Carolina, which pro- 
vides that no person ought to be deprived of his property but by the law 
of the land, and in conflict with the Fourteenth Amendment of the Con- 
stitution of the United States, which provides that no State shall deprive 
any person of his property without due process of law. We are unable 
to concur with the appellant in this suggestion. In Richbourg v. United 
States, supra, it was said that “the objective of section 26 (National 
Prohibition Act) is not the prosecution of the offender, elsewhere pro- 
vided for, but the confiscation of the seized liquor and the forefeiture of 
vehicles used in its transportation, to the limited extent specified in the 
section. . . . The provision that ‘the court upon conviction of the 
person so arrested shall order a sale by public auction of the property 
seized’ is mandatory and requires the forfeiture to proceed under this 
section.” The officer’s appropriation of the property is repeatedly re- 
ferred to as a forfeiture. If it is a forfeiture under section 26 it is a 
forfeiture under section 3411(f), although the interests of innocent third 
persons are protected by each statute. The forfeiture is not a taking 
without due process-of law. The owner or lienor of an automobile who 
entrusts it to another with authority to use it is not deprived of his prop- 
erty without due process of law by a statute authorizing its forfeiture if 
it is used by the person to whom it is entrusted in the unlawful transpor- 
tation of intoxicating liquor, although such use is without the knowledge 
or consent of the lienor or owner. Goldsmith-Grant Co. v. United 
States, 254 U.S8., 505, 65 Law Ed., 376; Van Oster v. Kansas, 272 U.S., 
465, 71 Law Ed., 354. 
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But as we interpret the statute the lienor is not deprived of his prop- 
erty. If the property is forfeited and sold the lien is transferred; it no 
longer attaches to the subject of the forfeiture; and in any event the 
demands of the due process clause are met by giving notice by publica- 
tion to unknown claimants of the seizure, and of a description of the 
property. The mode of giving the notice is prescribed by the statute, this 
being peculiarly a legislative function. 

We may note in concluding that section 3411(f) differs materially 
from section 3403, which was construed in S. v. Johnson, 181 N. C., 
638, and in Motor Co. v. Jackson, 184 N. C., 328. Judgment 

Affirmed. 





ORMOND E. CHAMBERS vy. UNION OIL COMPANY, Inc., EMPLOYER, AND 
MARYLAND CASUALTY COMPANY, CaBRIER. 


(Filed 16 June, 1930.) 


1. Master and Servant F b—Ordinary risks from close economic con- 
tact of workers are assumed by employer under Workmen’s Com- 
pensation Act. 


In construing section 2(f) of the North Carolina Workraen’s Compensa- 
tion Act the words “arising out of the employment” in regard to injuries 
compensable is broad and comprehensive, and must be determined in the 
light and circumstances of each case, and the act, applying only to indus- 
tries employing more than four workmen, contemplates the gathering to- 
gether of workmen of varying characteristics, and the risks and hazards 
of such close contact, joking and pranks by the workmen, is an incident to 
the business and grow out of it, and is an ordinary risk assumed by the 
employer under the act. 


2. Same—In this case held: finding by Commission that injury arose out 
of employment was supported by evidence and is conclusive. 


Where there is evidence that the driver of the employer’s oil truck 
habitually carried a pistol in order to protect his employer’s property, and 
that the employer acquiesced therein, and that the plaintiff was injured 
while filling a fuel tank in the course of his employment by the accidental 
explosion of the pistol carried by the driver when the driver threw it 
back into his truck after he and the plaintiff had joked atout whether the 
pistol would shoot: Held, the evidence discloses that the injury arose out 
of the employment and is sufficient to support the finding of fact by the 
Industrial Commission to that effect, which is conclusive and binding on 
appeal. Section 60, Workmen’s Compensation Act. 


8. Same—-Where workman does not participate in horse-play causing his 
injury he is not precluded from recovering therefor. 

If an employee is injured as a result of the horse-play of a fellow-work- 

man the injured employee is not precluded from recovering his damages 

under the Workmen’s Compensation Act if he did not participate therein. 
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Civin action, before Sink, Special Judge, at April Term, 1930, of 
BuNCOMBE. . 

The plaintiff filed a claim with the Industrial Commission for com- 
pensation for an injury resulting from the accidental discharging of a 
pistol. Compensation was awarded by Commissioner Allen, and the 
defendants appealed to the Full Commission where the award was 
affirmed. Thereupon the defendants appealed to the Superior Court of 
Buncombe County. The trial judge, after hearing the cause, entered a 
decree “that the judgment and award of the Industrial Commission 
heretofore made be and the same hereby is in all respects affirmed.” 

The opinion by Commissioner Allen is set out in full in the record. 
The facts are substantially as follows: “The defendants were wholesale 
distributors of oil and employed the plaintiff and P. E. Loven as truck 
drivers to deliver oil. These drivers collected money as sales were made, 
and sometimes carried as much as $800. Previous to the injury com- 
plained of Loven had been held up on one of his trips and either robbed 
or an attempt was made to rob him. Thereafter Loven carried a pistol 
for the protection of his employer’s property. Parker, vice-president of 
the defendant, thought the drivers were carrying pistols, but had no 
positive knowledge of that fact. 

“On 7 September, 1929, the plaintiff was filling a fuel tank on a truck 
driven by him. The truck driven by Loven was also near the tank. 
Loven went to his truck to get his order book, which was in the pocket of 
the truck under his pistol. Loven took the pistol out of the truck and 
plaintiff asked him where he was going with ‘that old smoke pole,’ and 
that ‘that gun won’t shoot.’ Thereupon Loven threw the pistol back into 
the truck and it accidentally discharged, the bullet entering plaintiff’s 
foot.” 

There was also evidence that Loven went over to where plaintiff was at 
work for the purpose of showing him the pistol, and they were standing 
side by side when the pistol discharged. All the evidence was to the 
effect that the pistol discharged accidentally. 

The pertinent portions of the findings of fact by the Industrial Com- 
mission are as follows: “From a consideration of all the evidence the 
Commissioner finds that the plaintiff sustained an injury on 7 Septem- 
ber, 1929, which injury arose during the course of the employment; that 
the employer had not forbidden the carrying of pistels by its truck 
drivers, but in fact thought pistols were being carried by them; that 
inasmuch as the employer thought the drivers were carrying pistols and 
took no action to discourage the practice is tantamount to sanctioning 
such practice, and that by such sanction the ordinary dangers from such 
use of pistols became a hazard incident to the plaintiff’s employment, 
hazards to which the general public is not exposed, that the accident 
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arose out of the employment, therefore, as well as in the course of the 
employment; that the burden was upon the defendants to prove the 
alleged ‘horse-play’ which consists of ‘sky-larking’ or ‘sportive acts’; 
that the defendants have failed to establish the fact of ‘horse-play’; that 
at the time of the accident neither the plaintiff nor Loven kad abandoned 
his employment; that by the greater weight of the evidence the plaintiff 
has met all of the requirements of the North Carolina Workmen’s Com- 
pensation Act, and is entitled to recover. It is admitted in this case that 
claimant was at all times during the conversation betweea himself and 
his coemployee, actually engaged in the filling of a tank with oil, so it 
cannot be said by any view of the evidence that claimant participated in 
any kind of sky-larking or play,” ete. 

From judgment rendered by the Superior Court the defendants ap- 
pealed. 


Lee & Lee for plaintrff. 
J.M. Horner, Jr., for defendants. 


Broepen, J. Two questions of law are presented for decision: 

First, did the injury to plaintiff arise out of and in the course of the 
employment? 

Second, if the injury was the result of horse-play, is the plaintiff en- 
titled to compensation ? 

The first question of law involves a construction of section 2(f) of 
the Compensation Act. The section reads as follows: “Irjury and per- 
sonal injury shall mean only injury by accident arising out of and in the 
course of employment and shall not include disease in anv form, except 
where it results naturally and unavoidably from the accident.” 

The record in the case at bar discloses that the plaintiff was injured 
while actually engaged in the proper performance of his work. Hence 
it must be conceded that the injury was sustained while he was “in the 
course of the employment.” The term “arising out of the employment” 
is broad and comprehensive and perhaps not capable of precise defini- 
tion. It must always be interpreted in the light of the facts and circum- 
stances of the given case. Usually the courts have insisted that there 
must be some causal connection between the injury and the employment, 
However, the basic idea of the term is that the employment of workers 
in industry creates certain risks to which the employees are subjected in 
the performance of their duties. It is apparent that the risk of one 
employment would differ from the risk of another employment, and, 
therefore, no iron rule of liability ean be applied in all cases. 

The Compensation Act does not apply to any industry =mploying less 
than five workmen, and hence the act itself contemplates shat successful 
industrial operation presumes the assembling of workers in one place 
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who are engaged in various phases of the general prosecution of the 
business. It is a self-evident fact that men required to work in daily 
and intimate contact with other men are subjected to certain hazards by 
reason of the very contact itself because all men are not alike. Some are 
playful and full of fun; others are serious and diffident. Some are care- 
less and reckless; others are painstaking and cautious. The assembling 
of such various types of mind and skill into one place must of necessity 
create and produce certain risks and hazards by virtue of the very em- 
ployment itself. This idea was expressed by the Supreme Court of New 
Jersey in Hulley v. Moosbrugger, 93 Atlantic, 79. In that case the 
claimant went to his employer’s shop to get certain pipe fitting when a 
fellow-workman in a spirit of play swung his arm around either to 
knock off decedent’s hat or strike him, whereupon the decedent in dodg- 
ing the attack slipped on the descending concrete floor, fell and sustained 
injury which caused his death. The Court said: “In the case under con- 
sideration, it appears that the prosecutor employed young men and boys. 
It is but natural to expect them to deport themselves as young men and 
boys, replete with the activities of life and health. For workmen of that 
age or even of maturer years to indulge in a moment’s diversion from 
work to joke with or play a prank upon a fellow-workman is a matter of 
common knowledge to every one who employs labor.” While this case 
was reversed upon the ground that the injury “was a result of horse- 
play or sky-larking,” the fact remains that the bulk of normal American 
workmen possess a stratum or residuum of vivacity and good nature 
which frequently manifests itself in joking and harmless pranks. These 
things are not unnatural, but natural and the ordinary outcropping of 
industrial contact between men of all classes and types. Such risks, 
therefore, are incident to the business and grow out of it. In an ordinary 
suit for damages for personal injury the workman assumes the ordinary 
risks of the business, but the Compensation Act in such case imposes the 
ordinary risk of the business upon the employer. That is to say, the 
employer and not the workman must assume the ordinary risks of the 
business or employment. 

In the case at bar, the injured workman was attending to the duties 
of his employment. <A fellow-workman stepped aside for a moment to 
show him a pistol. The pistol had been carried habitually by the work- 
man in order to protect his employer’s property from robbery, and the 
employer testified: “I never said anything to my drivers about carrying 
weapons. . . . I will say that I thought they had them, but I had 
no definite knowledge of it. I knew of the fact that one of my drivers 
had been held up. He reported that to me.” Certainly the testimony 
of the employer was some evidence of acquiescence in the habit of carry- 
ing weapons, indulged in by the drivers. Moreover, the Industrial 
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Commission has found as a fact that the accident arose out of the em- 
ployment, and there was evidence to support such finding. Hence under 
section 60 of the Compensation Act, the award of the Commission is 
“conclusive and binding as to all questions of fact.” 

The second question of law presented by the appeal involves the appli- 
cation of the so-called doctrine of “horse-play” or “sky-lerking.” This 
principle is based upon the idea that if a workman is injured while 
engaged in play, or for an instant steps out of the line of his regular 
duties to communicate with a fellow-employee, he is not entitled to 
compensation, irrespective of whether he participated ia the play or 
prank. The authorities bearing upon the subject are assembled in 
13 A. L. R., 540; 20 A. L. RB. 882; 36 A. L. R, 1469; 43 A. L. R.,, 492, 
and 46 A. L. R., 1150. The author of the annotation in 13 A. L. R., 540, 
says: “It 1s generally held that no compensation is reccverable under 
the Workmen’s Compensation Acts, for injuries sustained through horse- 
play or fooling which was done independently of and disconnected from 
the performance of any duty of the employment, since such injuries do 
not arise out of the employment within the meaning of the acts.” Nu- 
merous cases are cited from various jurisdictions in support of the prin- 
ciple of law so announced. In the same note the author continues the 
discussion as follows: “But in a number of cases an exception to the 
general rule has been recognized, and the right to compensation sus- 
tained, where an employee, who was injured through horse-play or fool- 
ing by other employees, took no part in the fooling, but was attending 
to his duties.” Numerous cases are cited in support of this proposition. 

A few of the cases illustrating the doctrine may not be amiss. For 
instance, in the case of Leonbruno v. Champlain Silk Mills, 128 N. E., 
711, an employee, while engaged in the line of his duty, was struck in 
the eye by an apple thrown by a fellow-servant engaged in horse-play. 
The Court of Appeals of New York held that the injury was compensa- 
ble. In Cassell v. U. S. Fidelity & Guaranty Co., 283 8. E., 127, the 
plaintiff was engaged in his regular duties as a stage hand. The stage 
manager came upon the scene and in fun snapped a pistol supposed to 
be unloaded, at other employees and at Cassell when the pistol fired and 
injured plaintiff. Pistols were kept for use during theatrical perform- 
ances, but there was no practice of playing with pistols which had been 
acquiesced in by the employer. Upon such state of facts the Supreme 
Court of Texas held that the plaintiff was entitled to compensation. 

Indeed, if a workman be denied compensation solely upon the ground 
that he was injured by the “sportive act” of a fellow-workman, it would 
seem to be clear that the old “fellow-servant” doctrine is appearing in a 
brand-new suit of legal clothes and parading through the law under the 
brand-new name of “horse-play.” 
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It is generally conceded by all courts that the various compensation 
acts were intended to eliminate the fault of the workman as a basis for 
denying recovery. In other words, a workman is entitled to recover 
irrespective of fault if the injury arises out of and in the course of the 
employment. The doctrine of horse-play, which excludes a workman 
from compensation, although he is not at fault, and does not engage 
therein, is inconsistent with the underlying philosophy of compensation 
acts, which are designed for the very purpose of eliminating fault as a 
basis for determining lability. 

We are therefore of the opinion and so hold: First, that the evidence 
discloses that the claimant sustained an injury arising out of and in the 
course of his employment. Second, that if he was injured as a result of 
horse-play, he did not participate therein; and, therefore, he 1s not pre- 
cluded from recovery. The judgment of the trial court is 

Affirmed. 





F, B. EFIRD vy. CITY OF WINSTON-SALEM. 
(Filed 16 June, 1930.) 


1. Pleadings D a—Demurrer challenges plaintiff’s right to maintain the 
action in any view of matter. 


A demurrer to the complaint challenges the right of the plaintiff to 
maintain his action In any view of the matter, admitting for the purpose 
the truth of the allegations. 


2. Municipal Corporations G a, G d—Ownership of street is prerequisite 
to power of city to levy street assessments for improvements. 


The ownership by the city of a street is a prerequisite to the power of 
the city to levy an assessment for street improvements against abutting 
owners thereon, C. S., 2703, and where the plaintiff in an action to have 
the street assessments removed as a cloud upon his title alleges in his 
complaint that the strip of land along which the plaintiff’s lands abut is 
owned by him and not by the city as a street, a demurrer, filed on the 
ground that the owner should have proceeded under C. 8., ch. 56, by 
objecting to the assessment roll at the time, admits the private ownership 
of the property, and will not be sustained. 


8. Same—Upon paying damages for condemnation of street the city may 
assess abutting owner of property for improvements. 

Where the plaintiff alleges a cause of action against a city for taking 
his lands and demands compensation therefor, a recovery of the damages 
would entitle the city to assess the remaining property of the plaintiff 
abutting the land condemned for street improvements. 


34 IN THE SUPREME COURT. [199 


EFIRD v. WINSTON-SALEM. 


4. Municipal Corporations G b: Eminent Domain D a—City may condemn 
land for street and levy assessments for street improvements in 
same action. 


Under the provisions of C. S., 2792 (Sup., 1924), a city may in the same 
action proceed to acquire land for a street by condemnation and to have 
the assessment made for street improvements on the lands of the abutting 
owner, 


Appear by defendant from Schenck, J., at February Term, 1930, of 
Forsytu. Affirmed. 

For a first cause of action plaintiff alleges: That he is the owner and 
in possession of a tract of land of approximately 50 acres, describing 
same, and about one-third is within the corporate limits of the city of 
Winston-Salem. That on 4 March, 1927, defendant purporting to act 
under the authority of chapter 56, Public Laws of 1915, upon the as- 
sumption that it was a public street across a portion of the plaintift’s 
land, whereas it was not, levied an assessment thereon of $8,152.20, the 
cost of improving and paving said assumed street. That prior to the 
levy of the assessment and paving of the street, plaintiff protested to the 
defendant against the proposed work and plaintiff denied the legal right 
of defendant to make an assessment against his property on account of 
said paving; that the assessment is illegal and invalid and casts a cloud 
upon the title of said tract of land. 

For a second cause of action plaintiff alleges, after making the above 
allegation as to ownership: That in June, 1926, the defendant took pos- 
session of a strip of plaintiff’s land 50 feet wide and 550 feet in length 
lying in the corporate limits of defendant over plaintiff’s protest and 
objection and paved same, assessing against the remainder of said tract 
for the cost of said pavement $8,152.20, and also laid across the said 
tract of land sewer and water lines. That defendant entered and took 
possession of said land and brought no proceedings for te purpose of 
vesting title in defendant, and there was no effort on the part of de- 
fendant to agree with plaintiff upon the purchase of the land or to 
acquire the right to enter thereon. That defendant’s corduct was un- 
lawful and wrongful; that plaintiff has been damaged in the sum of 
$2,500; that defendant declines to pay plaintiff any damages and refuses 
to institute condemnation proceedings to acquire title to the said land or 
a right to enter thereon. Pursuant to the provision of section 94 of de- 
fendant’s charter the claim in writing was filed with defendant for 
$5,500 damages. ‘Wherefore, he prays that said assessment be declared 
illegal and invalid; that the entry thereof upon the record of the city 
of Winston-Salem be canceled and that said city, pending further pro- 
ceedings herein, be enjoined and restrained from taking: any further 
steps in connection with said assessment or its collection, and especially 
that said city be enjoined and restrained from advertising and selling 
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the land herein described in satisfaction of said assessment; that he 
recover of the defendant the sum of $2,500, with interest, and the costs 
of this action to be taxed by the clerk.” 

The demurrer of defendant is as follows: ‘““Now comes the defendant, 
city of Winston-Salem, and demurs to the first cause of action filed in 
the complaint filed in this cause, upon the ground that the cause of 
action alleged therein, if any, should have been called to the attention 
of the board of aldermen of the city of Winston-Salem, when and where 
objections would have been heard, and the said assessment could have 
been corrected. That the plaintiff did not appear as the law provides 
before the board of aldermen, or in anywise protested to this assessment, 
or In anywise appealed from the judgment making the assessment a lien 
on his property which is provided for under Public Laws 1915, chapter 
56, and the defendant further moves the court to strike from the second 
cause of action that portion of paragraph 3 contained in parenthesis, the 
same being irrelevant.” The allegation requested to be stricken out 1s as 
follows, in second cause of action: “Assessing against the remainder of 
said tract, for the cost of said pavement, approximately the sum of 
$8,152.20.” 

The judgment of the court below is as follows: “This cause coming on 
to be heard, and being heard before his Honor, Michael Schenck, judge 
presiding, at the February, 1930, Term of the Superior Court of Forsyth 
County, on the demurrer of the city of Winston-Salem to the first cause 
of action set out in the complaint, the grounds for the demurrer being 
that the plaintiff did not except to, or appeal from the confirmation of 
the assessment roll of the board of aldermen, in accordance with chapter 
56 of the Consolidated Statutes of North Carolina, and the court being 
of the opinion that the demurrer should be overruled; it is therefore 
ordered, adjudged and decreed that the demurrer, and the same is hereby 
overruled, and the defendant is allowed twenty days from the entry of 
this judgment, or if appealed to the Supreme Court and decided ad- 
versely to the defendant, twenty days from the certificate of the Supreme 
Court in which to answer or otherwise plead.” 

The defendant excepted to the judgment for the reason set forth in 
the demurrer, assigned error and appealed to the Supreme Court. 


Oscar O. Efird and Manly, Hendren & Womble for plaintrff. 
Parrish & Deal for defendant. 


Crarxson, J. “A demurrer goes to the heart of a pleading and chal- 
lenges the right of the pleader to maintain his position in any view of 
the matter, admitting for the purpose the truth of the allegations of 
fact contained therein.” Meyer v. Fenner, 196 N. C., at p. 477; Winston- 
Salem v. Ashby, 194 N. C., at p. 390. 
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The material question presented on this appeal is set forth in de- 
fendant’s assignment of error: “That the confirmation of the assessment 
roll by the board of aldermen of the city of Winston-Salem precludes 
and bars the present contentions of the plaintiff as set out in the com- 
plaint, and that the plaintiff should have objected to the confirmation 
of the assessment roll at the time and place provided therefor, and 
should have appealed from the confirmation of the assessment roll in 
accordance with chapter 56 of Consolidated Statutes of North Carolina.” 
We cannot so hold. 

It seems that defendant has no local statute on the subject and its right 
depends on the public statutes. From the allegations set, forth in the 
first cause of action, we think plaintiff’s complaint states a cause of 
action. It appears from the complaint that defendant entered and took 
possession of plaintiff’s land that it had no right of possession or title 
to, against his protest, paved the locus in quo and levied an assessment 
on his land. In the case of Greensboro v. Bishop, 197 N. C., 748, the 
condemnation and assessment were made in one action. See chapter 220, 
Public Laws of North Carolina, 1923, C. S., 2792 (Sup., 1924), a to p 
inclusive. In the present action, from the allegations of plaintiff’s com- 
plaint, the land taken by defendant and paved was his private property 
and not a public street. 

It is well settled that if plaintiff’s land was in the city of Winston- 
Salem and the locus in quo was a street or alley of the city, the position 
contended for by defendant would be applicable. The statutory remedy 
would have to be followed. The whole street improvement statutes are 
bottomed on street and alley improvement, which implies ownership in 
the city. C. S., 2703; Brown v. Hillsboro, 185 N. C., 358; Gunter v. 
Sanford, 186 N. C., 452; Leak v. Wadesboro, 186 N. C., 683; Vester v. 
Nashville, 190 N. C. 265 ; A.C. L. Ry. Co. v. Ahoskie, 192 N. C., 258; 
Mfg. Co. v. Pender, 196 N. C., 744; In re Sou. Ry. Co. Paving Heseae: 
ment, 196 N. C., 7563; Jones v. Dirham. 197 N. C., 127; Noland v. Ashe- 
ville, 197 N. C., 300. 

In R&. R. v. Ahoskre, 192 N. C., at p. 260, the following is said: 
“Therefore, under our statute, one of the essential requisites of a valid 
assessment is the existence of a public street or alley. Jt is admitted 
that all of the requisites of a valid assessment appear except the one 
requiring the existence or establishment of a public street. The defend- 
ant contends that the property improved was a public street, and the 
plaintiff contends to the contrary. This was a fact to be established by 
evidence. An assessment, under the express language of our statute, 
implies the existence of a public street. If no public street existed, then 
no assessment can be legally laid upon abutting owners.” 
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In R. R. v. Ahoskie, supra, there was a dispute of fact as to whether 
the land was a public street or the property of the railroad. The rail- 
road submitted itself to the assessment procedure, protested to the work 
being done as the property belonged to it and not to the town of Ahoskie, 
and appealed under C. S., 2714, from the confirmation. The Court said, 
at p. 262: “The conclusion of the whole matter, therefore, is whether or 
not this assessment was valid. If Railroad Street is a public street of 
the town of Ahoskie, then the town had the right to make a valid assess- 
ment against abutting owners. If it is not a public street, then no 
assessment under our statute could be properly made. This is a ques- 
tion of fact to be determined and established by competent evidence, and, 
certainly, the validity of the assessment under our statutes can be chal- 
lenged in the assessment proceedings.” 

In the present action the demurrer admits the ownership of the land 
in plaintiff and there is no present dispute on the record as to that fact. 
If the defendant had proceeded under chapter 220, Public Laws of 
N. C., 1923; C. S., 2792 (Sup., 1924), a to p inclusive, the condemnation 
and assessment could be made in one action. Greensboro v. Bishop, supra. 

The defendant demurred ore tenus to the second cause of action. We 
think defendant’s contention untenable. 

From the present record, under the second cause of action, compensa- 
tion will have to be paid plaintiff for the land taken by defendant. When 
defendant acquires title to the land, it can make an assessment on the 
land for street improvements. 

In Construction Co. v. Brockenbrough, 187 N. C., p. 77, we said: 
“As was said in Board of Commissioners, supra (183 N. C., p. 302): 
‘Subject to certain exceptions, the general rule is that the Legislature 
may validate retrospectively any proceeding it might have authorized 
in advance.’ The municipality can do the same.” Storm v. Wrights- 
ville Beach, 189 N. C., at p. 683; Brown v. Hillsboro, 185 N. C., 377; 
Holton v. Mocksville, 189 N. C., 145. 

Tt would be inequitable for plaintiff to receive compensation for his 
land and obtain the street improvements also without paying a just 
assessment. 

The second cause of action of plaintiff’s complaint sets forth an 
action to recover damages for the land that plaintiff alleges that defend- 
ant has unlawfully and wrongfully taken and in the same action asks 
that the assessment lien be removed as a cloud on the title. Under the 
facts and circumstances of this cause, fair dealing would require that 
the defendant be awarded the right to levy a just assessment when de- 
fendant pays the damages for the land to plaintiff under the second 
cause of action. The judgment is 

Affirmed. 
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LEWIS H. JOHNSON y. ASHEVILLE HOSIERY COMPANY anp 
MARYLAND CASUALTY COMPANY. 


(Filed 16 June, 1930.) 


"1. Master and Servant D a, F b—Workman under direction of employer 
is not independent contractor and Compensation Act applies. 


An independent contractor is one who is to complete the subject-matter 
of his contract under the terms thereof independently of direction or con- 
trol of the other party to the contract as to the manner or method by 
which the work is to be accomplished, and where a persor claiming com- 
pensation under the Workmen’s Compensation Act is inJured while doing 
work under the direction of the employer as the work progressed he may 
not be denied his claim upon the ground that he was an irdependent con- 
tractor at the time of his injury. 


2. Master and Servant F a—Workmen’s Compensation Act should be 
liberally construed. 

The Workmen’s Compensation Act is to be construed liberally to effec- 
tuate the broad intent of the act to provide compensation for employees 
sustaining an injury arising out of and in the course of the employment, 
and no technical or strained construction should be given to defeat this 
purpose. 


3. Master and Servant F b—In this case held: employment was in 
furtherance of general business and was not casual, and Compensa- 
tion Act applied. 


The restriction of the Workmen’s Compensation Act excluding injuries 
sustained in casual employment will not exclude an applicant under the 
provisions of the act when he sustains injuries in the course of the general 
trade, business etc., of the employer and material or expedient therein, and 
the painting of the interior of a machine room to give the employees 
therein a better light or for the protection of the permanent structure is 
not a casual employment and is one in the general course of business, and 
the Workmen’s Compensation Act applies to an injury received by a 
workman engaged in such painting. 


4, Same—aAlthough employment is casual Compensation Act applies if the 
employment is in furtherance of the general business, trade, etc. 


Section 14(b) of the Workmen’s Compensation Act providing that the 
act shall not apply to casual employees, is not totaly repugnant to 
section 2(b) providing for compensation for an injury to an employee 
while “in the course of the trade, business,” etc., and an employee is en- 
titled to compensation even if the employment is casual if} he is injured 
in the course of the trade, business, ete. 


Civin action, before Sink, Special Judge, at April Term, 1930, of 
BuNCOMBE. 

The plaintiff filed a claim with the Industrial Commission under the 
Workmen’s Compensation Act for injuries sustained in falling off a 
scaffold while engaged in painting a factory of the defendant. The 


N..] SPRING TERM, 1930. 39 


JOHNSON V. HosrIeERY COMPANY, 


plaintiff was a painter and was called by the defendant to repair a spray 
gun at its plant. While performing this work the plaintiff was em- 
ployed to paint the ceiling of the factory of defendant at an agreed 
price of $1.25 per hour. The defendant furnished the paint and a 
helper. No time was fixed in which the work was to be completed. The 
room in which the plaintiff was painting the ceiling was occupied by 
machinery and used in the regular business of defendant. It was ad- 
visable to paint the ceiling white in order to afford more hght in the 
room. The eviderice tended to show that the defendant told the plaintiff 
“when to paint and where,” and furthermore, that the defendant had the 
right under the verbal contract to discharge the plaintiff at any time the 
work was not progressing to its satisfaction. Mr. Baer, an official of 
the defendant, was asked the following question: “Do you consider 
painting the mill as incidental to your operating, that is, in the course 
of your business as a hosiery manufacturer?” The witness answered: 
“Yes, sir, 1t would be a part of the maintenance of the mill the same as 
it is necessary to keep the roof repaired. It is not absolutely necessary 
that the ceiling be painted and kept painted in a light color in order to 
afford the proper light for the employees, but it is better. It also pro- 
tects the ceiling; like the roof and girders, it is subject to the actions of 
the elements.” There was evidence to the effect that it would require 
about four days to complete the work. 

The cause was heard by Commissioner Dorsett and an award made. 

Upon appeal to the Full Commission it was found as a fact “that on 
14 July, 1929, the plaintiff was injured, the said injury resulting from 
an accident arising out of and in the course of certain employment.” 
The Full Commission affirmed the award and there was an appeal to the 
Superior Court. The judge of the Superior Court affirmed the judg- 
ment and award of the Industrial Commission, from which judgment 
the defendant appealed. 


Lee & Lee for plaintiff. 
J.C. Cheesborough for defendant. 


Brocpen, J. Two questions of law are presented by the record: 

1. Was the plaintiff an independent contractor and therefore not en- 
titled to compensation ? 

2. Was the employment “both casual and not in the course of the 
trade, business, profession or occupation of his employer?” 

Upon the facts appearing in the record, the first question of law must 
be answered in the negative. “An independent contractor has been de- 
fined as one who exercises an independent employment, contracts to do 
a piece of work according to his own judgment and methods and without 
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being subject to his employer except as to the results of the work and 
who has the right to employ and direct the action of the workmen, inde- 
pendently of such employer and freed from any superior authority in 
him to say how the specified work shall be done or what the laborers 
shall do as it progresses.” Greer v. Construction Co., 19) N. C., 632, 
130 S. E., 739. The principle thus announced is amply supported by 
the authorities assembled in the Greer case, supra. 

In the case at bar the employer directed the progress of the work and 
reserved control of the plaintiff and other workmen. These facts exclude 
the theory of independent contractor. 

The second question of law involves the construction of section 2(b) 
of the Compensation Act. Said section undertakes to define the word 
employment and specifically excludes from the operation of the act 
‘persons whose employment is both casual and not in the course of the 
trade, business, profession or occupation of his employer,” ete. By 
virtue of the express terms of the statute, in order to exclude an em- 
ployee, his employment must be casual, and in addition thereto, not in 
the course of the business of the employer. In other words, even if the 
employment be casual, the employee is not deprived of te benefits of 
the act if the employment is in the course of the business of the em- 
ployer. It is further provided in section 60 that the award of the Com- 
mission “shall be conclusive and binding as to all questions of fact.” 
However, errors of law are reviewable. 

It is generally held by the courts that the various Compensation Acts 
of the Union should be liberally construed to the end that the benefits 
thereof should not be denied upon technical, narrow and strict interpre- 
tation. Hence it is generally held that provisos excluding an employee 
from the broad and comprehensive definition of such term ought to be 
strictly construed in order that the predominating purposes of the act 
may be fully effectuated. Natzonal Cast Iron Pipe Co. v. Heggin- 
botham, 112 Southern, 734; Hddington v. Northwestern Bell Telephone 
Co., 202 N. W., 374. 

Appellate courts throughout the nation have adopted divergent views 
in interpreting the word “casual” and the words “course of the trade, 
business, profession or occupation of his employer.” These views, how- 
ever, are produced by the variable wording of given statutes. In some 
instances, if the employment is casual, the injured employee is not en- 
titled to the benefits of the statute. In others, if the employment is not 
in the course of the employer’s business, the injured employee is not 
entitled to the benefits of the statute. However, under the terms of our 
statute, 1n order to exclude an employee, the employment must be “both 
casual and not in the course of the trade, business,” ete. 
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The Virginia Court in Hoffer Bros. v. Smith, 188 8. E., 474, said: 
“The test is the nature of the employment and not the nature of the 
contract. An employment cannot be said to be casual where it is in the 
usual course of the trade, business, or occupation of the employer. But 
it is casual when not permanent nor periodically regular, but occasional 
or by chance, and not in the usual course of the employer’s trade or 
business.” It has also been generally held that the kind of work done 
and not the duration of service is the determining factor. So that, if 
the work pertains to the business of the employer and is within the 
general scope of its purpose, the employment is not of a casual nature, 
although the hiring be for only a short period of time. De Carli v. 
Business Warehouse Co., 140 Atl, 637. Thus it has been held that 
making repairs on a building owned by a creamery is within the usual 
course of the business of the employment, and, therefore, compensable. 
Gross et al. v. Industrial Commission, 167 N. W., 809. Furthermore, 
it has been held that even though the employment 1s casual, the injury 
is compensable if occurring within the course of the employer’s busi- 
ness. Pershing v. Citizens’ Traction Co., 144 Atlantic, 97; Hoshiko v. 
Industrial Commission, 266 Pac., 1114; Pfister v. Doon Electric Co., 
202 N. W., 371. 

In the case at bar the defendant was operating a factory for manu- 
facturing hosiery and used machinery therein for such purpose. In 
order to facilitate the work and to render the machine-room reasonably 
safe for operatives, it was necessary to perfect the lighting arrangement 
of the room. It was conceived that the painting of the ceiling of the 
room in white or a light color would add to the safety and facility of 
operation. The defendant, as an employer of labor, was bound in the 
exercise of reasonable care to furnish light for the operation of ma- 
chinery. Whether he furnished the necessary light by means of elec- 
tricity or by painting the ceiling, or both, was immaterial so far as 
plaintiff was concerned, if, as a matter of fact, at the time of his injury, 
he was engaged in an employment incident to the proper operation of 
the factory. An official of the defendant testified that he considered 
“painting the mill as incidental to operation,” and, as such, it would be 
a part of the maintenance of the mill, “the same as it is necessary to 
keep the roof repaired.” 

Even though it be conceded that the employment of the plaintiff was 
casual, he is not precluded from the benefits of the Compensation Act 
unless it should also appear that he was not engaged in the course of the 
trade, business, profession or occupation of his employer. The Industrial 
Commission found as a fact that the plaintiff was engaged in the course 
of the employer’s business, and there is evidence in the record to support 
such finding. In such event, whether the Appellate Court agrees with 
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the conclusion of the Commission or not, the finding of such fact 1s con- 
clusive, by express declaration of the statute. 

Moreover, the Higginbotham case, supra, is a direct authority for the 
award made by the Industrial Commission. In that case the defendant 
operated a large industrial plant and owned about 101 houses for the 
use of employees. It kept no regular force of painters, but only repaired 
and painted as deterioration necessitated. The plaintiff was employed 
by the day and was injured as a result of the falling off a ladder upon 
which he was standing. The Alabama Compensation Act by express 
terms did not apply to “persons whose employment at the time of the 
injury is casual and not in the usual course of the trade, business, pro- 
fession or occupation of the employer,” etc. Thus the Alabama act is 
practically identical with the North Carolina statute. The Court held 
that the injured employee was performing the incidental and necessary 
repair work on the employer’s house, and, therefore, entitled to the 
benefits of the Compensation Act. 

Section 14(b) of the North Carolina Compensation Act provides that 
“this act shall not apply to casual employees, farm laborers,” ete. This 
section, however, is not totally repugnant to section 2(b) for the reason 
that even if the employment be casual the employee is still entitled to 
compensation if he was injured while “in the course of tie trade, busi- 
ness, profession or occupation of his employer,” ete. 

Upon the whole record we are of the opinion that tae award was 
properly made, and the judgment is 

Affirmed. 





STATE OF NORTH CAROLINA on THE RELATION oF ALLEN J. MAXWELL, 
COMMISSIONER OF REVENUE, V. HANS REES’ SONS, INc. 


(Filed 16 June, 1930.) 


1. Taxation B f—Statute levying income tax on foreign corporations in 
proportion to property in the State is constitutional. 


The State statute taxing the income of a foreign corpore.tion in propor- 
tion as the fair cash value of its real estate and tangible personal prop- 
erty in this State on the date of the close of the fiscal year is to the fair 
eash value of its entire real estate and tangible personal property then 
owned by it, with no deduction of encumbrances thereon and expressly 
excluding from the meaning of the words “tangible property” moneys in 
bank, shares of stock, bonds, notes, credits, evidences of debt, applying 
equally to domestic corporations, is not arbitrary or unreasonable, nor 
does it impose a burden on interstate commerce, and the statute is consti- 
tutional upon its face. 
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2. Same-—Operation of statute levying income tax on foreign corporations 
held not unconstitutional. 

Where the manufacturing plant of a foreign corporation is in this State 
and its warehouse and distributing point is in another State, the corpora- 
tion cannot maintain that its profits are derived from the separate opera- 
tions of buying raw materials, manufacturing, and selling, and that there- 
fore the greater proportion of its profits are derived from operations out- 
side the State and that the State statute levying a tax on its income in 
proportion to the property inside the State is to its property outside the 
State is unconstitutional in its operation, the buying, manufacturing and 
selling being component parts of one operation, and the statute prescribes 
a fair, reasonable and constitutional method of taxing the property within 
the State. 

8. Same—Exclusion of evidence offered to show that statute taxing in- 


come of foreign corporations operated unconstitutionally held not 
error. 


Where a foreign corporation has paid its income tax in this State 
under the provisions of a valid statute, evidence introduced for the pur- 
pose of showing that in the instant case the statute was unconstitutional 
in its operation is properly excluded where it is not material or relevant 
for the purpose. 


4. Taxation E c—-Where tax is paid without protest action to recover the 
tax will not lie. 


Where a foreign corporation pays an income tax assessed by the State 
under protest, but pays without protest such tax assessed for the previous 
years, its protest for the one year does not entitle it to maintain an action 
to recover the taxes paid without protest on the ground that the tax was 
wrongfully collected. 


Civiz action before McElroy, J., at November Term, 1928, of 
BuNncomBeE, 

On 17 August, 1927, the defendant filed a petition with R. A. Dough- 
ton, Commissioner of Revenue, “for a rehearing and readjustment of 
the income tax assessed against it for the years 1923, 1924, 1925, and 
1926.” The defendant duly filed income tax returns for said years in 
accordance with the requirements of chapter 4, section 201 of the Public 
Laws of 1923, and section 201 of chapter 101 of the Public Laws of 
1925. These returns are contained in the record and we deem it un- 
necessary to recapitulate them. On 11 March, 1925, the defendant paid 
without protest the sum of $3,959.88, the amount of income tax as shown 
by its return. On 14 March, 1925, the defendant paid without protest 
the sum of $5,221.90, the amount of tax due for the year 1924, accord- 
ing to its return. On 15 March, 1926, the defendant paid without protest 
the sum of $3,453.28, same being the amount of tax due for the year 
1925, according to its return. On 11 April, 1927, the defendant paid 
under protest the sum of $3,651.46, same being the tax computed accord- 
ing to its return. 


44 IN THE SUPREME COURT. [199 


MAXWELL, CoMR. OF REVENUE, Vv. HANS REEs’ Sons. 


Thereafter the Commissioner of Revenue audited the returns filed by 
the defendant and assessed an additional tax. After making an examina- 
tion of the returns the Commissioner of Revenue reported to the de- 
fendant as follows: 


1923. 


“Income reported to this department was $230,279.40 to which was 
added debts reclaimed not included in original report of $2,552.50 and 
allowed dividends in the sum of $904.00, which left net income corrected 
to $231,927.90. You reported for the purpose of allocating income to 
this department total valuation of property of $1,582,297.99. He re- 
ported total value of the property allowable for allocation purposes 
consisting of inventories, land, buildings, machinery, equipment, furni- 
ture and fixtures of $1,148,114.14. This operated to increase your per- 
centage from .5732 to .837. This percentage of net income of $231,927.90 
equals $194,123.65 taxable at 3 per cent and results as follows: 


IE 8 DOR COME ja Wiaisievaiatedsdace at kieee puke Veo: $5,823.61 

POV IOUS yA 1G wines tonal natant liceanl fort cecagmcnaces, 3,959.88 

TS AIC Gt cease tatia rinses apt yeae tnd eure aneaeicds 1,863.73 

DTCC OSE: Sens Gestiva nerhvadrnnsectesra rata ledisaltnccteaya 260.92 

Total addtional). ci iiscsorteiteah incendie da noe 2,124.65 
1924. 


For this year you reported $253,921.82 to which the deputy added in- 
come tax deducted, which is not allowable under the North Carolina 
law, of $3,959.88, making total net income of $257,881.70. You re- 
ported assets as a whole for allocation purposes of $2,241,654.94. He 
reduced this amount to $1,792,110.61. For this year he also reduced 
property in North Carolina from $1,536,861.36 to $1,529,323.24, allow- 
ing in both instances only inventories, land, buildings, machinery, equip- 
ment, furniture, fixtures, etc. This increased your percentage in North 
Carolina from .6855 to .8589. This percentage of the net income above 
stated makes income taxable to North Carolina $221,494.59 and results 
as follows: 


Tax at 3 per dent oe. Seen an anerons $6,644.84 
PreviOusly POG sisi iassiaieweuranascaigenwers 5,221.90 
a AMC Cs acssduisisen sioshaassostelactapalans witapunieiiece eee 1,422.94 
TACO OS 0 > tics ea Ae dates die bacco tact lot an tnng nee 113.83 


Total additional ............... sieht cneehin Pe tees aes 1,536.77 
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1925. 


You reported as net income $139,043.43. The books showed income 
$141,339.53, plus State income tax deducted $5,221.90, making correct 
income $146,561.48. You reported property value as a whole for alloca- 
tion purposes $2,293,929.85. After eliminating items included which are 
not permitted under the law this amount was reduced to $2,147,097.12 
and percentage increased from .6209 to .6632. This percentage of the 
total net income is $97,217.13 and results as follows: 


aS Bia POI CON said eciigaigeeenactentetidenn tienen $3,888.68 
Previously Paid asivnanwideruwdaianrmiinnde. 3,453.28 
eA GC Osean hss eaiesdaed ate iain Gates Bee eat 435.40 
TRG OP OSG ices on tbiner ects acess ntinuttecathualadee tite techie 8.71 
Vota s@ddtiGnel <.ccaccieieciske coe daveiendetanenante 444.11 


I wish to state with reference to change in property values that under 
the law and decisions of this department (concurred in by the Attorney- 
General) that all cash, bills receivable, good will, stock in other cor- 
porations and property of like character is not allowed to be used as 
tangible property within the meaning of the act for the purpose of 
allocating income to this State. 

I sincerely trust that the above is clear and that you will favor me 
with your check as requested in my previous letter.” 

A hearing was had by the Commissioner of Revenue, and on 22 
February, 1928, the said Commissioner made certain findings of fact 
and conclusions of law which are set out in the record. These findings of 
fact are to the effect that the defendant in its original return had 
included “both tangible and intangible assets, disregarding the pro- 
vision of section 311 of the Revenue Act which specifies that only real 
estate and tangible personal property may be used in such allocation.” 
The same reason is given for the changes made in the returns for the 
years 1924, 1925, and 1926. Thereupon the Commissioner of Revenue 
denied the petition of defendant. .Thereafter the defendant filed certain 
exceptions to the findings of fact and conclusions of law made by the 
Commissioner which were overruled by the Commissioner, and the de- 
fendant appealed to the Superior Court of Buncombe County and waived 
a jury trial. 

The cause was heard and the following judgment entered: 

“This cause coming on to be heard before his Honor, McElroy, J., 
jury trial having been waived, it being agreed that his Honor should 
find the facts with the same force and effect as by jury trial and render 
judgment thereon, it being admitted that the Commissioner of Revenue 
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in assessing the tax complained of has followed the method set forth in 
section 311 of the Revenue Act of 1927, subsection .A, and similar 
sections of the act of 1923 and 1925, and that the valuation fixed for 
the real estate and tangible property of the complaining taxpayer, both 
within and without the State, is admitted to be correct, and that the 
total net income of the complaining taxpayer used for a basis of calcu- 
lation by the Commissioner of Revenue is admitted to be correct, and 
that the allocation thereof for the purposes of taxation was made in 
accordance with the method indicated in the statute referred to, the 
complaining taxpayer having offered testimony as appears in the record, 
over the objection of the State, and upon the conclusion of the testimony 
the State having moved to strike out the testimony offered as imma- 
terial, and the court being of the opinion that such testimony is ium- 
material, allows the motion to strike out and holds upon the admission 
of the taxpayer that the statutory method has been followed and that 
the tax levied by the Commissioner of Revenue is a valid tax and that 
the section authorizing the said levy is not in violation of any constitu- 
tional rights of the taxpayer. It is therefore ordered and adjudged that 
the action be dismissed at the cost of the taxpayer.” 
From the foregoing judgment the defendant appealed. 


Attorney-General Brummitt and Assistant Attorneys-General Nash 
and Siler for the State. 

Harkins & Van Winkle for defendant. 

Louis H. Porter, 80 Broad Street, New York City, of counsel for 
defendant. 


Broepen, J. Certain admissions were made by the defendant at the 
hearing in the Superior Court and set forth in the judgment. In 
substance these admissions were: 

(a) In assessing the tax the Commissioner of Revenue followed the 
statutory method prescribed in chapter 4, section 201 of the Public Laws 
of 1923, chapter 101, section 201 of the Public Laws of 1925, and 
section 311 of chapter 80 of the Public Laws of 1927; (b) that the 
valuation of the real estate and tangible property of the taxpayer “both 
within and without the State” is correct; (c) that the total net income 
used as a basis for the calculation of tax is correct; (d) that the alloca- 
tion of the net income for purposes of taxation was in full accord with 
the statute. 

Therefore, the only defense left to the complaining taxpayer is the 
assertion that the statutes are unconstitutional. The attack upon the 
statutes 1s based upon the contention that they are so “arbitrary and 
unreasonable as to be repugnant to the commerce clause and the Four- 
teenth Amendment to the Federal Constitution.” 
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The taxing statute is as follows: “Every corporation organized under 
the laws of this State shall pay annually an income tax, equivalent 
to four per cent of the entire net income as herein defined, received by 
such corporation during the income year; and every foreign corpora- 
tion doing business in this State shall pay annually an income tax 
equivalent to four per cent of a proportion of its entire income to be 
determined according to the following rules: 

“(a) In case of a company other than companies mentioned in the 
next succeeding section, deriving profits principally from the ownership, 
sale or rental of real estate or from the manufacture, purchase, sale 
of, trading in, or use of tangible property, such proportion of its entire 
net income as the fair cash value of its real estate and tangible personal 
property in this State on the date of the close of the fiscal year of such 
company in the income year is to the fair cash value of its entire real 
estate and tangible personal property then owned by it, with no deduc- 
tions on account of encumbrances thereon. 

“(b) In case of a corporation deriving profits principally from the 
holding or sale of intangible property, such proportion as its gross 
receipts in this State for the year ended on the date of the close 
of its fiscal year next preceding is to its gross receipts for such year 
within and without the State. 

“(e) The words ‘tangible personal property’ shall be taken to mean 
corporeal personal property, such as machinery, tools, implements, goods, 
wares and merchandise and shall not be taken to mean money deposits 
in bank, shares of stock, bonds, notes, credits or evidence of an interest 
in property and evidences of debt.” 

An examination of the statute discloses that the “fair cash value” 
of the real estate and tangible personal property of the taxpayer in this 
State, is the numerator, and the “fair cash value” of all real estate and 
tangible property owned by the taxpayer is the denominator of a frac- 
tion, used by the Commissioner of Revenue in measuring and determin- 
ing the amount of tax on net income due the State of North Carolina. 
Obviously, changes in either the numerator or denominator, the other 
remaining constant, would affect the value of the fraction and conse- 
quently the amount of collectible revenue. Moreover, by express pro- 
vision “tangible personal property” is so defined as to exclude bank 
deposits, shares of stock, bonds, notes, credits or evidence of an interest 
in property and evidences of debt. 

This method of measuring the tax on net income has been approved 
by the Supreme Court of the United States in the case of Underwood 
Typewriter Co, v. Chamberlain, 254 U. S., 113. The principles of law 
announced therein have been approved in subsequent decisions of that 
Court, notably: Bass, Ratcliff & Gretton v. State Tax Commission, 266 
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U.S., 271; National Leather Co. v. Mass., 279 U. S., 418; International 
Shoe Co. v. Shartel, 279 U.S., 429. Furthermore, the pertinent portion 
of section 22 of the Connecticut statute, construed in che Underwood 
case, supra, 18 substantially identical with ours. 

Manifestly, the North Carolina statute is not unconstitutional upon 
its face. It applies equally to both domestic and foreign corporations. 
It taxes net income only. It does not undertake either in express terms 
or by implication to impose a burden upon property not subject to the 
jurisdiction of this State. It is an accepted principle of the law of 
taxation that “property in a state belonging to a corporation, whether 
foreign or domestic, engaged in foreign or interstate commerce, may 
be taxed, or a tax may be imposed upon the corporation on account 
of its property within a state, and may take the form of a tax for the 
privilege of exercising its franchise within the State, if the ascertain- 
ment of the amount is made dependent in fact on the value of its prop- 
erty situated within the State (the exaction, therefore, nct being suscep- 
tible of exceeding the sum which might be leviable directly therein), and 
if payment be not made a condition precedent to the right to carry on the 
business, but its enforcement left to the ordinary means devised for the 
collection of taxes.” U.S. Glue Co. v. Oak Creek, 247 J. 8., 821. In 
the same case the Supreme Court of the United States, discussing an 
income tax, said: “Such a tax, when imposed upon net incomes from 
whatever source arising, is but a method of distributing the cost of 
government, lke a tax upon property, or upon franchises treated as 
property ; and if there be no discrimination against interstate commerce, 
either in the admeasurement of the tax or in the means adopted for 
enforcing it, it constitutes one of the ordinary and general burdens of 
government, from which persons and corporations otherwise subject to 
the jurisdiction of the states are not exempted by the Federal Constitu- 
tion because they happen to be engaged in commerce among the States.” 
The same principle was stated in Atlantic Coast Line v. Doughton, 262 
U. S., 418, in these words: “That a state may, consistently with the 
Federal Constitution, impose a tax upon the net income of property, as 
distinguished from the net income of him who owns or operates it, 
although the property is used in interstate commerce, was settled in 
Shaffer v. Carter, 252 U. S., 387.” 

The petitioning taxpayer apparently conceding in its brief that the 
statute is constitutional upon its face, contends that the execution thereof 
and the application thereof to its business works out an unreasonable 
and highly arbitrary result and thus effects a denial of its. constitutional 
rights. In order to establish this proposition certain evidence was intro- 
duced in the trial court. This evidence tended to show that the petitioner 
was incorporated in the State of New York in 1901 and is engaged in 
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the business of tanning, manufacturing and selling belting and other 
heavy leathers. Many years prior to 1923 it located a manufacturing 
plant at Asheville, North Carolina, and after this plant was in full 
operation dismantled and abandoned all plants which it had heretofore 
operated in different states of the Union. The business is conducted upon 
both wholesale and retail plans. The wholesale part of the business 
consists in selling certain portions of the hide to shoe manufacturers and 
others in carload lots. The retail part of the business consists in cutting 
the hide into innumerable pieces, finishing it in various ways and man- 
ners and selling it in less than carload lots. In order to facilitate sales 
a warehouse is maintained in New York from which shipments are made 
of stock on hand to various customers. The tannery at Asheville is used 
as the manufacturing plant and a supply house, and when the quantity 
or quality of merchandise required by a customer is not on hand in 
the New York warehouse a requisition is sent to the plant at Asheville 
to ship to the New York warehouse or direct to the customer. The 
sales office is located in New York and the salesmen report to that 
office. Sales are made throughout this country and in Canada and 
Continental Europe. Some sales are also made in North Carolina. 
Certain finishing work is done in New York. The evidence further 
tended to show that “between forty and fifty per cent of the output of 
the plant in Asheville is shipped from the Asheville tannery to New 
York. The other sixty per cent is shipped direct on orders from New 
York. . . . Shipment is made direct from Asheville to the customer.” 

The petitioner also offered evidence to the effect that the income from 
the business was derived from three sources, to wit: (1) buying profit; 
(2) manufacturing profit; (3) selling profit. It contends that buying 
profit resulted from unusual skill and efficiency in taking advantage of 
fluctuations of the hide market; that manufacturing profit was based 
upon the difference between the cost of tanning done by contract and 
the actual cost thereof when done by the petitioner at its own plant in 
Asheville, and that selling profit resulted from the method of cutting 
the leather into small] parts so as to meet the needs of a given customer. 

Without burdening this opinion with detailed compilations set out 
in the record, the evidence offered by the petitioner tends to show that 
for the years 1923, 1924, 1925, and 1926, the average income having 
its source in the manufacturing and tanning operations within the State 
of North Carolina was seventeen per cent. 

Upon such evidence the petitioner earnestly contends that the taxing 
statute of North Carolina in its operation and application is unreason- 
able and arbitrary, and hence repugnant to the Federal Constitution. 

The fallacy of this conclusion lies in the fact that the petitioner under- 
takes to split into independent sources, income which the record dis- 
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closes was created and produced by a single business enserprise. Hides 
were bought for the purpose of being tanned and manufactured into 
leather at Asheville, North Carolina, and this product wes to be shipped 
from the plant and sold and distributed from New York to the customer. 
The petitioner was not exclusively a hide dealer or a more tanner or a 
leather salesman. It was a manufacturer and seller of leather goods, in- 
volving the purchase of raw material and the working up of that raw 
material into acceptable commercial forms, for the ultimate purpose 
of selling the finished product for a profit. Therefore, the buying, 
manufacturing and selling were component parts of a single unit. The 
property in North Carolina is the hub from which the spokes of the 
entire wheel radiate to the outer rim. 

Manifestly, by virtue of the intimate and inseparable relation between 
the various departments of the business it would be impossible for the 
Legislature to allocate with mathematical accuracy or precision the 
profits earned within this State. This idea was expressed in the Under- 
wood case, supra, as follows: “The profits of the corporation were largely 
earned by a series of transactions beginning with manufacture in Con- 
necticut and ending with sale in other states. In this is was typical 
of a large part of the manufacturing business conducted in the State. 
The Legislature in attempting to put upon this business its fair share 
of the burden of taxation was faced with the impossibility of allocating 
specifically the profits earned by the processes conducted within its 
borders. It, therefore, adopted a method of apportionment which, for 
all that appears in this record, reached, and was meant to reach, only 
the profits earned within the State.” It is true that, in the Underwood 
case the Supreme Court of the United States, quoting from the Con- 
necticut Court, asserted that the burden was upon the taxpayer to show 
that the amount of tax assessed by the State of Connecticut was not 
reasonably attributable to the manufacturing operaticns within the 
State. Certainly, this could not be shown, as the petitioner has sought 
to do in this case, by splitting up a single business into component 
parts and dividing the indivisible in order to reduce the tax. Indeed, 
in the Underwood case the taxpayer attempted to show that more than 
a million and a quarter of its net profits was received in other states 
and only a negligible part in Connecticut, and from such fact reasoned 
that a tax assessment of forty-seven per cent was unreasonable and 
arbitrary. The Court, however, remarked: “But this showing wholly 
fails to sustain the objection.” 

Again in Bass, Ratcliff & Gretton v. State Tax Commission, 266 
U. S., 271, the Court said: “So in the present case we are of opinion 
that, as the company carried on the unitary business of manufacturing 
and selling ale, in which its profits were earned by a series of transac- 
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tions, beginning with the manufacture in England and ending in sales 
in New York and other places—the process of manufacturing resulting 
in no profits until it ends in sales—the state was justified in attributing 
to New York a just proportion of the profits earned by the company 
from such unitary business.” Adams Exp. Co. v. Ohio, 165 U.S., 194. 

The trial judge struck out all the evidence offered by the petitioner 
upon the ground that it was immaterial. This ruling, as we interpret the 
law, is correct for the reason that the tax was computed in accordance 
with a statutory method which has been approved .by the court of 
supreme authority. Furthermore, it is admitted in the record that the 
method was properly applied to the net income of the petitioner. Hence, 
if a proper statutory method for measuring a tax has been properly 
applied, that ought to end the case. But conceding that the evidence 
was competent, it shows beyond doubt that the petitioner was conducting 
a unitary business as contemplated and defined by the courts of final 
jurisdiction, and, if so, it is not permissible to lop off certain elements 
of the business constituting a single unit, in order to place the income 
beyond the taxing jurisdiction of this State. 

The Commissioner of Revenue contends that at all events the portions 
of tax paid by the petitioner voluntarily and without objection or com- 
pulsion cannot be recovered even though the tax be levied unlawfully. 
This contention is sound and is supported by authority. Blackwell v. 
Gastonia, 181 N. C., 378, 107 S. E., 218; Mfg. Co. v. Commissioners, 
196 N. C., 744, 147 S. E., 284; Henrietta Mills v. Rutherford, 50 
Supreme Court Reporter, 270. 

We are of the opinion and so hold that the taxing statutes are con- 
stitutional and therefore do not invade the domain of the commerce 
clause or the Fourteenth Amendment of the Federal Constitution. 
Neither is the execution or practical operation of the statutes unreason- 
able or arbitrary, and the judgment of the Superior Court of Buncombe 
County is 

Affirmed. 





W. M. TAFT vy. F. P. COVINGTON anp Wire, SUSAN H. COVINGTON, anp 
W. E. EWING anpd Wirt, JOSIE EWING. 


(Filed 16 June, 1930.) 


1. Husband and Wife B e—A married woman may execute certain execu- 
tory contracts and is liable on negotiable instrument signed by her. 

A married woman may now make executory contracts as binding as if 

she were a feme sole, C. S., 2507, with certain restrictions, C. 8., 2515, and 
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when she has executed a note as co-maker with her husband, a holder in 
due course for value, may accordingly enforce collection thereof against 
her as a person primarily liable on the note, and absolutely required to 
pay it. C. 8., 2977. 


2. Bills and Notes A a-——Consideration for negotiable instrument is pre- 
sumed. 


It is prima facie presumed that a negotiable instrument is supported 
by valuable consideration, C. S., 3004, and that all signers thereof are 
parties and liable thereon; partial failure of consideration is a defense 
pro tanto whether in an ascertained or unliquidated amount. C. S., 3008. 


3. Same—wWife may not set up want of consideration as against holder 
of negotiable note signed by her. 


Where a husband and wife execute a purchase-money negotiable note 
for lands conveyed to him and secured by a mortgage, and suit against 
them is brought on the note, the feme covert may not set up the defense 
of want of consideration moving to her or give evidence to that effect in 
contradiction of the negotiable instrument she has signed with her hus- 
band, her remedy being by suit to reform the instrument for mutual mis- 
take or mistake induced by fraud in order for the defense that she signed 
the note merely to convey her dower right to be available: to her. 


4. Bills and Notes D b—Accommodation party is Hable to holder of note 
in due course for value. 


One signing a negotiable instrument as an accommodation party, having 
received no value, is bound to the payment thereof to a holder for value 
in due course though taking with notice, C. S., 3009, and a maker of the 
instrument engages that he will pay it in accordance with its tenor, and 
admits the existence of the payee and his capacity to endorse. C. 8., 3041. 


5. Bills and Notes H a—The burden of proving lack of consideration for 
note is on the defendant, the note having been proven. 


In an action on a note the burden of proving lack of consideration 
therefor is on the defendant, the execution of the note having been estab- 
lished, and where in an action on a note the plaintiff introduces the note 
signed by a husband and wife given for the purchase price of a tract of 
land sold to the husband, the wife is not entitled to a directed verdict on 
the plaintiff's evidence on the theory that she signed the note only in 
order to convey her dower right in the land, she having introduced no 
evidence. 


APPEAL by plaintiff from Stack, J., at September Term, 1929, of 
Montcomery. Reversed. 

The plaintiff on 4 March, 1920, sold and conveyed to F. P. Coving- 
ton and W. E. Ewing a tract of land in Montgomery County, containing 
about 129 acres. To secure the payment of the purchase money, on the 
same day, the following note, secured by mortgage on the land, was 
made to plaintiff: 
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“$2,678.00. Mount Gilead, N. C., 4 March, 1920. 


Six months after date, for value received, we promise to pay to the 
order of W. M. Taft, twenty-six hundred and seventy-eight no/100 
dollars, 

Negotiable and payable without offset at the office of the Bank of 
Mount Gilead, Mount Gilead, N. C., with interest after date, at the rate 
of 6 per cent per annum, until paid. The drawers and endorsers and all 
sureties hereto severally waive presentment for payment, protest and 
notice of protest and nonpayment of this note, and all defenses on the 
ground of any extension of time of its payment that may be given by 
the holder or holders, to them or either of them. Witness our hands 
and seals. This note secured by first mortgage on real estate. 

F. P. Covineton 

Susan H. Covinaeton (Seal.) 
W. E. Ewine 

Josie Ewine (Seal.) 


On back: 


June, 1920, paid $85.83. 
25 July, 1927, paid $426.00.” 


The deed and mortgage were duly recorded. This action is to recover 
of the defendants the principal of the note with interest, less credits of 
$426.00 and $85.83, and to foreclose the mortgage. 

Plaintiff also sues to recover for certain taxes paid by plaintiff 
assessed on the land and the penalty. Plaintiff proved the execution of 
the note and mortgage by defendants, placed same in evidence and made 
demand and showed nonpayment. 

The plaintiff testified, in part, on cross-examination: 

“T think this was all the same date, I took mortgage as security for 
the note. They paid no money. I bought this land and sold it to Mr. 
Covington and Ewing right away. Mr. A. D. Bowles, of Pekin, made 
me the deed. Mr. Covington worked up the trade. He was not repre- 
senting me in transaction of this kind. 

Q. (by the court) This note that was given for the purchase price of 
the land? Answer: Yes sir. Plaintiff objects; overruled; exception. 

Q. And the mortgage secured the note? Answer: I did not understand 
it secured the note. 

Q. Did these women get anything by the transaction, except their 
husbands got the land? Plaintiff objects; overruled; exception. <An- 
swer: Not that I know of. 
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Q. Did you not pay them anything to sign it? Answer: No, sir; it is 
all one transaction in a way, but my understanding is, when anybody 
signs a note this is a promise to pay. 

Q. The deed to the land and the mortgage and the note was in pur- 
suance of one agreement wasn’t it? Plaintiff objects; overruled; excep- 
tion. Answer: Yes, sir. 

Q. State whether or not you accepted the signatures of F. P. Coving- 
ton and W. E. Ewing to the mortgage and the note as the sole security 
for the payment of the purchase price thereof. Defendant objects; 
overruled; exception. Answer: I did not. 

Q. (by the court) What did they get for signing the paper? Answer: 
T don’t know whether they got anything or not. 

Q. Did you sell any land to the women? Answer: No. 

Q. Did you have any conversation with them about the ‘and? Answer: 
No. 

Q. State whether or not the signatures of Mrs. Susan H. Covington 
and Mrs. Josie Ewing was part of the consideration moving to you for 
the sale of this land to their husbands? Defendants object; overruled; 
exception. No answer. 

Q. State why you obtained the signatures of Mrs. Covington and 
Mrs. Ewing to the note? Defendants object; overruled; exception. 
Answer: I considered the note was stronger with their signatures. 
Stronger note, worth more money, better security than just the deed of 
trust.” 

The plaintiff excepted to the issues as tendered and also tendered 
issues which the court below refused and plaintiff excepted. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. In what amounts, if anything are the defendants, F. P. Covington 
and W. E. Ewing, indebted to the plaintiff on the note and mortgage 
sued on? Answer: $3,824.50 (by consent). 

2. In what amount, if anything, are the defendants, Susan H. Cov- 
ington and Josie Ewing, indebted to the plaintiff on the note and mort- 
gage sued on? Answer: Nothing.” 

On the second issue the plaintiff requested the court below to give the 
following charge: “If the jury believes the evidence, or any part thereof, 
and find the facts in accordance therewith, they are instructed to an- 
swer the second issue $8,824.50.” The court below refusec. this instrue- 
tion. Plaintiff excepted. 

At the close of plaintiff’s evidence, the defendants not having sub- 
mitted any evidence, the court stated that he would charge the jury 
that, if they believed the evidence and found the facts im accordance 
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therewith he would instruct them that the defendants, Susan H. Coving- 
ton and Josie Ewing, signed the mortgage and note set out in the 
complaint for the purpose of barring their dower rights only, and that 
the jury should answer the second issue submitted to the court, Nothing.” 
To this charge plaintiff excepted. 

Plaintiff duly made assignments of error to the exceptions taken above 
and appealed to the Supreme Court. 


Armstrong & Armstrong for plaintiff. 
Poole & Bruton for defendants. 


Crarxson, J. We think the evidence excepted to by plaintiff and to 
which he assigned error, and the request by plaintiff for prayer for 
instruction, should have been granted. 

The mortgage made by F. P. Covington and W. E. Ewing to the 
plaintiff for purchase money on the land they purchased from plaintiff 
need not have had the joinder of their wives to be effectual to pass 
the whole interest, according to the provisions of the mortgage. C. S., 
4101. This is immaterial, as we are dealing with defendants’ liability 
on the note. Trust Co. v. Black, 198 N. C., at p. 221. The note is 
negotiable. Susan H. Covington and Josie Ewing, being su2 juris, signed 
the negotiable note with their husbands, the note reciting “for value 
received.” C. S8., 3166. 

C. S., 2507, is as follows: “Subject to the provisions of section 2515 
of this chapter, regulating contracts of wife and husband affecting 
corpus or income of estate, every married woman 1s authorized to con- 
tract and deal so as to affect her real and personal property in the same 
manner and with the same effect as if she were unmarried, but no con- 
veyance of her real estate shall be valid unless made with the written 
assent of her husband as provided by section six of Article X of the 
Constitution, and her privy examination as to the execution of the 
same taken and certified as now required by law.” The effect of the 
Martin Act (this section) is to take married women out of the classifi- 
eation which the law recognized, prior to its enactment, and to make 
them, with respect to capacity to contract, sui juris. This section is 
held to mean what it plainly says, that, except as to contracts with her 
husband, in which the forms required by section 2515, must still be 
observed, and except in conveyances of her real estate, in which case 
her privy examination must still be taken and her husband’s written 
consent had, a married woman can now make any and all contracts so 
far as “to affect her real and personal property,” im the same manner 
and to the same effect as if she were unmarried. N. C. Code, 1927 
(Anno.), p. 853, citing numerous authorities, 
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C. S., 2977: “The person primarily liable on an instrument is the 
person who by the terms of the instrument is absolutely required to pay 
the same. All other parties are secondarily liable.” A surety on an in- 
strument comes squarely within the definition of a person whose lability 
is primary, for he is, by the terms of the instrument, absolutely required 
to pay the same. House v. Wooten, 140 N. C., 557, 559, Joint makers 
upon the face of a negotiable instrument are deemed to be primarily 
hable thereon, and in an action upon the note the burden is upon the 
defendants to prove any matter in release. Roberson Co. v. Spain, 173 
N. C., 28; Howell v. Roberson, 197 N. C., at p. 573-4. 

C. S., 3004: “Every negotiable instrument is deemed prima facie to 
have been issued for a valuable consideration, and every person whose 
signature appears thereon to have become a party thereto for value.” 

C. S., 3008: “Absence or failure of consideration is matter of de- 
fense as against any person not a holder in due course, and partial 
failure of consideration is a defense pro tanto, whether the failure is an 
ascertained and liquidated amount or otherwise.” 

C. §., 3009: “An accommodation party is one who has signed the 
instrument as maker, drawer, acceptor or indorser without receiving 
value therefor, and for the purpose of lending his name to some other 
person. Such a person is liable on the instrument to a holder for value, 
notwithstanding such holder at the time of taking the instrument knew 
him to be only an accommodation party.” 

C. S., 3041: “The maker of a negotiable instrument by making it 
engages that he will pay it according to its tenor, and admits the exist- 
ence of the payee and his then capacity to indorse.” 

In Hunt v. Kure, 188 N. C., 716, the note was payable to J. Marvin 
Hunt, and it was held unnegotiable and a consideration is not presumed 
and must be both averred and proved. At p. 719 it is said: “In such 
case the burden of proving a consideration is upon the plaintiff. If 
the note, though unnegotiable as in the present case, recites value, the 
plaintiff makes out a prima facie case by showing the execution and 
delivery of the note. If the defendant then offers evidence tending to 
establish a failure of consideration, the burden remains with the plain- 
tiff to satisfy the jury by the preponderance of all the evidence that the 
contract is supported by a valuable consideration. The defendant when 
sued on a nonnegotiable paper is not required under our decisions to 
rebut the prima facie proof of value by the greater weight of the 
evidence.” 

In Swift & Co. v. Aydlett, 192 N. C., at p. 348, we find: “The note, 
being in form a negotiable instrument, imports prima fazie a consider- 
ation, and where the defense of failure or want, of consideration is inter- 
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posed to defeat a recovery, as in the instant suit, the burden, of course, 
is on the maker to establish the defense by the greater weight of the 
evidence. Piner v. Brittain, 165 N. C., 401; Hunt v. Hure, 188 N.C, 
716.” 

Cowan v. Williams, 197 N. C., 483: “It would seem that the plea 
of nudum pactum is not open to the defendant, Lucy Williams, as 
against the plaintiff, who is a holder in due course of the note sued on. 
Hence the instruction, above set out, which forms the basis of one of the 
plaintiff’s exceptions, we apprehend, should be held for error. Angier v. 
Howard, 94 N. C., 27. A note under seal imports consideration, and 
it is presumed from the use of a seal, that the consideration is good 
and sufficient,” citing numerous authorities. 

In Building & Loan Association v. Swaim, 198 N. C., 14, the wife gave 
a note to the Building & Loan to pay her husband’s defalcation. At pp. 
17 and 18, it is said: “There was no new consideration for the defend- 
ant’s note. The initial debt was not canceled and the plaintiff is not 
precluded from proceeding against the debtor’s estate. The widow by 
executing the note has received no benefit; she has acquired nothing from 
her husband’s estate that she would not have been entitled to if she had 
not given the note. The estate of A. R. Swaim is insolvent, and so is 
the defendant. The transaction in question, as was said in Parson v. 
Neilds, supra (187 Pa. St., 385, 21 A. S. R., 888), is ‘a one-sided affair, 
and exclusively for the benefit’ of the plaintiff.” 

Trust Co. v. Black, 198 N. C., at p. 221: “The note does not recite 
a special consideration; 1t was given ‘for value received’ and was 
‘secured by a deed of trust on real estate.’ The makers were primarily 
liable jointly and severally. C.S., 458, 3041, 3166; Roberson v. Spain, 
173 N. C., 23. The unity of person is an incident of the estate created 
by the conveyance to Black and his wife; it is not incident to the 
note.” 

The defendants are married women and suz juris, under our statute, 
and can contract as if unmarried, with certain exceptions. Having 
signed the negotiable note, they were joint makers and are deemed to 
be primarily liable thereon, and in an action on the note the burden is 
on the defendants to allege and prove any matter in release.. 

In Royal v. Southerland, 168 N. C., at p. 406-7, it is written: “By 
the enactment of the Martin Act, conferring the capacity to contract on 
married women as if they were femes sole, when she signs and delivers a 
note, though it may be as surety, in reference to the creditor or holder 
the obligation is hers and not his, and the constitutional provision re- 
ferred to has no application. It was further contended that his Honor 
committed error in excluding testimony tending to show certain repre- 
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sentations on the part of the husband to the wife as to the effect of 
putting her signature on the note, but there is no claim. or suggestion 
that these representations were made known to the payee of the note 
or that he had any part in them. The note is under seal and given for 
valuable consideration, and, under the circumstances appearing, the 
representations to the wife by the husband may not be allowed to affect 
the creditor. Again, it is insisted that error was committed in not allow- 
ing the feme defendant to testify that in signing the note and mortgage 
to secure the same she only intended to pledge her land for the debt, 
and did not intend to come under any further obligation; but this would 
be in express contradiction of her written note, and it 1s well under- 
stood that when the entire agreement is in writing and the language 
is clear and meaning plain, the same may not be contradicted or varied 
by parol. In such case, and in the language of the Ciref Justice in 
Walker v. Venters, 148 N. C., 388, ‘The written word abides.’ Deering 
v. Boyles, 8 Kans., 529.” Tice v. Hicks, 191 N. C., 609. 

In Estes v. Rash, 170 N. C., at p. 342, speaking to the subject, it 1s 
said: “We assume, that the defense to the action which is set up by 
the feme defendant indicated that she intended to show, by parol evi- 
dence, that she signed the mortgage on the land of her Lusband for the 
purpose of releasing any marital interest she had in the same and not 
for the purpose of becoming bound for the debt, and, as this varied and 
contradicted the written contract, it could not be done (Joyal v. South- 
erland, 168 N. C., 405), but the feme defendant should have proceeded 
beforehand by an action to have the instrument which evidenced a 
promise to pay the debt corrected or reformed so as to cxpress the true 
intention of the parties, if it had been otherwise writtea by their mis- 
take, or by her mistake, induced by the fraud of the other party.” 

In Wilson v. Vreeland, 176 N. C., at p. 506, we find: “Both Dockery 
and his wife were liable to the bank and Mr. Long, the accommodation 
endorser, for all the debt; but as between themselves they were severally 
hable for one-half. He was not legally bound to his wife for the pay- 
ment of her half, though he was so bound to the creditors.” 

For the reasons given, the judgment of the court below is 

Reversed. 
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CHARLOTTE I. THOMPSON v. THE EQUITABLE LIFE ASSURANCE 
SOCIETY OF THE UNITED STATES. 


(Filed 2 July, 1980.) 


1. Principal and Agent C b—Where act of agent is beyond real and ap- 
parent authority the principal is not bound thereby. 

Where the act of an agent is beyond the actual and apparent scope of 
his authority, the principal is not bound or liable to third persons there- 
for, and the principle that where one of two innocent persons must suffer 
for the wrong of another, the one who first reposes confidence in the 
wrongdoer must suffer the loss does not apply in such cases, nor will 
the principal be bound as in case of a secret limitation in the absence of 
some act in ratification or knowingly receiving the benefits of the con- 
tract. 


2. Same—-Where party knowingly deals with agent of limited authority 
he must inquire into extent of agent’s powers. 
A person who deals with an agent whose authority is known by him to 
be limited must inquire as to the extent of the agent’s authority if he 
would hold the principal liable for the act of the agent. 


8. Insurance C b-—~-In this case held: soliciting agent did not have ap- 
parent authority to collect money in excess of first premium and in- 
surer was not liable therefor. 

A soliciting agent of an insurance company is without actual authority 
to receive for the insurer any money except for the first annual premium, 
and where a person knowing that such agent is solely a soliciting agent, 
pays to such agent several annual premiums upon his representations of 
increased benefits, and obtains a receipt on the company’s form from the 
agent which recites that the sum was for the first annual premium, and 
the insured knew that the sum paid by her was in excess of the first 
annual premium: Held, the insured was put on notice that the agent had 
authority to receive only the first annual premium, and by the exercise of 
due care would have ascertained the limited authority of the agent, and 
the act of the agent in receiving several annual premiums was beyond 
the real or apparent scope of his authority, and upon the agent’s failure 
to turn in the application for the policy and the money to the company, 
and its failure to issue the policy, the plaintiff cam recover only the 
amount of the first annual premium from the company. 


4. Same—Insurance agent is authorized to receive only money in pay- 
ment of premiums. = 
An agent of an insurance company having authority to collect premiums 
for the company cannot accept anything but money therefor, but this 
principle does not apply to the facts of this case where the agent was 
without actual or apparent authority to collect any amount in excess of 
the first annual premium, and the bonds collected by him were in pay- 
ment of subsequent premiums. 


CLARKSON, J., dissenting; Stacy, C. J., concurs in dissent. 
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Apprat by plaintiff from Daniels, J., at October Special Term, 1929, 
of Harnett. Affirmed. 

This is an action to recover of defendant the sum of $521.00, paid 
by plaintiff to O. A. Moran, an agent of defendant. 

The action was heard on a statement of facts agreed which is as 
follows: 

“1. That on 8 March, 1928, and for some years prior and for some 
time thereafter, O. A. Moran was the duly authorizec. agent of the 
defendant for the purpose of representing the defendant in the solicita- 
tion of applications for policies, both on the lives of applicants and 
what was known as retirement annuity policies in the territory in- 
cluding and surrounding the town of Faison, in the county of Duplin, 
North Carolina, the territory in which he was such agent included 
the towns of Goldsboro, Mount Olive, and other towns. 

2. That the said O. A. Moran was in good standing with the company 
and regarded as a good agent. 

3. That among the duties conferred by the defendant upon their said 
agent was to represent to the proposed applicants the kind of policies 
issued by the defendant company, the expense of such policies to the 
proposed applicants and the benefits to be derived by the assured with 
respect to each class of policies issued by the defendant society. 

4. That on 8 March, 1928, the said O. A. Moran, as agent of the 
defendant society solicited the plaintiff to accept a policy of the defend- 
ant known as retirement annuity policy, explaining to her as herein- 
after set forth, the price and benefits to be derived from said policy, 
and procured an application from said plaintiff in writing for such 
policy and collected from the plaintiff simultaneously with the signing 
of said policy as premium on the policy to be issued, the sum of $121.00 
in cash and four Liberty Bonds of $100 each, all of the value of $521.00. 
That said application was never turned in to the defendant and the 
said defendant knew nothing of the transaction until informed by letter 
from the plaintiff dated 7 March, 1929, which said letter is copied in 
the answer, and made a part of this agreed statement. 

5. That the defendant’s said agent, O. A. Moran, represented to the 
plaintiff in connection with said application that the benefits among 
others to be derived from the policy that he was offering to sell her, 
and for which he represented to her that he was making application 
was analogous to a savings account; that the more she put into the policy 
at present, the larger would be the annuity which the defendant society 
would pay to her; and that she could pay the prem:ums quarterly, 
semiannually or for as many years in advance as she desired; that the 
larger the initial payment, the larger in proportion would be the annuity 
or dividend payable to her by the company; that the defendant society 
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was one of the largest insurance companies in the world, and was as 
solvent and trustworthy as the United States Government, and induced 
her to pay said large sum in advance, which he fraudulently converted 
to his own use and never sent any application whatever to the defendant 
society and no policy has been issued by said society to the plaintiff. 

6. That upon the plaintiff paying the defendant’s said agent the 
sum of $521.00 in the manner before set out, the defendant’s said agent 
delivered to her an official receipt on form furnished by the defendant 
society in words and figures as follows: 

‘No. A-233429. 

‘Received of Mrs. Charlotte Ireland Thompson five hundred twenty- 
one and no/100 dollars, the first annual premium on proposed retire- 
ment-annuity on the life of Mrs. Charlotte Ireland Thompson, for 
which an application bearing a corresponding number as above is this 
day made to the Equitable Life Assurance Society of the United States. 
This retirement-annuity policy, subject to the terms and conditions 
thereof, shall take effect as of the date of this receipt, provided the 
person upon whose life the annuity depends is on this date in the 
opinion of the society’s authorized officers in New York an acceptable 
risk and the application is otherwise acceptable on the plan and for the 
amount and at the rate of premium applied for; otherwise the pay- 
ment evidenced by this receipt shall be returned on demand and the 
surrender of this receipt. 

Dated at Faison, N. C., 8 March, 1928. 

O. A. Moran, Agent. 


This receipt must not be detached unless first premium is collected.’ 


7. That on 6 July, 1928, O. A. Moran, agent of the defendant, 
informed plaintiff that he had obtained a receipt from the United States 
Government for said bonds, and that at the maturity of said bonds in 
September, 1928, the bonds would be paid, and that in the meantime the 
plaintiff was accumulating interest at the rate of 454 with the defendant 
society, and that the said agent had been transferred to the Wilmington 
ofice and would not be in the Faison section until the fall of 1928, 
and that he would call upon the plaintiff during the fall of 1928. 

8. That on 7 March, 1929, the plaintiff having been informed by 
H. T. Ray, a school teacher residing in Faison, N. C., that he was 
unable to obtain a similar policy applied for by him through the said 
agent, O. A. Moran, he advised the plaintiff to write C. C. Hazzell, 
manager of the society at Raleigh, N. C. 

9. That on 7 March, 1929, and again on 14 March, 1929, the plaintiff 
informed the manager of the defendant society at Raleigh, N. C., of 
the payment of $521 to the said O. A. Moran, agent. 
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10. That on 16 March, 1929, the plaintiff in person delivered the said 
official receipt to said defendant’s manager at Raleigh for the purpose of 
inspection. 

11. That prior to the dates herein alleged the defendant had con- 
stituted O. A. Moran its agent under a written contract, the original of 
which or a copy thereof will be furnished to the court by the defendant. 
That the following is section 8 of the said contract: 

‘8. The agent is not authorized to make, alter or discharge contracts 
for the society, or waive forfeitures, grant permits, name special rates, 
guarantee dividends, or bind the society in any way, and is not under 
any circumstances authorized to receipt for deferred or renewal prem- 
iums, or to make any endorsement on the policies of the society; and 
his powers shall extend no further than as herein expressly stated; the 
agent shall not receive any moneys due or to become due to the society, 
unless authorized in writing,’ 

12. That the plaintiff had no knowledge of the contents of said 
written contract, nor of any specific limitation upon the agency of 
said O. A. Moran until after this action had been instituted and she 
was so advised by the answer filed by the defendant therein. 

13. That the territory in which O. A. Moran was authorized to act 
as agent for the defendant included the town of Faison in which the 
plaintiff resided, and said agent was authorized by the defendant to 
accept at the time of taking an application the initial premium for the 
policy applied for and to give a receipt on an official form furnished 
him by the defendant, said form being as set forth in paragraph 6 
hereof. 

14. That the defendant, prior to the institution of this action, tend- 
ered to the plaintiff the sum of $105 representing the amount of the 
first premium that would have been due on said policy and being the 
only amount that the said agent Moran would have had authority to 
collect as premium on the policy applied for by the plaintiff, under 
his agency contract. 

It is further agreed that this cause may be heard before Honorable 
Frank A. Daniels, resident judge of the Fourth Judicial District, 
either in or out of the district.” 

Upon the foregoing statement of facts agreed, judgment was rendered 
as follows: 

“This cause coming on to be heard before Hon. F. A. Daniels, resident 
judge of the Fourth Judicial District, by consent of the parties, and 
upon an agreed statement of facts; and the court finding that agent 
O. A. Moran collected of the plaintiff the sum of $521.00, of which 
$105 was the first premium on the policy applied to said agent for by 
the plaintiff, and the court being of the opinion that the agent could 
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legally collect only the amount of the first premium under the agency 
contract set out in the case agreed: 

Now, therefore, it is ordered and adjudged that the plaintiff recover 
of the defendant the sum of $105, which was tendered to the plaintiff 
by the defendant, and being the amount of the first premium, and 
that the plaintiff pay the costs of this action. 

F. A. Dantrets, Judge, ete. 

This 1 February, 1930.” 

From this judgment, plaintiff appealed to the Supreme Court. 


Clifford & Williams for plaintiff. 
S. Brown Shepherd for defendant. 


Connor, J. At the trial of this action in the Superior Court, it was 
agreed by the parties that O. A. Moran, as the agent of the defendant, 
was duly authorized to solicit applications, to be submitted by him to 
the defendant, for policies of insurance on the lives of the applicants, 
and also for “Retirement Annuity Policies.” It is not contended that 
he had authority to issue policies in the name of the defendant, or to 
bind the defendant by contracts with respect to the same. He was re- 
quired to submit all applications for policies procured by him to the 
defendant at its home office in the city of New York, for acceptance 
or rejection by the duly authorized officers of the defendant. He was, 
therefore, not a general agent of the defendant; he was merely a solicit- 
ing agent, with such powers as are ordinarily incident to such an 
agency. He had no authority to receive money in payment of premiums 
for policies which had been issued by the defendant. He was authorized 
to recelve and remit to the defendant money in payment only of the 
first annual premium on a policy applied for. 

In 32 C. J., at page 1067, it is said: “A soliciting agent is merely a 
special agent, and as a general rule, has authority only to solicit insur- 
ance, submit applications therefor to the company, and perform such 
acts as are incident to that power. He may bind the company by agree- 
ments and representations properly made in connection with the appli- 
cation for the insurance, but ordinarily has no authority to bind it by 
attempted acts or contracts in its behalf, relating, not to the taking of 
the application, but to the subsequent contract of insurance, or to other 
matters not connected with the application and not within the real 
or apparent scope of his authority.” In the instant case, it is agreed 
that the agent of the defendant to whom the plaintiff paid the sum of 
$521.00 as premiums for the policy applied for, had no actual or real 
authority to receive for the defendant any money except for the first 
annual premium. It is agreed that the first annual premium was $105.00. 


64 IN THE SUPREME COURT. [199 





THOMPSON v. ASSURANCE SOCIETY. 








All the money paid by the plaintiff to defendant’s agent in excess of this 
sum, was received by such agent without actual or real authority from 
the defendant. Defendant is, therefore, not liable for such excess, and 
was not bound by any act of its agent with respect thereto, unless its 
agent had apparent authority to receive such sum, and to bind the 
defendant by a contract with respect to said sum. 

When plaintiff was solicited by O. A. Moran for an application to 
the defendant for a policy of insurance, she knew that the said O. A. 
Moran was merely a soliciting agent of the defendant--that 1s, an agent 
with limited authority from his principal. It is well settled as a prin- 
ciple of the law of principal and agent that an agent with limited 
authority cannot bind his principal by an act which 1s beyond the scope, 
actual or apparent, of the authority conferred upon him by his principal. 
In Robinson v. Brotherhood of Locomotive Firemen and Enguneers, 
170 N. C., 545, 87 S. E., 537, it is said: “We see no reason why, in a 
ease of limited or restricted agency, the general doctrine applicable 
should not prevail, to the effect that one who deals with an agent 
of that kind, having notice of restrictions put upon his power, is bound 
by such limitations and may not insist on a contract which he knows is 
in excess of the power conferred.” The principal is not bound by or 
liable for the act of his agent which is beyond the actual, end not within 
the apparent scope of the agent’s authority. It is therefore held that a 
person who deals with an agent whose authority is known by him to 
be limited, must inquire as to the extent of the agent’s authority, if he 
would hold the principal lable for the act of the agent. Swindell v. 
Latham, 145 N. C., 144, 58 S. E., 1010. Where the act of the agent, 
although beyond the actual scope of his authority, is within its apparent 
scope, and the person dealing with the agent acts in good faith, and with 
reasonable prudence, the principal is bound. ‘The apparent authority, 
so far as third persons are concerned, is the real authority, and when 
a third person has ascertained the apparent authority with which the 
principal has clothed the agent, he is under no further obligation to 
inquire into the agent’s actual authority. The authority raust, however, 
have been actually apparent to the third person, who in order to avail 
himself of rights thereunder, must have dealt with the agent in reliance 
thereon, in good faith, and in the exercise of reasonable prudence, in 
which case the principal will be bound by the acts of the agent per- 
formed in the usual and customary mode of doing business, although 
he may have acted in violation of private instructions, for such acts are 
within the apparent scope of his authority. An agent cannot, however, 
enlarge the actual authority by his own acts without sorae measure of 
assent or acquiescence on the part of his principal, whose rights and 
liabilities as to third persons are not affected by any apparent authority 
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which his agent has conferred upon himself simply by his own repre- 
sentations, express or implied. Although these rules are firmly estab- 
lished, their application to particular cases is extremely difficult. The 
liability of the principal is determined in any particular case, however, 
not merely by what was the apparent authority of the agent, but by 
what authority the third person, exercising reasonable care and prudence, 
was justified in believing that the principal had under the circumstances 
conferred upon his agent.” R. R. v. Smitherman, 178 N. C., 595, 101 
S. E., 208. In Graham v. Insurance Co., 176 N. C., 318, 97S. E., 6, 
the plaintiff having failed to show any authority from the company to its 
soliciting agent, to whom she had given her application for the policy 
issued by the company, to bind the company by her act, a judgment 
of nonsuit was affirmed. Brown, J., in his opinion in that case, quotes 
with approval the principle stated by Ruffin, J., in Biggs v. Insurance 
Co., 88 N. C., 141, as follows: “Where one deals with an agent it be- 
hooves him to ascertain correctly the extent of his authority and power 
to contract. Under any other rule, every principal would be at the 
mercy of his agent, however carefully he might lhmit his authority. 
It is true the power and authority of an agent may always be safely 
judged of by the nature of his business, and will be deemed to be at 
least equal to the scope of his duties.” See Foscue v. Insurance C'o., 
196 N. C., 189, 144 S. E., 689. 

In the instant case, at the time she signed the application for a 
policy of insurance, upon the solicitation of defendant’s agent, and paid 
to said agent the sum of $521.00, upon his representation that he had 
authority to receive the said sum, and to bind the defendant to return 
the same if the policy was not issued, plaintiff knew that the annual 
premium for said policy was $105.00, and that the sum paid by her 
to the said agent was in excess of the said sum; the official receipt for 
the sum paid by her to said agent recites that said sum of $521.00 was 
“the first annual premium on the proposed Retirement Annuity policy” 
on her life, and that said receipt should not be detached “unless the 
first premium is collected.” Plaintiff was thus put on notice that the 
agent had authority to receive only the first annual premium, which 
she knew was $105.00. Had she exercised reasonable prudence and due 
care she would have ascertained that the agent had no authority to 
receive money from an applicant for a policy of insurance to be issued 
by the defendant in excess of the first annual premium. Upon the facts 
agreed in the instant case, the act of the agent was not only beyond 
the scope of his actual authority; it was not within its apparent scope. 
We are therefore of opinion that there was no error in the judgment 
that plaintiff recover of the defendant only the sum of $105.00, the sum 
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which the agent had authority to receive from her at the time she 
delivered to him her application. 

While the instant case is differentiated in some respects, upon the 
facts, from Lauze v. New York Life Ins. Co. (N. H.), 68 Atl, 31, cited 
and relied upon by defendant, the judgment herein is in accord with the 
principles on which that case was decided. In that case, it was held 
that the apparent scope of the authority conferred by the company on 
the agent did not extend beyond soliciting, negotiating end delivering 
the contract. It was held that the agent had no authority, actual or 
apparent, to receive from the insured money in payment of a premium 
which became due after the issuance of the policy, notwithstanding the 
provisions of a statute in force in New Hampshire, identical with C. S., 
6304. The statute by its terms apples only to the agent who negotiates 
the contract, and is limited in its application to the first or initial 
premium. In the absence of express authority from the company, the 
agent who solicited the application has no power to bind the company 
by the receipt of money in payment of premiums which become due 
after the issuance of the policy. Such agent has power, under the 
statute to receive only the first premium which brings the policy into 
force, when the application is accepted by the duly authorized officers 
of the company. 

It is said that this is a hard case. So it is. The pleintiff cannot, 
we think upon the facts agreed, invoke the equitable principle that 
where one of two persons must suffer loss by the fraud or misconduct 
of a third person, he who first reposes the confidence, or by his negligent 
conduct made it possible for the loss to occur, must bear the loss. In 
proper cases, this principle is often applied by the courts, but we find 
nothing in the facts agreed in this ease, which calls for its application. 

We have not overlooked the fact in this case that plaintiff made the 
payment to defendant’s agent partly in money and partly in Liberty 
Bonds. It is well settled that an agent for an insuraace company, 
authorized to receive money in its behalf in payment of premiums, has 
no authority to receive anything except money, and that the company 
is not bound by a payment made otherwise than in money. This 
principle has no application in the instant case, however, as the judg- 
ment 1s that plaintiff recover of defendant a sum less than the money 
received by the agent. Plaintiff was denied recovery of any sum on 
account of the Liberty Bonds. 

We find no error in the judgment. It is 

Affirmed. 


CLarxson, J., dissenting: This is not an action between a principal 
and agent where the scope of the agent’s authority is the authority actu- 
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ally conferred upon him by the principal, but this is an action by a third 
party and a different principle is applicable. Confusion has arisen in 
the decisions on the subject when the distinction is not kept in mind. 

The principles applicable to the facts in this action are set forth in 
R. R. v. Smitherman, 178 N. C., at p. 598-9, as follows: “While as 
between the principal and agent the scope of the latter’s authority 1s 
that authority which is actually conferred upon him by his principal, 
which may be limited by secret instructions and restrictions, such in- 
structions and restrictions do not affect third persons ignorant thereof, 
and as between the princtpal and thard persons the mutual] rights and 
liabilities are governed by the apparent scope of the agent’s authority, 
which is that authority which the principal has held the agent out as 
possessing, or which he has permitted the agent to represent that he 
possesses, and which the principal is estopped to deny. The apparent 
authority, so far as third persons are concerned, is the real authority, and 
when a third person has ascertained the apparent authority with which 
the principal has clothed the agent, he is under no further obligation to 
inquire into the agent’s actual authority. The.authority must, however, 
have been actually apparent to the third person, who, in order to avail 
himself of rights thereunder, must have dealt with the agent im reliance 
thereon, in good faith, and in the exercise of reasonable prudence, in 
which case the principal will be bound by the acts of the agent performed 
in the usual and customary mode of doing such business, although he 
may have acted in violation of private instruction, for such acts are 
within the apparent scope of has authority.” (Italics mine.) Bank v. 
Hay, 143 N. C., 326; Trollinger v. Fleer, 157 N. C., 81; Powell v. Lum- 
ber Co., 168 N. C., 682; Furniture Co. v. Bussell, 171 N. C., 474; Card- 
well v. Garrison, 179 N. C., 476; Bobbitt Co. v. Land Co., 191 N. C.,, 
323; Sears, Roebuck & Co. v. Banking Co., 191 N. C., 500; Bank v. 
Sklut, 198 N. C., 589. 

Page, in his valuable work on Contracts, Vol. 3, 2d ed., part sec. 1760, 
at p. 3018, states the matter thus: “Outside of the class of public agents 
the actual authority conferred by a principal upon his agent ws practi- 
cally maccessible to the public at large. Accordingly, persons who do 
not know what the agent’s authority really ts, are justified in dealing 
with him upon the assumption that he has the authority which the prin- 
cipal indicates by his conduct that the agent possesses. Thus dealing 
with the agent, such persons may hold the principal on contracts outside 
the real authority of the agent but inside his apparent authority.” 
(Italics mine. ) 

C. S., 6804, is as follows: “An insurance agent or broker who acts 
for a person other than himself in negotiating a contract of insurance is, 
for the purpose of receiving the premium therefor, the company’s agent, 
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whatever conditions or stipulations may be contained in the policy or 
contract. Such agent or broker knowingly procuring by fraudulent 
representations payment, or the obligation for the payment, of a 
premium of insurance, shall be punished by a fine of not less than one 
hundred nor more than five hundred dollars, or be imprisoned for not 
more than one year.” This salutary statute says premium, it does not 
limit it to the first premium as defendant contends the secret contract 
with its agent does. 

The findings of fact by the court below, agreed upon by the parties, 
are to the effect: That one O. A. Moran was the duly authorized agent 
of defendant on 8 March, 1928, and for some years prior and some time 
thereafter, and his territory as such agent included the town of Golds- 
boro, Mount Olive and other towns. Among the duties conferred by the 
defendant upon its said agent was to represent to the proposed appli- 
cants the kind of policies issued by the defendant company, the expense 
of such policies to the proposed applicants and the benefits to be derived 
by the assured with respect to each class of policies issued by the de- 
fendant society. That on 8 March, 1928, the said O. A. Moran, as agent 
of the defendant society solicited the plaintiff, who lived in the agent’s 
territory, to accept a policy of the defendant known as retirement an- 
nuity policy, explaining to her the price and benefits to be derived from 
said policy, and procured an application from said plaintiff in writing 
for such policy and collected from the plaintiff simultaneously with the 
signing of said application, as premium on the policy to be issued, the 
sum of $121 in cash and four Liberty Bonds of $100 each, all of the 
value of $521. That said application was never turned in to the de- 
fendant and the said defendant knew nothing of the transaction until 
informed by letter from the plaintiff dated 7 March, 1929. 

The defendant company, the principal and Moran his agent, had a 
secret agreement, as above set forth, unknown to plaintiff, that the agent 
“js not under any circumstances authorized to receipt for deferred or 
renewal premiums.” At the time he had this secret agreement with 
defendant he had been for years an agent for defendant selling insur- 
ance in Goldsboro, Mt. Olive and other towns. He had authority to 
represent to the applicant for insurance the kind of policies issued, the 
expense of such policies, the benefit to be derived by the assured with 
respect to each class of policies issued by defendant company. He had 
an official receipt, the one in the present case, No. A 233429 furnished 
him by the defendant company. On this receipt, furnished him by the 
company, he receipted her for $521. 

Under all this indicia of apparent authority he, as agent of defendant 
company for long years in that locality, solicited the plair.tiff to accept 
a policy known as a retirement-annuity policy and collected at the time 
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as premium on the policy to be issued the sum of $121 in cash and four 
Liberty Bonds of $100 each, all of the value of $521. The other repre- 
sentations made to plaintiff to obtain this money I need not repeat—they 
are set forth above. At the time he collected this $521, defendant had 
this secret agreement with vs agent, unknown to plaintiff, that its agent 
had authority only to collect the amount of the first premium, $105. 
These representations were made at the time to procure the contract, 
and it is unthinkable that defendant, having given his agent all the ap- 
parent authority can now claim it is not liable for its agent’s represen- 
tations by setting up a secret agreement. This Court may rely on an 
opinion of the New Hampshire Court, but, speaking for myself, such 
law is foreign to all sense of justice. With all the indicia of authority 
to obtain plaintiff’s money, which she paid in good faith, and now de- 
fendant refuses to return it on a secret agreement unknown to plaentiff 
is putting a premium on secret dealings, which is abhorred in business 
methods and frowned on by law. 

It is well settled in this jurisdiction: “Where one of two persons must 
suffer loss by the fraud or misconduct of a third person, he who first 
reposes the confidence, or by his negligent conduct made it possible for 
the loss to occur, must bear the loss.” FR. R. v. Kitchen, 91 N. C., at p. 
44; Bank v. Liles, 197 N.C., at p. 418. 

The defendant held this agent out for years with all the authority to 
solicit certain kinds of insurance for it, with the official receipt on forms 
furnished by the defendant, with official numbers on them. The receipt 
given shows no secret agreement between defendant and its agent. The 
agent made enticing and alluring representations of what his company 
was giving her; she relied on this agent’s apparent authority, in good 
faith, and defendant’s agent obtained from her five premiums on the 
policy that he had a right to solicit, amounting to $521. Now the de- 
fendant company contends that it had with its agent a secret agreement, 
unknown to plaintiff, and refuses to either give her the insurance pur- 
chased or return the $521. Such conduct on the part of defendant 
should not be upheld by this Court. It puts the general public at the 
mercy of agents sent out to solicit insurance with all the paraphernalia 
of authority, but limited by a secret agreement, unknown to the unsus- 
pecting public. The facts in this case disclose that plaintiff has been 
cheated and defrauded by an agent of the defendant company, for years 
in its service, who had the power to solicit insurance with all the indicia 
of authority. The agent representing he had authority to take plaintiff’s 
hard earned money, part in Liberty Bonds, saved no doubt by her for 
a “rainy day,” converting from the agent’s representations the Liberty 
Bonds into a better insurance investment. The agent has gotten plain- 
tiff’s money from her by his apparent authority, and a secret agree- 
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ment between the principal and agent should not be allowed to defeat 
this recovery. Such secret conduct in a case of this kind should not be 
tolerated by this Court, whatever the New Hampshire Court may hold. 
That decision is only persuasive, if that, in this Court. Such secret 
agreement between the principal and agent cannot prevail against the 
apparent authority of the agent which was relied on by plaintiff in good 
faith. The main opinion, to my mind, is contrary to the weight of 
authority in the nation and settled law in this jurisdiction. I can see no 
reason why defendant, an insurance company, 1s not bound by the set- 
tled law in cases of this kind that apply to others. It is a matter of com- 
mon knowledge that companies like defendant require bonds from their 
agents, to protect them, when the agents are sent out to solicit insurance 
from the general public. 

In Bank v. Winder, 198 N. C., p. 18, the matter has recently been 
thoroughly discussed in reference to ownership of personal property, and 
by analogy is controlling. It is there said, p. 21, citing a wealth of au- 
thorities: “But an estoppel will arise against the real owner when he 
clothes the person assuming to dispose of the property with the apparent 
title to it, and the person setting up the estoppel, relying upon the fact, 
parts with something of value or extends credit on the faith of such ap- 
parent ownership. 10 R. C. L., 777, sec. 91. The controlling principle 
is this: Where the owner of personal property clothes another with the 
indicia of title, or allows him to appear as the owner, or as having the 
power of disposition, an innocent third party dealing with the apparent 
owner will be protected.” 

In Couch Cyc. of Ins. Law, Vol. 2 (1929), p. 1479-80, and part of 
section 517, is in full aceord with the decisions of this and other courts 
on the subject. We find: “It is within the power of an insurance com- 
pany, as between itself and its agent, to define and limit she powers of 
the latter, but 1t is equally well settled that the rights of innocent third 
parties dealing with an agent, within the apparent scope of his authority, 
cannot be affected by private instructions to such agent, of which they 
have no notice or knowledge, or by secret limitations upon his authority. 
In fact, it is clear that insurance companies are responsible for the acts 
of their agents within the general scope of their business intrusted to 
their care, and that no limitations of their authority will se binding on 
parties with whom they deal, which are not brought to the knowledge of 
those parties, especially where such persons rely in good faith upon his 
apparent authority. Undoubtedly, if an officer of an insurance company 
assumes to possess certain powers, and the nature of his employment 
justifies the assumption of authority, and the party dealing with him has 
no notice of want of the claimed authority, and there is nothing to war- 
rant an inference to the contrary, the company is bound, even though 
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he had no such power as claimed. And it would seem to be especially 
true, as it has been held, that limitations upon the powers of, or secret 
instructions to, a general agent, do not bind third persons dealing with 
him without notice thereof; also, that it is no defense that the general 
agent departed from private instructions when acting within the general 
scope of his authority, unless such instructions be made public, or the 
insured has notice, or unless the party dealing with the agent is, by 
reason of the attendant circumstances, or something in the nature of the 
business, or by custom, or by a course of dealing, or otherwise, put upon 
inquiry as to the exact limits of the agent’s authority. . . . (p. 
1482). With respect to private restrictions as affecting the powers or 
authority, express or implied, of subagents, it is held, in application of 
the principle, that neither corporations nor individuals can escape their 
honest liabilities by secret understandings between principals and 
agents; that if a person is employed as agent of a life insurance com- 
pany, but, by a secret contract between him and the company’s general 
agent, he is to be simply a subagent, and he is held out as agent of the 
company, with the power to collect and pay over premiums to its general 
agent, the company must answer for collections made by him, but not 
turned over to it,” ete. 

There is nothing to indicate in the findings of fact that plaintiff knew 
or in the exercise of due care might have known that defendant’s agent 
did not have authority to receipt for her $521. 

In fact, the twelfth finding shows to the contrary: “That the plaintiff 
had no knowledge of the contents of said written contract, nor of any 
specific limitation upon the agency of said O. A. Moran until after this 
answer filed by the defendant therein.” 

This finding is inadvertently overlooked in the main opinion. The 
agent of defendant took $121 in cash and four Liberty Bonds, the 
equivalent about which no question is raised, and gave the receipt for 
$521 cash, and in the receipt called it “the first annual premium on pro- 
posed retirement annuity,” etc. Defendant’s agent deceived plaintiff, 
and by the receipt called it the first annual premium, and should be the 
loser. How did plaintiff know that defendant’s agent only had the right 
to take money—he took the equivalent as money and receipted her for 
$521. Then again, the receipt says “This receipt must not be detached 
unless first premium is collected”—that is exactly what was done, the 
first premium and more was collected. 

J am authorized to say that the Chief Justice concurs in this dissent. 
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T. W. MEWBORN Et At. v. CITY OF KINSTON eT AL. 
(Filed 2 July, 1930.) 


1. Municipal Corporations K c—-Where clerk erroneously places sum in 
sinking fund, city may correct the error and otherwise apply it. 


While sinking funds provided for the retirement of municipal bonds may 
not be diverted from that purpose to other municipal requirements by a 
city, Constitution, Art. II, see. 380, C. S., 2969(s), a stm erroneously 
placed on the books of the city in a sinking fund by a clerk without au- 
thorization, which sum was actually derived from profits from the 
municipal electric plant, does not fall within the constitutional or statu- 
tory inhibitions, and the city may by ordinance correct the error of the 
clerk and use the funds for other lawful municipal purposes. 


2. Municipal Corporations B d—In this case held: submission to voters 
of question of enlarging city electric plant was not necessary. 


Where a city has acquired for municipal purposes an electric power and 
light plant after submitting the question to its voters according to the 
provisions of its charter, the corresponding authority is implied, nothing 
else appearing, to maintain the plant in such a reasonable manner as 
might be necessary to guarantee at all times efficiency of service and the 
protection of the citizens and property of the community, and the ques- 
tion of an enlargement of the plant to meet these requirements to be paid 
for out of the profits of the plant, is not necessary to be likewise sub- 
mitted to the voters of the city, the provision of the charter requiring the 
submission to the voters referring only to the initial acquisition of the 
plant. As to whether the charter could limit the vote to the “qualified 
taxpaying voters,” quere? 


3. Same—In this case supply of current to outside consumers did not 
affect question of necessity of enlarging city power plant. 


Where a city sells current to consumers outside the city and the 
amount of current so distributed is so small that it does not affect the 
necessity of enlarging the city power plant in order to furnish efficient 
service to its own citizens, the question of the city’s power to sell the 
current to outside consumers has no determinative bearing on the ques- 
tion of the city’s authority to enlarge the power plant. 


4. Appeal and Error J a-—~-Supreme Court may review facts in injunc- 
tive proceedings but burden is on appellant to show error. 


The Supreme Court on appeal in injunctive proceedings inay review the 
evidence upon which the judge of the Superior Court found the facts upon 
which judgment was entered, but the burden is on the appellant to rebut 
the correctness of the facts so found by showing error upon assignments 
thereof. 


Civin action, before Midyette, J., at Chambers. From Lrnorr. 

The plaintiff instituted an action in behalf of himself end other tax- 
payers of the city of Kinston against the city of Kinston, the mayor, 
chairman of water and light committee, the city clerk, and the superin- 
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tendent of the water and light department of said city, alleging that the 
said municipality owns and operates its electric light plant and water 
supply system and is about to expend more than $100,000 for installa- 
tion of an additional unit for said plant for the purpose of supplying 
electric current to customers outside the city. It is further alleged that 
the present plant is adequate for supplying the needs of the inhabitants 
within the city. It was further alleged that the officers of the city had 
unlawfully diverted from the sinking fund created for the purpose of 
paying the interest and principal of bonds heretofore issued the sum 
of $80,000 for the purpose of using the same in constructing an addi- 
tional unit to the light and power plant. 

The defendant filed an answer alleging that the present electric and 
power plant of the municipality was inadequate to meet the needs of the 
inhabitants of the city and that enlargement of same. was necessary for 
the protection of life and property of the citizens of said city, and that 
while a small amount of electricity was furnished to outlying communi- 
ties that the amount so furnished was negligible so that if such service 
should be discontinued the hazard of inadequate equipment would still 
constitute a menace to the inhabitants of the city. It was further alleged 
in the answer that the said sum of $80,000 was never a part of the 
sinking fund of the city, but was placed therein by the city clerk 
improperly for the convenience of bookkeeping. 

A preliminary injunction was issued and the cause was heard on 27 
February, 1930. 

The judgment contains all facts essential to the determination of the 
questions of law involved and said judgment is as follows: 

“The above entitled civil action coming on to be heard on this 27 
February, 1930, the return day named in the temporary restraining 
order, both plaintiffs and defendants being represented, and the court 
having heard all evidence offered and argument of counsel, from said 
evidence the court finds the following facts, to wit: 

1. That the plaintiff is a resident and taxpayer of the defendant, 
city of Kinston. 

2. The defendant, city of Kinston, is a municipal corporation, in the 
county of Lenoir; and the other defendants are officers of the city as 
indicated by their titles and as shown in the complaint. 

3. The defendant, city of Kinston, owns and operates its electric light 
and power plant; the electric generating equipment consisting of one 
1500 K. W. turbo-generator and two 300 K. W. generator and engines. 

4. The city of Kinston at various times and under various acts of the 
General Assembly, both private and public, has issued various bonds 
maturing at different dates. The affidavit of W. B. Coleman herein 
filed contains a true and correct schedule of the bonded indebtedness of 
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the city of Kinston as of 31 May, 1929, and the statutes under which 
the said bonds are issued. As explained in said affidavit, some of the 
bonds have been paid off and discharged since 31 May, 1929, the date 
upon which the said schedule was made up, being all the bonds matur- 
ing since that date. 

5. On 1 June, 1928, there was in the hands of the treasurer of the 
city of Kinston the sum of $52,993.52, being the proceeds collected from 
taxes levied to create a sinking fund for the retirement of bonds; on 
1 June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $5,031.29, being taxes collected and special assess- 
ments paid pursuant to chapter 202 of the Private Acts of 1913; on 
1 June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $4,021.28, being taxes collected and special assess- 
ments paid pursuant to chapter 56 of the Public Laws of 1915; on 1 
June, 1928, there was in the hands of the treasurer of the city of 
Kinston the sum of $5,595.78, being taxes collected and special assess- 
ments pald pursuant to chapter 56, Public Laws of 1915, and carried in 
account number 2. The said sums, aggregating $67,641.87, were col- 
lected from taxes and special assessments for sinking fund purposes to 
retire the bonded indebtedness of the city of Kinston. 

6. On 1 June, 1928, there was in the hands of the treasurer of the 
city of Kinston the sum of $126,699.03, profits accumulated from the 
operation of the electric hght and water system of the city of Kinston. 

7. The board of aldermen of the city of Kinston held a regular meet- 
ing on 2 July, 1928. Among other business attended to was business 
relating to the sinking fund and the following appears from the minutes 
thereof : 

“City clerk reports the financial condition showing a sinking fund in 
excess of water and light sinking fund, also recommends that the city 
take certificate of deposit in the amount of $120,000, equally divided 
among the three banks of the city. It was moved and duly seconded 
that the recommendations be accepted and so ordered.” The amount 
referred to as being “in excess of $194,000” is made up of the amounts 
herein found to be on hand 1 June, 1928, aggregating $194,340.90. 

Acting under the instructions of the board of aldermen, the clerk of 
the city of Kinston set up upon his books a sinking fund account. War- 
rants were issued against the amount for $120,000, which warrants 
were turned over to the various banks of the city of Kinston and certifi- 
cates of deposit taken therefor. The city of Kinston now holds certifi- 
cates of deposit representing this amount, which certificates have been 
issued in renewal of the original certificates. The balance of the said 
sinking fund account was carried as a cash balance so as to have a 
fund upon which checks could be issued for the paymert of maturing 
bonds. 
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9. Since 1 June, 1928, the city of Kinston has collected on account of 
taxes levied for a sinking fund and special assessments various amounts, 
and since said date all maturing bonds have been taken care of and 
paid off either from the money on hand in the sinking fund or from 
collections made for that purpose, there being now in the hands of the 
treasurer of the city of Kinston certificates of deposit for $160,000 and 
cash on hand, on general deposit, of $22,541.37 for sinking fund account. 

10. In addition to the $160,000 represented by certificates of de 
posit and the cash balance of $22,541.37, there is also due the sinking 
fund for past due paving assessments $14,108.30, and taxes levied for 
sinking fund purposes, but uncollected, $14,581.88, making the total 
sinking fund of $211,231.55. That in addition to this amount, there is 
also in hand $7,732.61 collected pursuant to chapter 202 of the Private 
Laws of 1913; $4,827.54 collected pursuant to chapter 56 of the Public 
Laws of 1915, and $3,412.02 collected pursuant to chapter 56 of the 
Public Laws of 1915, being account number 2, on account of special 
assessments, to retire outstanding serial bonds. 

11. There is in the hands of the treasurer of the city of Kinston, 
represented by certificates of deposit or cash on account current, and 
set aside for sinking fund purposes and uncollected paving assessments 
and uncollected taxes for sinking funds, more than sufficient money with 
which to pay all bonds of the city of Kinston maturing prior to and 
including 1 January, 1935, other than certain serial bonds, the payment 
of which is required to be provided by taxes levied for that purpose and 
special assessments. 

12. The facts in regard to the bonded indebtedness of the city of 
Kinston, the sinking fund account, how derived and when set apart, are 
set out in the affidavit of W. B. Coleman herein filed and these findings 
of fact. The said affidavit of W. B. Coleman is found to be true and 
correct. 

13. That the charter of the city of Kinston contains, among others, 
the following provisions: 

“See. 15. Ownership and regulation of public utilities. The right is 
hereby granted to the city of Kinston to own or to acquire by purchase 
its public utilities, such as gas, waterworks, electric lights and under- 
ground, surface and elevated street railways, subways or underground 
conduit system for electric light, power and other wires used for the 
purpose of transmitting any electric service: Provided, that no purchase 
or expenditures shall be made under this section unless the same shall 
first have been submitted to the vote of the qualified taxpaying voters 
at an election to be held exclusively for that purpose, and the right is 
hereby granted to the city of Kinston to regulate all public utilities in 
said city and to require an efficiency for public service, and to require 
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all persons or corporations to discharge the duties and undertakings 
for the purpose of which the respective franchises were made.” 

14. That the charter of the city of Kinston contains, among others, 
the following provision: ‘‘(3) All contracts of whatever character per- 
taining to public improvements or the maintenance of public property 
of the city of Kinston involving an outlay of as much as $2,000 shall be 
based upon specifications to be prepared and submitted to and approved 
by the mayor and city council, and after approval, advertisement of 
proposed work or improvement embraced in said proposed contract shall 
be made inviting competitive bids for the work proposed to be done, 
which advertisement shall be published once a week for four weeks in a 
newspaper published in the city of Kinston.” 

15. That the charter of the city of Kinston contains, among others, 
the following provision: “(23) In making up the budget allowance for 
any current year the city council shall first make provisions for the 
payment of the interest, the creation, setting aside and preservation of 
the legal sinking fund upon any or all of the outstanding indebtedness 
of the city, and, ete.” 

16. That the charter of the city of Kinston contains, among others, 
the following provision: “(Sec. 26). Taxation. The city council shall 
have the power, and it is hereby authorized, to levy annually for general 
purposes, and for the purpose of paying the interest and providing 
the sinking fund on the outstanding bonded indebtedness of the city of 
Kinston and for paying interest and making provisions for the sinking 
fund on such future bond issues as may be authorized an ad valorem 
tax on real or personal property within the corporate limits of the said 
city as defined in section 2 of this act, and on all personal property 
owned by residents of said city, including money on hand, solvent 
credits, and upon all franchises granted by the city to individuals or 
corporations and upon all other subjects taxed by the General Assembly 
a tax of not exceeding one dollar on every one hundred dollars appraised 
valuation of said property.” 

17. The board of aldermen of the city of Kinston has never taken any 
official action setting aside the sum of $80,000 represented by two 
certificates of deposit introduced in evidence, to the sinking fund ac- 
count. The said sum of $80,000 was derived from profits of the electric 
light and water works system, which profits are additiona. to the profits 
represented by certificates of deposit for $120,000, which amount was 
set aside by the board of aldermen on 2 July, 1928. Such book entries 
as were made which indicate that the said sum of $80,000 was a part 
of the sinking fund were made by W. B. Coleman as clerk for his own 
convenience in bookkeeping and were never authorized or ratified by the 
board of aldermen. 
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18. On 4 November, 1929, the attention of the board of aldermen 
was called to this account, whereupon the resolution set out in the third 
paragraph of the fourth further defense was duly adopted and spread 
upon the minutes, which resolution is as follows, to wit: 

“Resolution to direct the city clerk of the city of Kinston to transfer 
and separate from the sinking funds account of the city of Kinston the 
sum of $80,000, derived from operation of the water and lght plants 
and improperly entered by the city clerk to the credit of the sinking 
fund account to another and proper account. 

Whereas, it appears to the city council of the city of Kinston that 
the clerk is carrying in his general ledger an account under the heading 
of ‘Certificate of deposit for retirement of water and light bonds,’ which 
account is intended to cover and does cover the sinking funds required 
by law to be held by the city of Kinston for the retirement of water 
and light bonds, paving assessments and sewerage bonds, and for graded 
school bonds; and, 

Whereas, it further appears to the city council that the amounts of 
sinking funds which should now be on hand and held by the city of 
Kinston, as required by law, are as follows: 

For water and light bonds, $120,000; for paving assessments and 
sewerage and graded school bonds, $40,000, and that the said amounts 
of $120,000 and $40,000 are on hand and held in the form of bank 
certificates of deposit, and that the said amounts constitute all the sink- 
ing funds required by law and by the provisions of any bonds or other 
engagements of the city of Kinston, and, 

Whereas, it appears to the city council that the city clerk of his own 
motion, and without any direction from the city council or any other 
official of the city of Kinston, has also entered in said account the 
additional amount of $80,000, evidenced by bank certificates of deposit, 
which represent surplus from the operation of the water and light plants, 
which said amount constitutes no part of the sinking funds required by 
law, or by the provisions of any bonds or other engagements of the city 
of Kinston, and, 

Whereas, said fund of $80,000 should be transferred and separated 
from said sinking funds of $120,000 and $40,000 respectively, as above. 
set forth, 

Now, therefore, be it, and it is hereby resolved by the city council of 
the city of Kinston that the city clerk be, and he is hereby directed to 
transfer the said amount of $80,000 of surplus so derived from the 
operation of water and hght plants of the city, and which constitute no 
part of the sinking funds of the city, to a new account to be set up by 
the said city clerk in his general ledger under the heading of ‘surplus 
fund from operation of water and light plants,’ or some such similar 
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heading as may be proper, to be held in such account for disbursement 
when and as may be directed by the city council and according to law.” 

19. That the proposed enlargement of its plant will cost approximately 
$125,000. 

20. The resolution of 4 November, 1929, is the only official act which 
the board of aldermen of the city of Kinston has ever taken with refer- 
ence to the $80,000 in controversy. 

That there will acerue and be available for use from the operation 
of the electric light plant before 1 July, 1930, an amount sufficient, 
when added to the $80,000 already provided, to make more than the 
total of $125,000 needed for the proposed enlargement of the electric 
light plant. 

21. The city of Kinston has promptly met all interest due on its 
bonded indebtedness and all bonds issued by it as they respectively fell 
due, either by the payment or refunding thereof, and there are now 
no bonds of the said city past due and unpaid, and no past due and 
unpaid interest coupons. 

22. That the city had in hand, all told, money including certificates of 
deposit as of 31 January, 1930, date of last trial balance, $297,472.53. 

23. That the amount of the bonded indebtedness of th2 city of Kins- 
ton as of 31 May, 1929, was $784,000, on which there has been paid 
since said date and prior to the institution of this action, the sum of 
$20,000, leaving the total bonded indebtedness of the said city as of the 
date of the institution of this action, $764,000. 

24. That the question of the purchase and installation of said new 
electrical unit and equipment, for the enlargement and improvement 
of its plant, and the question of the expenditure to be made therefor, 
has not been submitted to the vote of the qualified voters at an election 
to be held exclusively for that purpose; nor does the defendant city pro- 
pose to submit the question of purchase and installation of the same to 
the voters of the defendant city; nor has any referendum been requested 
or In any way asked. 

25. For some years past, the city of Kinston has been furnishing and 
selling electric current to the residents of the suburbs, much beyond 
the corporate limits and has furnished street lighting in said suburbs. 
The city has furnished the wiring to the various residents and street 
hghts, and charges and receives from such suburban residents the same 
rate as 1s paid by the resident of the city. 

26. The city of Kinston has entered into contracts with and supplies 
the town of Snow Hill, in Greene County, the town of Cirifton, in Pitt 
County, and the town of Pink Hull, in Lenoir County, by which, in 
general, the lines owned by the said towns or by other parties are 
carried to the plant of the city of Kinston, and connected with the 


N.C. SPRING TERM, 1930. 79 





MEWBORN Vv, KINSTON. 





switchboard and electric current is sold to the said towns and measured 
by meters at the switchboards. These towns or other persons in turn 
retail the current to the consumers and pay the city of Kinston at 
contract prices. 

27. Under contract, the city of Kinston also furnishes electric current 
to the Kennedy Farm, owned by the Baptist Orphanage, and also to 
certain school buildings owned by the county of Lenoir. 

28. The amount of electricity furnished to the suburban inhabitants, 
the towns above mentioned, the orphanage and the county, is incon- 
siderable compared to the amount consumed by the residents of the city 
of Kinston. The peak load of the plant is 1,625 kilowatts; the peak 
load or maximum amount furnished to outside consumers is 245 kuilo- 
watts, 

If all the electricity furnished to persons outside the corporate limits 
of the city of Kinston was discontinued, whatever necessity has arisen 
for the enlargement of the plant would still exist. The furnishing of 
electricity outside the corporate limits of the city of Kinston has not 
and does not affect the necessity which may have arisen for the enlarge- 
ment of the plant. 

29. That the maximum supply of power to all the combined territory 
outside the corporate limits of the city of Kinston which is furnished 
by the city, is approximately 245 kilowatts, omitting power supply to 
a gin on one of the lines for a short season during the year. 

30. That to discontinue the outside supply mentioned above would 
not remedy the existing objection and danger as herein set forth in 
this cause in the affidavits filed for the reason that the maximum load 
then remaining within the corporate limits would be approximately 1,380 
kilowatts, which is more than double the maximum capacity of the city’s 
plant with the 1,500 kilowatts generator or unit out of commission. 

31, That on 26 February, 1930, the board of aldermen duly adopted 
a resolution reading as follows: 

“A resolution relating to and providing for the enlargement of the 
electric light system and plant of the city of Kinston. 

Whereas, in the judgment of the council of the city of Kinston the 
electric light system and plant of the city 1s inadequate and insufficient 
for the present needs of the city and its inhabitants, and does not in its 
present capacity and condition afford reasonable protection and safety 
to the life and property of the inhabitants of said city; and, 

Whereas, the council of said city has heretofore given due considera- 
tion to the enlargement of said system and plant, and has taken steps 
to enlarge the same, and now desires to proceed with all reasonable 
expedition with the construction of such necessary and proper enlarge- 
ment 5 
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Now, therefore, be it and it is hereby ordained and resolved by the 
city council of the city of Kinston, that all steps taken and arrangements 
made heretofore by the city council and by the officers and agents of 
said city under the direction of its council be and the same are hereby 
approved. 

Be it and it is hereby further ordained and resolved that the present 
electric light system and plant of the city of Kinston is in the judgment 
of the council inadequate and insufficient and does not provide reason- 
able safety and protection to the life and property of the inhabitants of 
said city. 

Be it and it is hereby ordained and resolved that the officials and 
agents of said city proceed with arrangements and plans “or the enlarge- 
ment of said system and plant to such standard size and proportion as 
in their judgment and in the judgment of the city council may be 
proper, and that the expense and cost of the same be paid from any 
funds which may have heretofore accrued or which may hereafter 
accrue from the operation of the said electric light system and plant, and 
from the water system and plant of said city, and also which may have 
accrued or may hereafter accrue from any other sources available under 
the law for such purpose; and that all arrangements and plans for 
such construction proceed as may be permitted under the law.” 

32. The court further finds that the facts set out im the afhdavits 
of W. B. Coleman, F. G. Godfrey, R. J. Grantham, Martin Swartz, 
W. J. McAdams and John E. Meyher filed in this cause are true. 

From the foregoing facts, the court arrives at the following conelu- 
sions of law: 

1. That the sum of $80,000 in controversy is not and never has been 
a part of the sinking fund of the city of Kinston. 

2. That the restraining order heretofore issued herein be and the 
same 1s hereby dissolved. 

From the foregoing findings of fact and conclusions of law, it is 
ordered that the restraining order heretofore issued be and it is hereby 
dissolved. 

Signed this 22 March, 1930, both plaintiffs and defendants consenting 
that this judgment might be signed at the convenience of the presiding 
judge, wherever he might be.” 

From the foregoing judgment the plaintiff appealed. 


Rouse & Rouse for plainteff. 
H. G. Connor, Jr., Sutton & Greene and Dawson & Jones for 
defendant. 
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Broepen, J. The record presents the following questions of law: 

1. Can a municipal corporation owning an electric light and power 
system enlarge the same and expend therefor funds derived from the 
operation thereof ? 

2. Can a municipal corporation use any part of a sinking fund created 
by law for the enlargement, maintenance or extension of a municipally 
owned light and power or water plant? 

3. Can a municipal corporation furnish light and power to customers 
outside the city limits? 

C. S., 2787, subsections 3 and 5, empower all municipal corporations 
“to purchase, conduct, own, lease and acquire public utilities,” and “to 
create, provide for, construct, regulate, and maintain all things in the 
nature of public works,” etc. Furthermore, section 15 of the charter of 
the city of Kinston expressly authorizes the municipality to purchase 
an electric light plant and “to regulate all public utilities in said city 
and to require an efficiency for public service.” The power to purchase 
said utility was contingent upon submitting the question to the “quali- 
fied taxpaying voters at an election to be held exclusively for that pur- 
pose.” The city acquired the plant by the method prescribed by law. 
It is contended, however, that said section of the city charter forbade 
an expenditure for the enlargement of a plant so acquired unless the 
question of enlargement was also submitted to a vote of the “qualified 
taxpaying voters,” etc. In the first place, it is to be doubted whether the 
provision submitting the question to “qualified taxpaying voters” is a 
valid provision. Certainly it would seem to be an innovation to exclude 
from participation in public elections all those who are not taxpayers 
although they might be otherwise qualified to vote. However this may 
be, the proviso in the charter requiring the question to be submitted 
to popular vote, as we interpret it, refers to the initial acquisition of 
the property. Ordinarily the power to acquire property, nothing else 
appearing, would imply a corresponding power to maintain the property 
in such a reasonable manner as might be necessary to guarantee at all 
times efficiency of service and the protection of the citizens of the 
community. 

In the case at bar it appears from the record that the board of 
aldermen found as a fact that the plant in its present condition was 
inadequate and insufficient for the present needs of the city and its 
inhabitants. 

The trial judge also finds that the facts stated in certain specified 
affidavits are true. These affidavits are to the effect that the present 
plant must be enlarged in order to meet the reasonable needs of the 
city and to protect the property rights of the inhabitants thereof. 
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Under these circumstances we are of the opinion that the city has the 
power to enlarge the plant without submitting the question of enlarge- 
ment to popular vote. The case of Robinson v. Goldsboro, 135 N. C., 
382, 47 S. E., 462, is not at variance with this conclusion. In that case 
authority was given the board of aldermen to “issue bonds from time 
to time” not to exceed, however, $200,000. A portion of the total was 
issued and thereafter the city undertook to increase the capacity of the 
plant without submitting the question to a vote of the people. Clearly 
the Legislature had prescribed the mode upon which $200,000 should 
be issued and the power so delegated had not been exhausted. The Court 
remarked: “Certainly, until this power is exhausted, it excludes any 
other.” In the present case, so far as the record discloses, the original 
power was exhausted and the original mode of acquiring the light plant 
strictly complied with. 

Assuming that the city has the power to enlarge the plant, under 
the circumstances disclosed in the record, it clearly appears that the 
funds for such enlargement are not to be derived from pledging the 
faith or credit of the municipality, but from the proceecs of the opera- 
tion of the plant itself. The right of a city to use funds on hand for 
a public purpose is fully sustained by the decisions of this Court. 
Adams v. Durham, 189 N. C., 232, 126 8. E., 611; Holines v. Fayette- 
vile, 197 N. C., 740, 150 8. E., 624; Nash v. Monroe, 98 N. C., 306. 

We are therefore of the opinion that the first question of law raised by 
the record must be answered in the affirmative. 

The second question of law rests upon the express provision of Article 
II, section 30, of the Constitution of North Carolina which established 
the inviolability of sinking funds provided for the retirement of bonds. 
The constitutional provision is further enforced by C. S., 2969(s), which 
provides in substance that any member of a board or any disbursing 
officer who shall knowingly vote for the diversion of a sinking fund 
raised by taxation shall be guilty of a felony. Therefore, the second 
question of law raised by the record must be answered in the negative. 
However, the trial judge finds as a fact that the $80,000 which the city 
proposes to use in enlarging the light plant was derived from profits 
from the operation of said plant and was placed in the sinking fund 
by the city clerk without authority from the board of aldermen and 
for his own convenience in keeping the record of municipal accounts. 
Therefore, it is clear that, upon the findings of fact made by the trial 
judge, the $80,000 was never a part of the sinking fund of the city of 
Kinston because a sinking fund is the creature of law and not the 
creature of a bookkeeper. Hence it was entirely proper for the city to 
make its records speak the truth and to segregate this fund from the 
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general sinking fund provided by law. It was further found that the 
entire cost of enlarging the plant was to be paid solely and exclusively 
from revenue produced by the plant, and that no part of the cost of such 
improvement was to be raised by taxation. 

The third question of law has been answered in the affirmative in the 
case of Holmes v. Fayetteville, supra. Assuming, however, that the third 
question should be answered in the negative, the record discloses, and 
the judge finds as a fact that “the furnishing of electricity, outside the 
corporate limits of the city of Kinston, has not and does not affect the 
necessity which may have arisen from the enlargement of the plant.” 
Hence, the fact that a small amount of electricity was sold outside the 
city limits, has no determinative bearing upon the question of law 
involved. 

The plaintiff requests that the facts be reviewed by this Court. The 
Court has power to review facts in injunction proceedings. Peters v. 
Highway Commassion, 184 N. C., 30, 113 S. E., 567. Nevertheless, there 
is a presumption that the judgment and findings of fact are correct and 
the burden is upon the appellant to assign and show error. Plott v. 
Commussioners, 187 N. C., 125, 126 8. E., 190. 

Upon a review of the entire record, we are of the opinion that there is 
evidence to support the findings made by the trial judge and no error has 
been suggested warranting the overthrow of the presumption which said 
findings create. 

Affirmed. 


TOWN OF WAKE FOREST y. A. J. MEDLIN. 
(Filed 2 July, 1930.) 


Municipal Corporations H b—-Ordinances regulating filling stations held 
constitutional and valid in this case. 


While the operation of a filling station is not a nuisance per se, it may 
become so, and an incorporated town has in the exercise of its police 
power, C. 8., 2678, 2787, the authority to regulate by ordinance the opera- 
tion of gasoline filling stations within its limits when such power is not 
exercised arbitrarily or with unjust discrimination in violation of rights 
guaranteed by the State and Federal Constitutions, and held: where the 
main residential section of an incorporated town is on one side of a rail- 
road track running through its center, and the main business section is 
on the other side of the track, an ordinance excluding the operation of 
filling stations in its exclusive residential section is valid, its provisions 
applying equally to ali persons similarly situated, and the ordinance 
applies to a curb gasoline pump within the excluded area. 
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AppraL by defendant from Johnson, Special Judge, at February 
Special Term, 1930, of Wake. 

Civil action to recover penalty for violation of town ordinance. 

On 29 January, 1929, the board of commissioners of the town of Wake 
Forest, pursuant to charter and general statutory authority, duly 
adopted an ordinance, the pertinent part of which is as vollows: 

“1. That from and after the first day of February, 1929, it shall be 
unlawful to erect, build, maintain or operate any station for the sale or 
distribution of gasoline, kerosene, or any other petroleum products in 
any part of the town of Wake Forest west of the Seaboard Air Line 
Railway tracks.” 

The penalty for violating said ordinance is fixed at $50 for each day 
such violation shall continue. 

For a long time before the adoption of said ordinance, and for a few 
days after 1t took effect, the defendant operated a curb pump, or gaso- 
line filling station, and sold gasoline, in that portion of the town 
affected by said ordinance. 

The town of Wake Forest (population between 1,500 and 2,000) is 
bisected from north to south by the tracks of the Seakoard Air Line 
Railway. The principal residential section of the town, including Wake 
Forest College and its various buildings, high school, church and resi- 
dences, is located on the west side of said tracks. Through this section, 
thus thickly populated, runs State Highway No. 50, also numbered 
National Highway No. 1, parallel with the railroad tracks. There are 
only two mercantile establishments in this section of the town, one of 
which is owned by the defendant, in connection with which he has here- 
tofore operated his curb pump or filling station. 

The business section of the town, containing a number of stores, foun- 
dry, cotton-gin, saw-mill, ete., 1s to be found on the east side of the 
railroad tracks. 

The ordinance recites that ample facilities for gasoline and filling 
stations are to be found north and south of the town limits and east of 
the railroad. 

From a directed verdict for the plaintiff, on the admitted facts, and 
judgment for $50 and the costs, the defendant appeals, assigning errors. 


Mills & Mulls and Pou & Pou for plaintiff. 
Clyde A. Douglass and Robert N. Simms for defendant. 


Stacy, C. J. All Wake Forest is divided into two parts, in one of 
which, the business section, east of the railroad, gasoline filling stations 
are allowed, in the other, the residential section, west of the railroad, 
gasoline filling stations are not allowed. The case presents the legality 
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of such division and regulation. We are not now concerned with the 
validity of the ordinance as it may affect “any other petroleum 
products.” 

That the regulation of gasoline filling or gasoline storage stations 
comes within the police power of the State 1s freely conceded; and that 
such power is specifically conferred upon the plaintiff is likewise con- 
ceded. C. S., 2673 and 2787; Burden v. Ahoskie, 198 N. C., 92; MacRae 
v. Fayetteville, 198 N. C., 54; Clinton v. Oil Co., 193 N. C., 432, 137 
S. E., 183; Bizzell v. Goldsboro, 192 N. C., 348, 185 S. E., 50; Cecil v. 
Toenjes, 228 N. W. (Lowa), 874. 

It is clearly within the police power of the State to regulate the busi- 
ness of operating such stations and to declare that in particular circum- 
stances and in particular localities (7. ¢., the residential section of a 
thickly populated town or city) a gasoline filling or gasoline storage 
station shall be deemed a nuisance in fact and in law, provided this 
power is not exerted arbitrarily, or with unjust discrimination, so as to 
infringe upon rights guaranteed by the State and Federal Constitu- 
tions. feinman v. Little Rock, 237 U. S., 171. So long as the regula- 
tion is not shown to be clearly unreasonable and arbitrary, and operates 
uniformly on all persons similarly situated, the district itself being 
selected in the exercise of that reasonable discretion necessarily accorded 
the law-making power, it cannot be judicially declared that there is a 
deprivation of property without due process of law, or a denial of the 
equal protection of the law, within the meaning of the constitutional 
provisions on the subject. Slaughter House Cases, 16 Wall., 36. Per- 
haps it should be observed that the police power extends, not only to 
regulations designed to promote the public health, public morals and 
public safety, but also to those designed to promote the public con- 
venience or the general prosperity. C. B. d Q. Ry. v. Drainage Com- 
missioners, 200 U.S., 561, at page 592. 

A gasoline filling or gasoline storage station may not be a nuisance 
per se, but it may become such, like a hospital (Lawrence v. Nissen, 173 
N. C., 359), a livery stable (S. v. Bass, 171 N. C., 781), a dance hall 
(S. v. VanHook, 182 N. C., 831), a sawmill (Barger vr. Smith, 156 
N. C., 323), or a poolroom (Brunswick-Balke Co. v. Mecklenburg, 181 
N. C., 386), because of its location or by reason of the manner in which 
it is conducted. Oil and gasoline, invariably used and stored in such 
stations, are so highly inflammable and explosive that they may, and do, 
increase the danger to fire, no matter how carefully the buildings are 
constructed and how noncombustible their materials. And although 
lawful and necessary buildings, they are of such character that regula- 
tion of the place of their erection and use comes well within settled 
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principles relating to the exercise of the police power. ‘The State is not 
bound to wait until contagion is communicated from hospital estab- 
lished in the heart of a city; 1t may prohibit the establishment of such 
hospital there, because it is likely to spread contagion. So the keeping 
of dangerous explosives and inflammable substances, and the erection of 
buildings of combustible materials within the limits of a dense popula- 
tion may be prohibited because of the probability or possibility of public 
injury.” Walker, J.,in Durham v. Cotton Mills, 141 N. ©., p. 636. 

Is the ordinance in question void for arbitrariness or unjust dis- 
crimination? We think not. It operates on all alike within the terri- 
tory affected, and all within the prescribed limits are affected by its 
terms. S. v. foberts, 198 N. C., 70. The town of Wake Forest is 
naturally separated into business and residential sections by the tracks 
of the Seaboard Air Line Railway. What was said in 7’urner v. New 
Bern, 187 N. C., 541, 122 8. E., 469, would seem to be a direct authority 
for upholding the present ordinance. We are content to rest our decision 
on the substance of that opinion. 

The appropriateness of the proceeding, a civil action voy plaintiff to 
collect the penalty incurred under the ordinance, is not questioned. 
S. v. Abernethy, 190 N. C., 768, 1380 S. E., 619. 

Affirmed. 


CLARKSON, J., dissenting: ‘he uncontradicted testimony in this action 
was to the effect: That the defendant built his store building at the 
present location in 1905, and has ever since that time operated his busi- 
ness at that location, and during all that period has been engaged in the 
sale of gasoline at said place. He does not operate a filling station or a 
garage, but only has what is commonly known as a curb filling pump 
located beside the curb and drawing gasoline from an underground 
tank, all of the equipment being of the best approved and modern type. 
During all of the time of his operation there has never been any conges- 
tion around his place nor any accident of any kind, nor any interference 
with traffic or the safety of person or property. There has been no 
disorder of any kind, and there have been no fumes or odors emitted 
from the place and nothing unsanitary about it. There has been abso- 
lutely no noise attributable to it. During the twenty-five years of 
operation there has been no fire communicated from the place of business. 
Immediately across the sidewalk from the curb pump is defendant’s 
brick building in which is operated a dining-room for the service and 
convenience of tourists and also a small store. The building is largely 
covered by ivy and is beautified by potted plants and is kept in a clean, 
sanitary and very attractive condition and is referred to in the evidence 
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as a place of beauty. The nearest building to the brick building is the 
defendant’s residence, which is a large and modern and handsome build- 
ing fitted for and used by tourists as a lodging place. The nearest build- 
ing 1s a residence across the wide main street and something like 159 
feet distant from the gasoline pump. Northwardly from the pump the 
nearest building is a residence more than 500 feet away. 

Dr. Paschall testified in part: “My home is in Wake Forest. I have 
been teaching at Wake Forest College since 1896. I am a graduate of 
Wake Forest College, and I have been living in the town of Wake 
Forest for thirty-three years. I am professor of Greek. J am thor- 
oughly familiar with the town. I am thoroughly familiar with the 
location of Mr. Medlin’s home and place of business. His home and 
place of business are neat and attractive. There is absolutely nothing 
that is unsightly. . . . I know that Mr. Medlin has been sell- 
ing gasoline there for a good many years. I don’t know of any accident 
or Injury that ever occurred in connection with his business. There 
has been no occurrence there subject to criticism. There has been 
nothing about his place of business to cause congestion of traffic. 

The college with all its buildings are within the campus area 
and walled off. None of the college property is interfered with in 
any way by Mr. Medlin’s place. The school children are not interfered 
with mm any way. . . . I have observed absolutely nothing at 
Mr. Medlin’s place of business that was in any way deleterious to 
health, morals or the welfare of the people of the town of Wake Forest.” 

Dr. N. Y. Gulley, a witness for defendant, testified in part: “I have 
been living on Main Street in the town of Wake Forest for thirty-four 
years. During all that time I have been in charge of the Law Depart- 
ment of Wake Forest College. My residence is the nearest residence on 
the east side of Main Street to Mr. Medlin’s place of business. I live 
just across the pasture from Mr. John Mills. I am familiar with the 
location of Mr. Medlin’s place. J am familiar with the town generally 
and use of the highways. J was familiar with the location of Mr. 
Medlin’s place even before he built his store and station. The opera- 
tion of his place has been in no sense unsightly or objectionable. I have 
never seen or heard of anything in connection with it that had a ten- 
dency to affect the morals or welfare of the town of Wake Forest. I 
have never seen any congestion of traffic there. There is absolutely 
nothing to affect the health of the community. I see nothing objection- 
able to the place at all. There is nothing about the place or the opera- 
tion of it that interferes with the students of Wake Forest College in 
any way. There are very few around there at all. The school children 
do not pass the Medlin place in going to and from school, The school is 
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located south of the campus. There is nothing that interferes with 
children attending the public school.” 

Mr. C. Y. Holding, a witness for defendant, testified, in part: “I pass 
there frequently, and have from time to time observed his. place of busi- 
ness and the manner in which it was conducted. Over this period of 
years I have not at any time observed anything at or about Mr. Med- 
lin’s place of business that would have a deleterious eect upon the 
morals, health, safety or welfare of the people of the town of Wake 
Forest. It has a good appearance. Its sanitary condition is good. I 
have never observed anything unsanitary about it at any time.” 

Dr. Sol. P. Holding testified in part: “I was raised at Wake Forest. 
I am practicing physician. I am duly leensed. I am _ thoroughly 
familiar with the town of Wake Forest. I have been there for fifty- 
eight years. I have observed Mr. Medlin’s store frequen ly. As to the 
matter of appearance, it 1s the nicest in town. The store 1s very deep, 
and isa pretty place. . . . The tank is almost immediately in front 
of the brick building. . . . I have not observed anything about that 
place that is at all unsanitary. There is nothing about the place that 
would affect the health of the community.” 

Other witnesses testified to the same effect. 

Whether or not a given ordinance does constitute a valid exercise of 
police power is a question not for the lawmaking body, but for the court. 
“A determination by the Legislature as to what is a proper exercise of 
the police power is not final and conclusive, however, but is subject to 
the supervision of the court. For, as has already been stated, the mere 
assertion by the Legislature that a statute rclates to the public health, 
safety and welfare does not of itself bring such statute within the police 
power of the State. It is clear that legislative bodies under the guise of 
police regulations protecting the public welfare cannot arbitrarily pass 
laws which have no relation to that subject. Whether the police puwer 
has been exercised within the proper limitations, whether cr not a law 1s 
reasonable, whether a particular measure is designed to further some 
governmental function or to further private gain, and whether an act 
bears any reasonable relation to the publie purpose sought to be accom- 
plished, are all judicial questions. In like manner, the question as to 
what are subjects for the lawful exercise of police power is a question 
for judicial determination. Therefore in its last analysis the question 
of the validity of measures enacted under the police power is one for the 
court.” 6 R. C. L., at pages 241, 242; MeRae v. Faretteriile, 198 
NC Blatt ps DG. 

Our Court says further in the McRae case, at p. 55: “The facts in 
reference to the reasonableness of ordinances of this kind cre subjects of 
inquiry by the courts to determine the validity. Board of Health v. 
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Lewis, 196 N. C., 641; Standard Oil Co. et al. v. Marysville, Adv., Op. 
445, Supreme Court Report, Vol. 49, p. 430.” 

“In order to sustain legislation under the police power, the courts must 
be able to see that its operation tends in some degree to prevent some 
offense or evil, or to preserve public health, morals, safety and welfare; 
and if the statute discloses no such purpose and has no real or sub- 
stantial relation to these objects, or is a palpable invasion of rights 
secured by the fundamental law, it is the duty of the court so to ad- 
judge and thereby give effect to the Constitution.” 6 R. C. L., see. 230, 
pages 242, 248, and notes 12 and 13. 

“As to the extent of this power, it 1s to be observed that a city cannot 
forbid the pursuit of an occupation in the particular locality or neigh- 
borhood merely on the ground that the occupation in question offends the 
sensibilities or «esthetic taste of the owners of adjacent property, and 
renders it less desirable for residential purposes and consequently less 
valuable. The use must be one which constitutes a nuisance in the legal 
sense, and the regulation must be reasonable.” 19 R. C. L., p. 819, in 
section 123, note 10. 

This Court has said, speaking through Justice Brown, in the case of 
S. v. Whitlock, 149 N. C., 542, at p. 548, ‘“Adsthetic considerations will 
not warrant its adoption, but those only which have for their object the 
safety and welfare of the community. It is conceded to be a funda- 
mental principle under our system of government that the State may 
require the individual to so manage and use his property that the public 
health and safety are best conserved. It is to restrict the owner in those 
uses of his property which he may have as a matter of natural right and 
make them conform to the safety and welfare of established society that 
the police power of the State is invoked. 

“While this is true, yet it is fundamental law that the owner of land 
has the right to erect such structures upon it as he may see fit and put 
his property to any use which may suit his pleasure, provided that in so 
doing he does not imperil or threaten harm to others. Tiedeman 
Lim., 489. 

“All statutory restrictions of the use of property are imposed upou 
the theory that they are necessary for the safety, health or comfort of 
the public, but a limitation which is unnecessary and unreasonable can- 
not be enforced. Although the police power is a broad one, it 1s not 
without its limitations, and a secure structure upon private property and 
one which is not per se an infringement upon the public safety and is 
not a nuisance cannot be made one by legislative fiat and then pro- 
hibited. Yates v. Milwaukee, 10 Wall., 497; 1 Dillon Municipal Cor- 
poration, 374.” 
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Again the Court on page 544 says: “Esthetic considerations are a 
matter of luxury and indulgence rather than a necessity, and it 1s neces- 
sity alone which justifies the exercise of the police power 70 take private 
property without compensation.” People v. Green, 88 N. Y. Sup., 460; 
Bill Posting Co. v. Atlantic City, T1 N. J. Law, 73. 

The language quoted above from the last mentioned case was cited 
with approval by this Court in the case of S. v. Staples, 157 N. C., 687, 
37 L. R. A. (N.S.), 696. 

This Court has said in McRae v. Fayetteville, supra, at p. 54, that 
‘““A gasoline station is not under the law per se a hazard. It might be to 
some an ‘eyesore,’ but the law does not allow esthetic taste to control 
private property, under the guise of police power. Speaking to the sub- 
ject we find in City of Sturgeon v. Wabash Railway Co., 17S. W. Rep., 
2d series (Mo.), at p. 618, the following: ‘The city has no power to 
declare that to be a nuisance which is not so at common law or by 
statute.’ Allison v. City of Richmond, 51 Mo. Appeals, 133; Carpenter 
v. Reliance Realty Co., 103 Mo. Appeals, 480; 77 S. W., 1004; St. Louis 
v. Hertzeberg Packing & Provision C'o., 141 Mo., 375; 42 8. W., 954; 
39 L. R. A., 551; 64 American State Reports, 516; Crossman v. Gal- 
veston, 112 Tex., 303; 247 S. W., 810; 26 A. L. R., 121€. Even where 
the general power exists to declare a nuisance, a city cannot declare the 
place of a single individual to be a nuisance in the absence of a general 
regulation applicable to all others of the same class. 19 R. C. L., sec. 
117. Neither can a city by virtue of the police power alone for purely 
esthetic purposes limit the use which a person may make of his prop- 
erty. 19 R. C. L., 140.” 

“While there are no precise limits to the police power, it 1s not how- 
ever without its limitations, since it may not unreasonably invade private 
rights, or violate those rights which are guaranteed under either Fed- 
eral or State constitutions. Accordingly it is an established principle 
that the constitutional guaranty of the right of property protects it not 
only from confiscation by legislative edicts, but also from any unjusti- 
fiable impairment or abridgment of this right.” 6 R. C. L., see. 193, 
pages 195 to 196, Notes 16, 17 and 18. 

“Legislative restrictions upon the use of property can cnly be imposed 
upon the assumption that they are necessary for the health, comfort or 
gencral welfare of the public; and any law abridging rights to a use of 
property which does not infringe the rights of others, sr limiting the 
use of property beyond what is necessary to provide for the welfare and 
general security of the public, cannot be included in the police power of 
a municipal government.” 6 R. C. L., sec. 208, p. 213, text and note 2. 

“The Legislature may regulate when regulation will protect, but may 
not suppress when inhibition will injure the party pursuing the lawful 
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vocation and proper regulations will prevent injury to others.” 6 R. 
C. L., sec. 214, p. 214, p. 222, text and note 10. 

“In order to sustain legislative interference by virtue of the police 
power under either a statute or a municipal ordinance it 1s necessary 
that the act should have some reasonable relation to the subjects in- 
cluded in said power, and the law must tend in a degree that is percepti- 
ble and clear toward the preservation of the public welfare, or toward 
the prevention of some offense or manifest evil, or to the furtherance of 
some object within the scope of the police power. The mere assertion by 
the Legislature that a statute relates to the public health, safety or 
welfare does not in itself bring that statute within the police power of 
the State; for there must be obvious and real connection between the 
actual provisions of the police regulation and its avowed purpose, and 
the regulation adopted must be reasonably adopted to accomplish the 
end sought to be attained. One application of the familiar rule that the 
validity of an act is to be determined by its practical operation and 
effect and not by its title or declared purpose is that a constitutional 
right cannot be abridged by legislation under the guise of police regula- 
tion; since the Legislature has no power under the guise of police regu- 
lation to invade arbitrarily the personal rights and personal liberty of 
the individual citizen or arbitrarily to interfere with private business or 
impose unusual and unnecessary restrictions upon lawful occupations or 
to invade property nights.” 6 R. C. L., see. 227, p. 237, text and notes 
1-11, both inclusive. 

The section of the ordinance imposing the penalty (section 2 imposes 
no penalty), is as follows: “That any person, firm, or corporation erect- 
ing, building, maintaining, or operating any filling station for the sale 
or distribution of gasoline, kerosene, or other petroleum products, or 
garages for the purpose of doing repair work on automobiles or other 
kind of motor vehicles, in that part of the town of Wake Forest lying 
west of the tracks of the Seaboard Air Line Railway after the first day 
of February, 1929, shall be guilty of violating this ordinance, and shall 
be hable to the town of Wake Forest for a penalty of fifty dollars 
($50) for each station or garage so erected, built, maintained, or 
operated; and each day such violation shall continue shall be considered 
a separate offense and shall subject the violator to a penalty for each 
day.” 

The ordinance says “Operating any filling station for the sale or dis- 
tribution of gasoline,” etc. The plaintiff’s witness called it “the little 
tank which Mr. Medlin has had out there for twenty-five years; 
it is covered with ivy and it is a brick building. It is a pretty place.” 
Can this little curb filling pump be termed a filling station? It is so 
insignificant that it can hardly be so termed. The gasoline that is 
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pumped up is underground. It is at defendant’s home that he has occu- 
pied for a quarter of a century and this miniature project helps him to 
make a living. What is a proper exercise of police power is for the 
courts to determine. The confiscation of private property without com- 
pensation is a dangerous thing, and we are fast getting ir.to quick-sand. 
It is a serious thing to turn over private property, that 1s not a nuisance 
per se, to the whim of different governing bodies, no matter how capable 
they may be, that today may destroy and tomorrow make alive. 

It is decided by all the courts that a gasoline station is not a nuisance 
per se. This little miniature pump at Wake Forest has been there for 
years;—is so insignificant that it can hardly come within the purview 
of the ordinance. 

There is not as much danger in selling gasoline in shis miniature 
pump as in selling kerosene oil in a grocery store in a city, a town, or 
the country. Electricity used in the homes is far more cangerous than 
this little miniature pump, so are gas ranges, oil lamps and oil heater 
systems. The confiscation of private property, without compensation, 1s 
a dangerous thing. It makes chaotic the rights of private property. In 
buying property no person is safe, and values are uncertain. 


“As variable as the shade 
By the light quivering aspen made.” 


Of course you can regulate, but this is confiscation. In the present 
case there may be prescribed limits under the ordinance applicable to 
all, but those prescribed limits cannot confiscate private property that is 
so used that it is not a nwisance per se, and has no relation, as all the 
witnesses testify, to the public health, safety or welfare. Nor to public 
convenience or prosperity which latter is elusive power and savors of 
dangerous encroachment. Under the facts in this case, the appheation 
of the ordinance is a dangerous precedent and should be declared in- 
operative. The modern “Tom Thumb Golf Links’ would hardly be 
termed an 18-hole golf course. 

It may be noted that it appears from the evidence in this case that the 
highway passing the defendant’s curb pump is State Highway No. 50, 
and is also National Highway No. 1, and that the same runs on the 
west side of the Seaboard Air Line Railway Company’s tracks from the 
northern State line to and through Wake Forest and southwardly there- 
from for a distance of five or six miles and then crosses the railway on 
an overhead crossing. It is a matter of common and public knowledge 
that it was the State’s purpose to enable the users of tlus highway to 
travel upon the same without the necessity of crossing the railroad at 
grade anywhere. I think it unreasonable and arbitrary to enact an 
ordinance which would prohibit the ability of the users, both State and 
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inter-state, of this highway for a distance of a mile and a half or two 
miles through the town of Wake Forest to obtain a drop of gasoline 
unless they depart from the highway and crossed over the main line 
tracks of the Seaboard Air Line Railway Company at grade in order to 
purchase the same from some filling station located across the railroad 
in the town of Wake Forest and nearer to the college properties than the 
defendant’s place of business. This grade crossing, from the testimony 
of witnesses is a dangerous crossing. I think the ordinance as applicable 
to defendant’s place invalid. 

The brief of defendant is so thorough that I have used much of it im 
the preparation of this dissent. 





JULIUS MARTIN II, Truster, v. JAMES R. BUSH kr At. 
(Filed 2 July, 1930.) 


1. Partnership A c—wWhere division of profits is only measure of com- 
pensation, agreement therefor is not partnership. 


While one of the principles by which a partnership relation is deter- 
mined is the sharing of the profits of an enterprise, a partnership is not 
established where the division of profits is looked to only as a measure 
for the compensation for services, and where the evidence tends to show 
only that the alleged partner exchanged notes with the one conducting a 
brokerage business for his accommodation, under an agreement for the 
mutual eancellation of the notes upon their maturity and for the payment 
of a share of the profits above a certain sum as compensation for certain 
services, and the payment of checks for a part of the profits in accord- 
ance with the agreement: Held, the‘evidence does not conclusively show a 
partnership and the refusal of a directed verdict on the issue is not error, 
the question being for the determination of the jury from the evidence. 


2. Contracts A h—Where evidence supports finding that contract set 
up in pleadings was void under C. S., 2144, judgment will be af- 
firmed. 


Where there is evidence that contracts set up by certain defendants in 
an action by the receiver of a brokerage business were founded upon 
speculation and based upon ‘‘margins,” and that no actual delivery of the 
stock was intended by the parties: Held, the evidence is sufficient to sup- 
port a finding that the contracts were void under C. S., 2144, and the 
finding is as conclusive as the verdict of a jury, and the judgment that 
such contracts were absolutely void will be sustained. 


8. Same—Burden is on party setting up contract to show that it is valid 
where verified pleading alleges it is void under C., S., 2144. 
Where in an action by an assignee and trustee under C. S., ch. 28, it is 
alleged that one of the defendants was a partner in the business of the 
assignor and liable for the debts of the firm, and the other defendants 
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admit this allegation and set up and seek to recover of the plaintiff and 
the alleged partner on contract with the assignor, the alleged partner is a 
defendant in the action on the contracts and her answer setting up the 
defense that the contracts were void under C. S8S., 2144, as gambling con- 
tracts, places the burden on the other defendants to prove that the con- 
tracts were lawful. C. §., 2146. 

4. Appeal and Error—J c-——Findings of fact supported by evidence are 
binding on appeal. 

Under a compulsory reference the findings of fact by the referee upon 
supporting evidence and approved by the trial court are binding upon 
appeal to the Supreme Court, a jury trial not being demanded or the 
right thereto not being preserved. 


5. Reference D d—Where issue on trial of exceptions to referee's re- 
port is answered adversely to excepting party he may not then move to 
confirm the referee’s report. 


Where the referee’s report is favorable to the appellant in one par- 
ticular, and he excepts to the report and the issue involving all his 
claims, including the particular found in his favor, is submitted to the 
jury and answered adversely to him, his motion to confirm the report is 
properly denied as being concluded by the general verdict. 


AppraL by plaintiff and certain defendants from Johnson, Special 
Judge, at November Special Term, 1929, of Buncomse. 

Civil action in which the plaintiff seeks the aid of equity in the 
administration of his trust. 

The plaintiff’s case on appeal contains the following statement: The 
complaint alleges in substance: 

1. That the plaintiff is the trustee and assignee of the assets of the 
defendant James R. Bush, doing business under the name and style of 
“James R. Bush Brokerage House,” by virtue of an assignment by said 
Bush to the plaintiff under the authority and in pursuance af chapter 
28 of the Consolidated Statutes of North Carolina, whereby the plain- 
tiff became vested with “all and singular the outstanding debts now due 
and owing to him, the said debtor, on account or in respect of his trade 
or business of stockbroker, as aforesaid; also any and all assets, real, 
personal or mixed, including trade debts, equities, claims, demands, 
choses in action, to which he may be in any manner entitled”; said in- 
strument expressly authorizing and empowering the plaintiff to “call in, 
collect, compel payment of, and receive such outstanding debts,” and 
particularly authorizing him “to bring such legal proceedings as in his 
judgment shall be necessary to properly reduce the same to possession” ; 
and all said property and assets to be held by the plaintiff upon trust 
“for the equal benefit of his said creditors, and that the net proceeds 
of the collection of such assets shall be applied equally upon a percentage 
basis to the discharge of proven debts held by said ereditors against 
the said debtor.” 
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2. That the plaintiff, in the performance of the duties devolved upon 
him by said deed of assignment, has possessed himself of all the records, 
books, papers and accounts of the debtor’s said business, but that said 
records are in such a confused and unorganized condition that the plain- 
tiff is unable to ascertain to his satisfaction the true state of the 
accounts of said business, and that it has become apparent to the plain- 
tiff that, by reason of the nature of the business of his assignor, there 
would be conflicting claims between the creditors of said business in 
respect of the validity of the claims of many. of the prima facie 
creditors of said business, which must needs result in litigation and a 
multiplicity of suits and injurious waste of the trust estate. 

3. That the apparent liabilities of said business, including claims of 
the general creditors of the assignor, would probably aggregate an 
amount in excess of $180,000; and the value of the undisputed assets of 
the trust estate, as will appear by the inventories which the plaintiff 
has filed in the office of the clerk of the Superior Court of Buncombe 
County, as required by law, will aggregate approximately $10,000. 

4, That the defendant, Hope T. Robertson, claims to be a creditor of 
plaintiff’s trustor to an amount in excess of $100,000, but that the 
plaintiff has information, both through papers and records in his hands 
and by parol, which lead plaintiff to believe, and he therefore alleges, 
that the true relation of the defendant Hope T. Robertson to the brok- 
erage business of the defendant Bush is that of a silent and secret 
partner, so that, as against the lawful creditors of said brokerage busi- 
ness, said defendant Hope T. Robertson has no right or status as a 
creditor; and on the contrary, that said defendant is obligated and 
bound, equally with the defendant James R. Bush, for the payment of 
all lawful indebtedness of said brokerage business. 

5. That the defendants James R. Bush and Hope T. Robertson, 
contriving to contravene the laws and publie policy of the State as to 
the individual liability of partners to the creditors of the partnership, 
and to create an unlawful preference in favor of said Hope T. Robert- 
son in respect of liabilities incurred by her in aid of said partnership, 
had made and entered into a certain written agreement between them- 
selves, of date 14 April, 1927, attached to the complaint and marked 
“Exhibit A”; and further pursuing said unlawful designs, the defend- 
ant Bush had executed a deed of trust to the defendant Ellis C. Jones, 
conveying to said Jones several tracts of land therein described, in trust, 
for the purpose of securing the payment of the promissory note of the 
said Bush, in the sum of $50,000, payable to Troy Wyche, but which 
said Wyche had endorsed without recourse to said defendant, Hope T. 
Robertson; by reason of which all the security, benefits and advantages 
so afforded to said defendant Hope T. Robertson by said deed of trust 
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results and inures to the plaintiff for the benefit of the creditors of said 
“James R. Bush Brokerage House.” 

6. That an accounting in this action is required to enable the plaintiff 
properly to discharge the duties devolved upon him by said deed of assign- 
ment; and the plaintiff prays for such an accounting, and furthermore 
prays for judgment establishing the individual lability of said Hope T. 
Robertson for the lawful indebtedness of said brokerage house, and to 
charge her as trustee for the creditors of all the security, benefits and 
advantages received by her by virtue of the aforementioned deed of trust, 
and for an accounting of said trust, for costs, and for general relief. 

Sundry of the defendants named as prima facie creditors of plaintiff’s 
assignor, made answers to said complaint, in which they pleaded their 
claims as such creditors, and in which they associated themselves with 
the plaintiff in alleging that the defendant Hope T. Robertson was a 
partner with the assignor in the conduct of said brokerage business, and 
praying that she be held liable as such. 

The defendant, Hope T. Robertson, answered said complaint denying 
that she was a partner with said Bush in said business, denying all 
material allegations of said complaint tending to charge her as such, 
and further pleading as a counterclaim for affirmative relief the in- 
debtedness of the said Bush to her on open account in the sum of 
$35,000, and by the note secured by the deed of trust aforementioned in 
the sum of $50,000, and praying judgment accordingly. 

Upon the issues joined by said pleadings, the case was sent to W. B. 
Snow, Esq., by compulsory reference to try all of said issues except 
the issue as to the alleged partnership between plaintiff’s assignor and 
the defendant, Hope T. Robertson, which said latter issue was retained 
for trial by jury. 

With very few exceptions, the claims of all persons against said 
estate were disallowed by the referee upon the ground that the transac- 
tions out of which said claims arose were had in violation of the 
Trading in Futures Act, and upon exceptions to said referee’s report 
the findings of said referee were in most instances sustained, either by 
the rulings and findings of his Honor, the judge presiding, or by jury 
verdict in cases where trial by jury had been reserved by the claimants; 
with the result that only a very small number of the claimants had 
judgments signed in their favor. Divers claimants whose claims were 
disallowed are prosecuting several appeals to the Supreme Court, all 
of which will fully appear by the record. 

The following issue, excepted in the order of reference, was answered 
by the jury in the negative: “Was the defendant Hope T. Robertson a 
partner with the defendant James R. Bush from and after 14 April, 
1927, as alleged in the complaint?” 
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On the trial of this issue the plaintiff offered in evidence: 

1. The following agreement and Hope T. Robertson’s admission that 
she signed it: 

This contract and agreement made and entered into this 14 April, 
1927, by and between James R. Bush, of Asheville, N. C., party of the 
first part, and Hope T. Robertson, of Asheville, N. C., party of the 
second part, 

Witnesseth, that whereas, the said Hope T. Robertson has this day 
executed and delivered to the said James R. Bush her promissory notes 
as follows: to wit, three notes in the sum of $10,000 each, and four 
notes in the sum of $5,000 each, payable four months after date with 
interest after maturity, said notes to be used and discounted by the said 
James R. Bush; and in exchange for the use of the above mentioned 
notes the said James R. Bush has this day executed and delivered to the 
said Hope T. Robertson his promissory note in the sum of $50,000, 
payable to Troy Wyche, and endorsed payable to Hope T. Robertson 
by the said Troy Wyche without recourse, which falls due on 14 April, 
1928, without interest, and secured by deed of trust bearing even date 
herewith; and 

Whereas, the said Hope T. Robertson, party of the second part hereto, 
has heretofore rendered to the said James R. Bush, party of the first 
part hereto, certain services in connection with the stock brokerage 
business now conducted by him in the city of Asheville, North Caro- 
lina, and whereas, the said Hope T. Robertson proposes to assist the 
sald James R. Bush in his said business in the future, and for and in 
consideration of the services heretofore rendered by the said Hope T. 
Robertson, it 1s mutually agreed by and between the parties hereto as 
follows: 

That the said James R. Bush shall pay to the said Hope T. Robertson 
the sum of $250 on 1 May, 1927, and the sum of $500 on the first day of 
each month for a period of 12 months beginning 1 June, 1927, and 
thereafter as long as this contract remains in force, plus an additional 
amount each month that the profits for the month from the brokerage 
business conducted by the said James R. Bush exceed $1,500 above ex- 
penses; said amount to be equal to one-third of the said net profits in 
excess of $1,500. 

It is stipulated and agreed between the parties hereto that whereas 
the notes of the party of the second part are due and payable 4 months 
after date, and the note of the party of the first part is due and payable 
12 months after date, that the notes of the party of the second part 
shall be renewed from time to time without interest until such time 
as the note of the party of the first part shall mature, and at which 
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times the notes of both the party of the first part and the party of the 
second part shall offset each other, unless this contract is renewed by 
mutual consent. 
In witness whereof, the said parties have hereunto set their hands and 
seals in duplicate, the day and year as above written. 
James R. Busu. (Seal. ) 
Hore T. Rozertson. (Seal.) 


2. Two checks drawn by the defendant Bush, payable to Hope IT. 
Robertson; one dated 15 April, 1927, for $3,000, and one dated 19 
April, 1927, for $2,000. Also evidence of two other checks drawn by 
Bush, payable to Hope T. Robertson; one dated 30 April, 1927, for 
$250, and one dated 6 June, 1927, for $554.49. All these checks were 
paid under the terms of the contract. 

Bush testified that the first two of these checks ($3,000 and $2,000) 
had been given to Mrs. Robertson “for anticipated profits we expected 
the business to make—advance profits’; and that 1t was all based on 
the contract of 14 April, 1927. 

3. Financial statement of Hope T. Robertson, as of 15 April, 1927, 
showing total assets of $1,139,900, and total habilities $219,000, given 
Bush to enable him to discount her notes in the sum of $50,000. 

Mrs. Robertson introduced evidence in rebuttal, and at the close of 
the evidence the issue set out above was submitted to the jury. Judg- 
ment on the issue in favor of Mrs. Robertson and appeal by plaintiff. 
The plaintiff’s exception and the exceptions of the appealing claimants 
are referred to in the opinion. 


Carter & Carter for plaintiff. 

Merrimon, Adams & Adams and Rollins & Smathers for Hope T. 
Robertson. 

RL. &. Williams of counsel for interested creditors. 

G. H. Wright and J. C. Martin for C. H. Cocke. 

J. N. Horner, Jr., for T. P. Cheesborough, Jr., N. N. Beadles, and 
Warren E. Day. 

MacRae & MacRae for Jessie Hicks, Hannah Y. Gaskill, J. W. 
Faston, R. L. Ratbourne, A. Rk. Brownson, Hamilton Block, and F. E. 
Peckham individually and as trustee. 

Bourne, Parker & Jones for Robt. G. Harris. 


PLAINTIFF’s APPEAL. 


Apams, J. At the conclusion of the evidence bearing tipon the issue 
of partnership the plaintiff made written request that the judge give 
the jury the following special instruction: “The court holds as a matter 
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of law that the written contract between the defendants, James R. Bush 
and Hope T. Robertson, of date 14 April, 1927, and the contemporary 
writings, the authenticity of which is conclusively established by the 
pleadings herein, created a partnership between said defendants, and 
the jury is, therefore, directed to answer the issue Yes.” 

The prayer was declined and the issue was submitted to the jury and 
answered against the plaintiff. 

Inclusion of “the contemporary writings” seems to indicate that the 
plaintiff regarded the contract as insufficient of itself to establish the 
alleged partnership. These writings consisted of the four checks which 
Bush gave Mrs. Robertson and a signed statement of her financial con- 
dition. The plaintiff’s appeal therefore presents for review the single 
question whether the papers just referred to and the contract signed by 
James R. Bush and Hope T. Robertson on 14 April, 1927, as explained 
by Wyche, Bush and Mrs. Robertson, are of such import as to demand 
compliance with the plaintiff’s prayer. 

It is difficult to define “partnership” in terms of universal application. 
There is no one exclusive test which is uniformly recognized. A com- 
munity of interest in the property and a community of interest in the 
profits have béen held to be sufficient; but if there is neither of these 
elements, or if there is only one in the agreement, there is no partnership. 
Day v. Stevens, 88 N. C., 83. Other tests are the community of power 
in the management of the business and the reciprocal relationship of 
principal and agent. It has been repeatedly said in our own decisions 
that the usual but not the universal test is participation in the profits 
and losses of the business. Jones v. Call, 98 N. C., 170; Kootz v. 
Tuvian, 118 N. C., 398; Webb v. Hicks, 123 N. C., 244; Bolch v. 
Shuford, 195 N. C., 660. It is said in other cases that, as a rule, all 
persons who share in the profits of a business incur the hability of 
partners. Motley v. Jones, 38 N. C., 144; Bank v. Odom, 188 N. C., 
672. But participation in the profits involves liability for the losses. 
Mauney v. Coit, 86 N. C., 468, 470. As expressed by Henderson, C. J., 
“He who shares in the profits, which are nothing but the net earnings, 
should also share in the losses, if there be any.” Cox v. Delano, 14 
N. C., 89. It is to be noted, however, that these cases contemplate 
participation in profits as profits—not merely as a means of ascertaining 
the compensation which under the contract is to be paid for services or 
in satisfaction of any other specific obligation. Mauney v. Coit, supra; 
Fertilizer Co. v. Reams, 105 N. C., 283; Cossack v. Burgwyn, 112 
N. C., 304. A partnership is not created by a contract under which 
one of the parties is to have a share in the profits of an enterprise 
as the measure of his compensation for service or attention. Lance v. 
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Butler, 185 N. C., 419; Trust Co. v. Ins. Co., 173 N. C., 558; Gurganus 
v. Mfg. Co., 189 N. C., 202. 

One of the considerations recited in the contract made by Bush and 
Mrs. Robertson 1s “certain services” which she has performed for him 
in connection with the “stock brokerage business conducted by him in 
the city of Asheville.” Huis agreement to pay and her agreement to 
accept for her services “one-third the net profits in excess of $1,500 
would not, as we have shown, necessarily establish between them the re- 
lation of partners. The suggestion in Machine Co. v. Morrow, 174 
N. C., 198, that one who shares in the profits of a business either from 
capital invested or for services rendered, becomes a partner, must be read 
in connection with this subsequent statement: “It would be otherwise 
if it were shown that the share in the profits was merely a method of 
fixing the amount of the salary.” 

It would be inaccurate to say that the agreement of 14 April, 1927, 
conclusively describes the nature of Mrs. Robertson’s service; it would 
be no less inaccurate to say that the agreement creates a partnership. 
Suppose, as Mrs. Robertson testified, Bush was to pay and she was to 
receive $500 a month and a percentage of the profits for the use of the 
notes ($50,000) which she executed for Bush’s accommodation: the 
transaction would be a loan by Mrs. Robertson and an agreement by 
Bush to repay the amount borrowed at all events, and would be upheld 
as falling within the principle pointed out in Fertilizer Co. v. Reams, 
supra. The result would not be changed if we should concede that there 
is evidence tending to establish the partnership relation; the evidence is 
not conclusive, but subject to rebuttal; and the evidence relating to the 
actual intention of the parties was submitted to the jury under instruc- 
tions to which the plaintiff did not except and was determined against 
his contention. 

On the plaintifi’s appeal we find no error. 


APPEAL BY CLAIMANTS. 


Apams, J. Some of the defendants in their answers to the complaint 
set up cross-actions to recover damages against Mrs. Robertson and the 
plaintiff as trustee of James R. Bush. They allege in general terms that 
they deposited with Bush, who conducted a brokerage business in Ashe- 
ville, money and stocks which he received on their account and con- 
verted to his own use. In bar of recovery in the cross-actions it was 
contended that the contracts which the claimants made with Bush are 
void because in contravention of section 2144 of the Consolidated 
Statutes. This statute condemns certain contracts for “futures” and de- 
clares them to be “utterly null and void.” 
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Charles H. Cocke seeks to recover $21,607.46, alleged to be due him 
after his stock had been sold and after his account had been charged with 
certain items he owed Bush. The referee’s findings of fact with respect 
to this claim occupy four pages. The trial judge approved them and 
made the additional finding that the claimant did not intend to take 
personal delivery of the stock, but did intend that Bush would take 
charge of his orders, and that he should have the right to pay Bush the 
balance due if he desired and should be financially able to do so. 

The invalidity of the claims in question was set up in the answer of 
Mrs. Robertson. C.S., 2146, provides that when a defendant specifically 
alleges that the cause of action is founded upon a contract made void by 
statute and the answer shall be verified, the burden shall be upon the 
party asserting the cause of action to prove by proper evidence that the 
contract is lawful in its nature. The judge held in effect that this had 
not been proved and concluded that this claim is invalid. His findings 
of fact are supported by the evidence and are binding upon this Court; 
and we have discovered no sufficient cause for disturbing his conclusions 
of law, after considering them in the light of the claimant’s argument 
and the authorities cited in his brief. Welles v. Satterfield, 190 N. C., 
89; McGeorge v. Nicola, 173 N. C., 707. 

Other claimants appealed. Thomas P. Cheesborough, Jr., N. N. 
Beadles, W. E. Day, A. R. Brownson, Hamilton Block, Frank E. Peck- 
ham, and Frank E. Peckham, assignee, sought to recover the value of 
certain stocks closed out at the time of Bush’s failure and balances 
alleged to be due on account of money deposited with Bush, some of them 
during a long course of dealings in buying and selling stocks. No par- 
ticular benefit would be derived from a minute discussion of the excep- 
tions entered by the respective parties. There is ample evidence to 
sustain the finding that Bush operated a “bucket shop” brokerage; that 
the various transactions were founded upon speculation and based upon 
“margins”; and that there was no intention of the parties that actual 
delivery of the stock should be made. We affirm, the judgment invalli- 
dating these claims and declaring them to be null and void under the 
statute. 

With respect to the claim of R. G. Harris the trial court found the 
facts to be that the claimant had purchased “curb stocks” of the value 
of $5,299.25, for which he made full payment at the time of the pur- 
chase; that he had left these stocks with Bush, and that Bush had con- 
verted them. The court held as a conclusion of law that the claimant is 
entitled to recover $5,299.25, the value of the curb stocks, but is not en- 
titled to recover $10,995.71, which grew out of transactions prohibited 
by the statute. The claimant excepted to the latter conclusion. 
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If we concede the testimony to be conflicting upon the point in dis- 
pute there is at least some evidence in support of the finding that the 
parties dealt in “futures” based upon “margins,” and did not contem- 
plate the actual delivery of the stock; and this finding is as conclusive 
as the verdict of a jury. As to this claim the judgment is therefore 
affirmed. 

The claims of Jessie H. Hicks, Hannah Y. Gaskill, J. W. Easton, 
and R. L. Raibourne were submitted to the jury. These parties filed 
answers setting up cross-actions for the conversion of stock. They con- 
tend that because Bush filed no answer to their cross-actions, made no 
denial of their claims, and did not plead chapter 39 of the Consolidated 
Statutes in bar of their actions, they are entitled to judgment against 
him. 

The plaintiff, as assignee of Bush, alleges that Bush and Mrs. Robert- 
son were partners. These claimants not only admit the allegation; they 
seek to recover a judgment against both. Mrs. Robertson, therefore, is a 
defendant in these actions. She filed an answer specifically pleading 
chapter 39 as a defense, thereby shifting the burden of proof to the 
actors. They bore this burden throughout the trial and could not abro- 
gate it after final judgment. 

Upon his findings of fact the referee concluded as a matter of law 
that all the transactions of R. L. Raibourne were void, except the con- 
tract for the purchase of one Tokio bond valued at $780.25. The jury 
found that Raibourne’s claim was not valid. He then tendered judg- 
ment for $780.25. The judge declined to sign it, since the claimant had 
excepted to the referee’s findings of fact and conclusions of law and the 
controversy had been settled by the jury. Raibourne excepted. The 
issues he tendered were framed so as to include the whole transaction, 
and the issue submitted to the jury was of equal scope. The motion to 
confirm a part of the report after the general issue had been answered 
by the jury was properly denied. 

We find no reversible error in the instructions complained of in the 
sixth, seventh, ninth, tenth, eleventh, and twelfth exceptions, or in the 
court’s refusal to give the prayers referred to in the thirteenth, four- 
teenth, and fifteenth assignments of error. Welles 1. Satterfield, supra; 
Burns v. Tomlinson, 147 N. C., 634. 

No error. 
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CITIZENS LUMBER COMPANY vy. DON 8S. ELIAS. 
(Filed 2 July, 1930.) 


1. Corporations G c — General manager of corporation has general 
authority to bind corporation in maters within scope of its powers. 


While the president of a corporation has ordinarily only the authority 
to make contracts binding on the corporation by resolution of the board 
of directors, when this position is combined with that of general manager 
the limitation of his power as the former does not apply to curtail his 
powers as general manager, and as the latter he may generally bind the 
eorporation in all matters within the scope of its powers. 


2. Same—Where corporation has power to purchase stock of other like 
corporations, contract therefor by general manager is binding on it. 


Where a corporation existing under the laws of this State has con- 
ferred upon it the power to acquire stock in competitive corporations, a 
contract for the purchase of such stock made by its general manager falls 
within the scope of his powers and is binding on the corporation without 
a resolution by the board of directors authorizing such purchase when the 
contract is made in good faith for its advantage. 


8. Corporations G g——-Corporations may ratify act of officer by knowingly 
receiving benefits from the transaction. 


Where a contract is made by an officer of a corporation in good faith 
and for its benefit with knowledge of its board of directors, the corpora- 
tion by knowingly accepting the benefits of the contract may become 
bound by its terms by ratification thereof, though the one acting for it 
may not have had authority express or implied to make the contract in 
its behalf. 


Apprean by plaintiff from Schenck, J., at March Term, 1930, of 
Buncompg. Affirmed. 

This is an action, first, to have a contract entered into by and between 
the president and general manager of the plaintiff corporation, and the 
defendant, for the purchase from the defendant of certain shares of the 
common stock of another corporation, for and in behalf of the plaintiff, 
adjudged void, and of no binding force or effect insofar as the plaintiff 
is concerned, for that said contract was not authorized by its board of 
directors, or by its stockholders; second, to have certain paper-writings 
executed in the name of the plaintiff corporation by its president, and 
attested by its secretary, purporting to bind the plaintiff by its guar- 
antee that certain certificates for preferred stock, of the par value of 
$200,000, issued to defendant by the corporation, whose common stock 
had been purchased for and transferred to the plaintiff, pursuant to the 
provisions of said void contract, would be redeemed by said corporation, 
in cash, at par, and on a fixed date, ordered surrendered and canceled, 
for that the execution of said paper-writings in its name by its president 
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was not authorized by the board of directors, or by the stockholders of 
plaintiff corporation; and, third, to recover of the defendant the sum of 
$50,000, paid to defendant, out of the funds of the plaintiff, by its presi- 
dent, pursuant to the terms of said void contract. 

The facts admitted in the pleadings or shown by the evidence offered 
at the trial, are as follows: 

On or about 1 November, 1925, Walter P. Taylor, at said date, and 
for several years prior thereto, the president and general manager of the 
plaintiff corporation, after negotiations which were known to the mem- 
bers of its board of directors, and to its stockholders, purchased from 
the defendant, Don S. Elias, for the plaintiff, three hundred shares of 
common stock of the Southern Steel and Cement Company, a corpora- 
tion organized under the laws of this State, and caused che certificates 
for said shares of stock to be duly transferred to the plaiatiff. In pay- 
ment of said shares of stock, the said Walter P. Taylor, as president 
and general manager of the plaintiff corporation, caused its check for 
$50,000, to be drawn and delivered to the defendant. This check was 
duly paid by the bank on which it was drawn, and charged to the 
account of plaintiff by said bank. The said Walter P. Taylor, as presi- 
dent and general manager of the plaintiff corporation, further caused 
certificates for 2,000 shares of the preferred stock of plaintiff corpora- 
tion, of the par value of $200,000, to be issued and delivered to the 
defendant, with the guarantee of plaintiff that it would redeem said 
certificates in cash, at par, on 1 November, 1930, upon tender of same by 
defendant to the plaintiff. As the result of said contract of purchase, 
defendant sold and delivered to plaintiff corporation three hundred 
shares of the common stock of the Southern Steel and Cement Company, 
receiving therefor as aforesaid the sum of $250,000. Certificates for said 
shares of stock were duly transferred to plaintiff, and dividends there- 
after declared by the Southern Steel and Cement Company, out of its 
earnings, were paid to the plaintiff, as the owner of said shares of stock. 

After said purchase had been completed, pursuant to an agreement in 
writing thereafter executed in the name of the plaintiff corporation, by 
Walter P. Taylor, as its president, and attested by D. G. Devenish, as its 
secretary, with its corporate seal attached, the defendant surrendered the 
certificates for 2,000 shares of the preferred stock of plaintiff corpora- 
tion theretofore issued to him, and accepted in leu thereof certificates 
for 2,000 shares of the preferred stock of the Southern Steel and Cement 
Company, of the par value of $200,000. Pursuant to said agreement, 
there was attached to each of said certificates, a paper-wr:ting executed 
in the name of the plaintiff corporation by Walter P. Taylor, its presi- 
dent and attested by D. G. Devenish, its secretary, in words as follows: 
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“State of North Carolina—County of Buncombe. 


The undersigned hereby guarantees the redemption by cash, of cer- 
tificate No. ........ , of the Southern Steel and Cement Company’s pre- 
ferred stock attached hereto, at par, plus accrued dividends on 1 Novem- 
ber, 1930, provided notice and demand by registered mail is given to us 
at least 30 days prior thereto. 

Citizens LumBrr Company, 
TS ccd alattpneenedanes , President. 

POSES ops hen acdswuctecrndlysnanticnaoanteys : 

Secretary.” 


Plaintiff is a corporation organized in 1912 under the laws of this 
State, with its principal office and place of business in Buncombe 
County. During the year 1925, and for several years prior thereto, 
plaintiff was and had been engaged in the business of buying, selling 
and dealing in building materials and supplies of all kinds, as it was 
authorized to do by its certificate of incorporation. It was authorized 
by its certificate of incorporation, not only to engage in said business, 
but also to purchase the business of any person, firm or corporation en- 
gaged in the same business. Prior to 1925, under this authority, plain- 
tiff had purchased and operated the business of other corporations and 
thereby earned and paid in dividends to its stockholders large sums of 
money. Such purchases had been made by the said Walter P. Taylor, as 
president and general manager of the plaintiff corporation. 

During the year 1925, and for several years prior thereto, Walter P. 
Taylor was and had been the president and general manager of the 
plaintiff corporation. Its business had grown in volume and prospered 
under his management, and its stockholders and board of directors had 
entrusted to him the full control and management of said business. 
They had implicit confidence in his business judgment, and relied upon 
the same without question. He was the owner of a large number of the 
shares of the common stock of plaintiff, and by reason of such owner- 
ship, as well as by reason of his official relations to the plaintiff, was 
interested in its success. 

During the year 1925, and for several years prior thereto, the South- 
ern Steel and Cement Company, a corporation organized under the laws 
of this State, with its principal office and place of business in the city 
of Asheville in Buncombe County, was and had been engaged in the 
business of buying, selling and dealing in building materials and sup- 
plies of all kinds. It was a competitor in business of the plaintiff. The 
defendant, Don S. Elias, was the principal stockholder of said Southern 
Steel and Cement Company, and as such controlled its business. Walter 
P. Taylor purchased his stock, as gvell as the stock of another stock- 
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holder, for and in behalf of the plaintiff, and after such purchase the 
business of the said Southern Steel and Cement Company was conducted 
in the interest of the plaintiff, as the owner of its common stock. 

Neither the purchase of defendant’s stock in the Soutaern Steel and 
Cement Company, nor the guarantee of the redemption cf its preferred 
stock, by the paper-writings attached to the certificates issued to defend- 
ant, was authorized by resolutions adopted by the board of directors or 
by the stockholders of plaintiff corporation. The members of the said 
board of directors, who were the owners of practically all the common 
stock of the plaintiff corporation, were advised by Walter P. Taylor of 
the negotiations between him, as its president and general manager, and 
the defendant, for the purchase of the shares of the common stock of the 
Southern Steel and Cement Company owned by the defendant, and knew 
that said purchase had been made, and that said stock had been acquired 
and was owned by plaintiff. No objection was made by the said direc- 
tors and stockholders to the purchase of said stock at any meeting of 
said board of directors or of said stockholders, or at any other time, until 
a special meeting held at the office of the plaintiff, on 24 September, 
1928. Shortly before said meeting members of the said board of direc- 
tors learned for the first time that Walter P. Taylor, as president of the 
plaintiff corporation, in addition to the payment to defendant of the 
sum of $50,000, and the issuance to him of certificates for 2,000 shares 
of the preferred stock of the Southern Steel and Cement Company, in 
payment of the common stock purchased from defendant, had executed 
the paper-writings purporting to guarantee the redemption of said 
certificates, in accordance with the terms therein set out. At said meet- 
ing held on 24 September, 1928, resolutions were adopted, repudiating 
the contract: by which the shares of common stock of the Southern Steel 
and Cement Company were purchased by Walter P. Taylor from the 
defendant, and also repudiating the contracts with respect to the re- 
demption of said certificates for preferred stock. 

At a meeting of the board of directors of the plaintiff corporation, 
held subsequent to the meeting at which said resolutions were adopted, 
the said board of directors by resolution duly adoptec, ordered and 
directed that the certificates for the three hundred shares of the com- 
mon stock of the Southern Steel and Cement Company, purchased 
from the defendant by Walter P. Taylor, and then owned by the 
plaintiff, be sold, assigned and delivered to the said Walter P. Taylor, 
upon the transfer by him to the plaintiff of a like number of the shares 
of the common stock of the plaintiff. Pursuant to this resolution, the 
sald certificates were thereafter sold, assigned and delivered to the said 
Walter P. Taylor, who in payment for same transferred and assigned 
certificates for the ike number of shares of the common stock of plain- 
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tiff, to the plaintiff. At the commencement of this action, plaintiff did 
not own the shares of the common stock which had been sold and trans- 
ferred to it by defendant, pursuant to the contract made with defendant 
by Walter P. Taylor, as president and general manager of plaintiff, on 
or about 1 November, 1925. Although plaintiff has an option to repur- 
chase said stock from Walter P. Taylor, it has not repurchased them. 
Walter P. Taylor now owns said stock, having purchased same from 
plaintiff. The stock is held by a bank, in escrow, to be delivered to 
plaintiff when and if it ‘shall exercise its option to repurchase same. 

At the close of all the evidence, defendant’s motion that the action be 
dismissed as of nonsuit was allowed. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court. 


Rollins & Smathers, A. Hall Johnston and Shuford & Hartshorn. for 
plaintiff. 
Bernard, Wilhams & Wright for defendant. 


Connor, J. It is not alleged in the complaint, nor was it contended 
at the trial of this action, that the contracts entered into by and between 
the president and general manager of the plaintiff corporation, and the 
defendant, for the purchase from defendant of shares of the common stock 
of the Southern Steel and Cement Corporation, and for the paymentof the 
purchase price for said stock 1n accordance with the terms of the con- 
tract of purchase, were ultra vires, and therefore void and of no bind- 
ing force and effect on the plaintiff. It is expressly provided in the 
certificate of incorporation of the plaintiff, that in order that plaintiff 
may properly prosecute the business in which it was authorized therein 
to engage, “the said corporation shall have full power and authority to 
purchase, lease and otherwise acquire, hold, mortgage, convey and other- 
wise dispose of all kinds of property, both real and personal, both in 
this State and in all other States, territories, and dependencies of the 
United States; to purchase the good will, business and all other prop- 
erty of any individual, firm or corporation, as a going concern, and to 
assume all its debts, contracts and obligations, provided said business 
is authorized by the powers herein conferred.” The Southern Steel and 
Cement Company was a corporation organized under the laws of this 
State and, by virtue of the powers and authority conferred upon it as a 
corporation by its certificate of incorporation, was engaged in the identi- 
cal business as that in which the plaintiff was and had been engaged at 
and prior to the date of said contracts. Therefore the contracts to pur- 
chase from the defendant the common stock of said corporation, and to 
pay for the same, in accordance with the contract of purchase, and thus 
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acquire control of its business, were within the express power conferred 
upon plaintiff as a corporation. In addition to this express power, con- 
ferred upon plaintiff by its certificate of incorporation, the plaintiff, as 
a corporation organized under the laws of this State, has the power, by 
virtue of C. 8., 1166, to “purchase stock, securities, and other evidences 
of indebtedness created by any other corporation or corporations of this 
or any other state, and while owner of such to exercise all the rights, 
powers and privileges of ownership.” 

It is not alleged in the complaint nor was it ¢dontended at the trial of 
this action that the contracts entered into by and between the president 
and general manager of the plaintiff corporation, and the defendant, for 
the purchase from defendant of shares of the common stock of the 
Southern Steel and Cement Company, and for the payment of the pur- 
chase price for said stock, in accordance with the terms of the contract 
of purchase, were fraudulent, or not in good faith. All the evidence is 
to the effect that in entering into said contracts, the president and gen- 
eral manager of the plaintiff, and the defendant, both acted in good 
faith, and with no purpose to defraud the plaintiff. Indeed, but for the 
business depression which has occurred since the date of said contracts, 
it does not appear that they were not in the interest of the plaintiff. 
No complaint was made by the directors and stockholders of plaintiff 
until after the business of both the plaintiff and the Southern Steel and 
Cement Company had fallen off in volume as the result of business con- 
ditions in Buncombe County and elsewhere. 

The question, therefore, presented for decision by this appeal is 
whether the president and general manager of a corporation organized 
under the laws of this State, who by virtue of his office has full control 
and management of the business of said corporation, mey, without ex- 
press authority conferred by resolution of the board of directors or of 
the stockholders of said corporation, adopted in a meeting of said board 
or of said stockholders, purchase the stock of another corporation, for 
and in the name of his corporation, and bind the same by contracts in 
its name for the payment of the purchase price for said stock, where 
the purchase of said stock is within the corporate powers of his cor- 
poration, and is made in good faith for its benefit and in its interest. 

It is well settled that the general manager of a corporation has larger 
and broader powers than its president. Ordinarily, the president of a 
corporation has no power to bind the corporation by contracts executed 
by him in its name, without the express authority of its board of di- 
rectors. Contracts made by him, without such authority, are not bind- 
ing upon the corporation, and unless ratified by its board of directors or 
by its stockholders, cannot be enforced against the corporation. “Aside 
from his position as presiding officer of the board of directors and of the 
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stockholders when convened in general meeting, the president of a cor- 
poration, has by virtue of his office, merely, no greater power than that 
of a director. Whatever authority he has must be expressly conferred 
on him by statute, charter, or by-law, or the board of directors, or be 
implied from express powers granted, usage or custom, or the nature of 
the company’s business. He may be, and frequently is, made the chief 
exécutive officer of the company and invested with broad general powers 
of management and superintendence; and in such case he necessarily has 
many implied powers.” I14a C. J., 93, sec. 1858(3). 

When the by-laws of a corporation provide for the election by the 
board of directors of a general manager of the corporation, and the 
board of directors by virtue of such provision, have elected a general 
manager, as In the instant case, in the absence of limitations upon his 
authority in the by-laws or by the action of the board of directors, he 
has the power to bind the corporation by contracts made in good faith, 
and within the corporate powers, without any resolution of the board of 
directors expressly authorizing the contracts. Supply Co. v. Machin, 
150 N. C., 738, 64 8. E., 887. In Morris v. Basnight, 179 N. C., 298, 
102 S. E., 389, it is said: “The contract to convey is sufficient in form, 
and having been executed by the general manager of the company, ap- 
parently within the course and scope of his powers, and in the line of 
the company’s business, 1s prima facie binding on the company. Bank 
v. Ow Mill, 157 N. C.; 802, 73 8. E., 93; Clowe v. Imperial Pine 
Products Co., 114 N. C., 304, 19 8S. E., 153.” 

Again in Watson v. Mfg. Co., 147 N. C., 469, 61 S. E., 273, it is said: 
“The management of the entire business of a corporation may be en- 
trusted to its president either by express resolution of the directors, or 
by their acquiescence in a course of dealing.” Brown, J., writing the 
opinion in this case, quotes with approval from Thompson on Corpora- 
tions as follows: “A stranger dealing with the corporation is not affected 
by secret restrictions upon his (such manager’s) powers of which he has 
no notice. In short, the powers of one who has been appointed general 
manager of the business of the corporation are, in America, generally 
understood to be coextensive with the general scope of its business.” In 
the instant case there was no restriction, secret or otherwise, upon the 
powers of the president and general manager of the plaintiff corporation. 
The contracts challenged by this action were similar to other contracts 
theretofore made by him, the validity of which had never been ques- 
tioned by the corporation. 

“The general manager of a corporation has general charge, direction 
and control of the affairs of the company for the carrying on of which 
it was incorporated. He is to be distinguished from a person who has 
the management of some particular branch of the business. While it 
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is said that he is virtually the corporation itself, and that his implied 
powers are coextensive with the general scope of the business of the 
corporation, yet the ultimate control rests with the board of directors. 
The office of general manager is of broader import than that of presi- 
dent. The fact that a person having an active conduct of the business 
of a corporation is also its president does not operate as a limitation 
upon the powers usually exercised by its general agents or managers. 
His authority is not limited to that possessed by virtue of his office as 
president, but is incidental to the management of the business.” 14a 
C. J., 94, sec. 1862(9). See, also, 7 R. C. L., 628, section 627 where it 
is said: “At the present time the general business of corporations is 
frequently entrusted to the management of a general manager, and it is 
well recognized that the corporation is bound by the acts of such man- 
ager within the apparent scope of his authority. The fact that a person 
having the general direction and active conduct of the business of a 
corporation is also its president does not operate as a limitation of the 
powers usually exercised by such agents or managers. His authority 
is not limited to that possessed by virtue of his office as president, but 
is incident to the management of the business.” 

Without regard to the facts shown by all the evidence, tending to show 
that the board of directors and the stockholders of plaintiff corporation, 
ratified the contracts made by its president and general manager with 
the defendant, with respect to the purchase of the shares of common 
stock of the Southern Steel and Cement Company and for the payment of 
the purchase price for such shares of stock, we are of opirion that plain- 
tiff cannot recover in this action for that the said contracts were valid 
and binding on the plaintiff. Even if the contracts were not authorized, 
all the evidence shows that they were subsequently ratified by the cor- 
poration, and are therefore binding upon it. The corporation accepted 
the benefits of the contract of purchase, with full kncwledge on the 
part of the directors that the stock had been purchased from defendant 
by its president and general manager, and sold and transferred the 
certificates for same after the directors were fully advised of the 
guarantee of redemption in the name of the corporation of the preferred 
stock of the Southern Stee! and Cement Company issued to the defendant 
in part payment of the purchase price of the stock. See Weathersby v. 
Texas & Ohio Lumber Co., 107 Tex., 474, 180 S. W., 735, 7 A. L. R,, 
1440 and note, in which it is said by the annotator that “it is well estab- 
lished that when an officer, without authority so to do, enters into a 
contract for a corporation, and the corporation receives and retains 
the benefits of the contract after acquiring knowledge of the circum- 
stances attending its execution, it thereby ratified the contract and makes 
it good by adoption.” See, also, Morris v. Y. & B. Cerporation, 198 
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N. C., 705, where the principles upon which the doctrine of ratification 
are founded and the decisions of this and other courts, applying these 
principles, are fully discussed by Clarkson, J. 

The judgment dismissing the action, at the close of the evidence, on 
motion of defendant under C. S., 567, 1s 

Affirmed. 





Cc. S. SOUTHERLAND vy. W. T. CRUMP, ExtcutTor or J. A. 
SOUTHERLAND, DECEASED. 


(Filed 2 July, 1930.) 


1. Judgments L a—Where record contains no evidence of payment of 
costs of prior action, directed verdict for plaintiff will be held error. 


Where, after judgment as of nonsuit, another action has been brought 
on the same cause of action within one year under the provisions of C. &., 
415, and defendant moves for judgment as of nonsuit and excepts to the 
trial court's refusal of the motion, and on appeal the only question pre- 
sented is whether the plaintiff had paid the costs of the prior action as 
required by the statute: Held, the burden is upon the plaintiff to show 
compliance with the statute and where the record on appeal contains 
no evidence that the costs of the prior action had been paid, a directed 
verdict in the plaintiff’s favor will be held erroneous, and it cannot be 
presumed that such evidence was properly before the jury from the fact 
that the trial court stated at the close of testimony that as he understood 
the evidence he would have to give a directed verdict that the costs had 
been paid, to which counsel did not object until after a verdict in the 
plaintiff's favor. 

2. Appeal and Error E g-——On appeal the record imports verity. 

On appeal to the Supreme Court the record imports verity and the 

Court is bound by what it contains. 


ADAMS, J., dissenting; Connor, J., coneurs in dissent. 


AppreaL by defendant from Daniels, J., and a jury, at December 
Term, 1929, of Duprin. Reversed. 

This is an action brought by plaintiff against the defendant to re- 
cover on a special contract and on quantum meruit. The jury found 
that there was no special contract, but gave a verdict on the quantum 
merutt, The defendant also set up the plea of the statute of limitations. 

The plaintiff offered in evidence summons issued 27 February, 1922, 
served 28 February, 1922, by sheriff of New Hanover County, in case 
entitled, C. S. Southerland v. J. A. Southerland. Judgment of nonsuit 
in the above case at December Term, 1926, Judgment Docket No. 14, 
page No. 253. Bill of cost in above case marked “Paid.’”’ Summons in 
ease entitled C. S. Southerland ». W. T. Crump, executor of J. A. 
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Southerland, issued 20 January, 1927, served 31 January, 1927. Plain- 
tiff offered judgment of nonsuit in last mentioned case rendered at the 
August Term, 1927, also judgment of the Supreme Court at Spring 
Term, 1928, filed 14 March, 1928, and also judgment of the clerk of the 
Superior Court as of the judgment of the Supreme Court, rendered 
Sites . day of o..........., 1928. Plaintiff offered summons in case of 
C. S. Southerland v. W. T. Crump, executor, issued 12 March, 1929, 
received by sheriff of Scotland County 14 March, 1929, and served 14 
March, 1929. Further necessary facts will be set forth in the opinion. 

Judgment was rendered for plaintiff on the quantum meruit. De- 
fendant made numerous exceptions, and assigned errors and appealed 
to the Supreme Court. 


Oscar B. Turner for plaintrff. 
George Rh. Ward for defendant. 


Crarxson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendant made motions for judgment as in case 
of nonsuit. C. S., 567. The court below overruled the motions and 
in this we think there was error. 

The sole question involved in this appeal is whether the cost in the 
second action was paid before the present action was instituted. 

C. 8., 415 is as follows: “If an action is commenced within the time 
preseribed therefor, and the plaintiff is nonsuited, or a judgment therein 
reversed on appeal, or 1s arrested, the plaintiff or, if he dies and the 
cause of action survives, his heir or representative may commence a new 
action within one year after such nonsuit, reversal, or arrest of judg- 
ment, if the costs in the original action have been paid by the plaintiff 
before the commencement of the new suit, unless the original suit was 
brought in forma pauperis.” See Hampton v. Spinning Co., 198 N. C., 
235. 

The former action in this cause, by an opinion of the Supreme Court 
filed 14 March, 1928, upon motion for nonsuit at the close of all the 
evidence made by defendants, was affirmed. Southerland v. Crump, 
195 N. C., 856. The present action was instituted by the issuance of 
summons on 12 March, 1929—within one year after the nonsuit in the 
original action. 

In Rankin v. Oates, 183 N. C., 517, it 1s decided that the burden to 
repel the plea of the statute of limitations is on the plaintiff. The de- 
fendants set up the plea of the one year statute of limitations. 

The record introduced by plaintiff does not show that the costs in 
the original action had been paid by the plaintiff before the commence- 
ment of the new suit. There is no evidence that “the original suit was 
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brought in forma pauperis.” The statute is mandatory and the burden 
is on the plaintiff to show compliance. 

Seventh issue: “Is the plaintiff’s cause of action barred by the three 
year statute of limitations as alleged in the answer? Answer: No.” 

Eighth issue: “Is the plaintiff’s cause of action barred by the one year 
statute of limitations, as alleged in the answer? Answer: No.” 

We find the following in the record: “I instruct you, if you believe 
the evidence in the case, you will answer the seventh issue, No, and also 
the eighth issue No. (At the close of the testimony, the court stated 
to counsel on both sides, that as he understood the evidence, he would 
have to charge the jury that if they believed the evidence, they would 
decide that plaintiff’s action was not barred by the statute of limitations. 
At that time, the court understood there was evidence, that the cost in 
both nonsuits had been paid before the pending action had been insti- 
tuted. To this, counsel, all of whom heard this statement, made no 
response, and did not argue this phase of the case to the jury; and, the 
court, at the conclusion of the argument charged the jury as he had 
intimated, without objection or question on the part of counsel. Their 
first objection to this instruction is contained in the exception to this 
part of the charge contained in defendant’s case on appeal, and in their 
exception to the refusal to nonsuit.) To so much of charge ag is 
embraced in brackets above, just above the statement inserted by the 
court, defendant, in apt time, excepted,” and assigned error. 

The judge in the court below said that he “understood” there was 
evidence that the cost in both nonsuits had been paid. But in this he 
was evidently laboring under a misapprehension, for the record is want- 
ing in this respect. The statement made by the court below and what 
occurred thereafter, does not show an admission or estoppel by counsel. 
Counsel for defendant was careful at the close of plaintiff’s evidence 
and at the close of all the evidence to make motions for judgment as in 
case of nonsuit to protect his client’s rights. These rights were pre- 
served by exceptions and assignments of error duly made. 

It is conceded that, on the record filed in this Court, the evidence 
of the plaintiff is not sufficient to repel the plea of the statute of 
limitations. But it is contended that as “the court understood there 
was evidence that the cost in both nonsuits had been paid before the 
pending action had been instituted,” it is permissible for us to assume 
that evidence of this character was brought to the attention of the jury 
In some proper way, and may have been inadvertently omitted from the 
record on appeal. With respect to a disputed question of fact we can 
know judicially only what the record discloses. Harper v. Bulloch, 198 
N. C., 448, and Harrington v. Wadesboro, 153 N. C., 487, are not at 
variance with this position, but in support of it. 
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Indeed, in every case where the trial court overrules a motion to 
nonsuit, he does so with the understanding that the evidence is sufficient 
to carry the case to the jury. And this is the very cuestion we are 
called upon to review. 

In settling the case on appeal, the careful judge did not state that 
there was an agreement or admission by counsel for defendant that the 
cost had been paid, nor that there was evidence of it—-neither do we. 
The court below was not stating contentions of the parties where it is 
the duty of counsel to except promptly or his objection is waived. S. v. 
Sinodis, 189 N. C., at p. 571. The record imports verity, we are bound 
by what it contains. The judgment is 

Reversed. 


Apams, J., dissenting. The plaintiff brought suit to recover an amount 
alleged to be due him for providing rooms, lodging, and board for the 
defendant’s testator and for service rendered in a sale of his land. 
The jury returned a verdict upon an implied contract, awarding the 
plaintiff $162.50 with interest for his service in procuring a sale of the 
land and $360 with interest for board, care, and maintenance. In 
answer to the seventh and eighth issues the jury found that the plain- 
tiff’s action was not barred by the three-year or the one-year statute of 
limitations. 

The defendant moved as provided in C. §., 567, for judgment as 
in case of nonsuit. The court denied the motion, the defendant ex- 
cepted, and the plaintiff recovered a judgment from whica the defendant 
appealed. 

The plaintiff brought an action against J. A. Southerland in which 
the summons was issued on 27 February, 1922. Judgment of nonsuit was 
entered in December, 1926, and the bill of cost was paid. On 20 January, 
1927, the plaintiff brought suit against. the defendant, executor of J. A. 
Southerland, on the same cause of action, and at the August Term of 
1927, the action was dismissed. On the plaintiff’s appeal to the Supreme 
Court the judgment was affirmed at the Spring Term of 1928. On 12 
March, 1929, the plaintiff commenced the present action against the 
defendant on the same cause. It was heard and determined at December 
Term, 1929, of the Superior Court of Duplin. 

The only question considered in the opinion of the Court is whether 
the plaintiff paid the cost incurred in the second action before insti- 
tuting the present suit, as required by C.S., 415. If he paid it his cause 
of action is not barred. On this point the record evidence gives us no 
information; but Judge Daniels instructed the jury to find, if they be- 
lieved the evidence, that the plaintiff’s action was not barred by the 
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statute of limitations. He set out his reason for giving this instruction: 
“At the close of the testimony, the court stated to counsel on both sides, 
that as he understood the evidence he would have to charge the jury, 
that if they believed the evidence, they would decide that plaintifi’s 
action was not barred by the statute of limitations. At that time, the 
court understood there was evidence, that the cost in both nonsuits had 
been paid before the pending action had been instituted. To this, 
counsel, all of whom heard this statement, made no response, and did 
not argue this phase of the case to the jury; and the court, at the 
conclusion of the argument, charged the jury as he had intimated, 
without objection or question on the part of counsel. Their first objec- 
tion to this instruction is contained in the exception to this part of the 
charge contained in the defendant’s case on appeal, and in their excep- 
tion to the refusal to nonsuit.” 

His Honor informed the attorneys that as he understood the evidence 
he would be compelled to give the directed instruction. He did so at 
the close of all the evidence; at the time the defendant was required to 
renew his motion for nonsuit and to give the reasons for his motion. No 
doubt his reasons were given. The alleged right of nonsuit turned upon 
the question whether the action was barred, and whether the action 
was barred turned upon the question whether the cost had been paid. 
It is perfectly obvious that Judge Daniels understood from the evidence 
that the cost had been paid. He said so: “At that time the court under- 
stood there was evidence that the cost in both nonsuits had been paid 
before the pending action had been instituted.” To understand a thing 
is to comprehend or to make out the meaning of it; not to guess at it. 
When he “understood there was evidence that the cost in both nonsuits 
had been paid” he evidently understood there was evidence before him to 
this effect. This is the natural and reasonable construction of his state- 
ment, for it is hard to see how he could have imagined there was such 
evidence or could have “labored under a misapprehension” as to ma- 
terial evidence on the really vital point in the case. 

It is said, however, that the record imports verity and that it does 
not disclose any evidence that the cost had been paid. When the trial 
judge before instructing the jury stated in effect, in the presence of 
counsel, that he understood the evidence to be that the cost had been 
paid and that for this reason it was his duty to give the directed in- 
struction on the last two issues, and this statement is made a part of 
the case on appeal, we may safely apply the words of Hoke, J., that “in 
support of the validity of the verdict and judgment it is proper for the 
appellate court to assume that a fact of this character was brought to 
the attention of the jury in some permissible way,” although it may 


116 IN THE SUPREME COURT. [199 


STATE V. RITTER. 


have been inadvertently omitted from the record on appeal. Harrington 
v. Wadesboro, 158 N. C., 487, cited and approved in Harper v. Bullock, 
198 N. C., 448. 

When counsel made no response to the statement set out above it was 
natural for the judge to conclude that there was no difference of opinion 
as to the evidence, and that they acquiesced in what he said. Under 
these circumstances the defendant should be bound by the instruction 
of which he now complains. The legal effect would be the same if he 
knew that an error of fact had been committed and remained silent when 
he was impliedly, if not expressly, invited to speak. It is said that we 
ean “know judicially only what the record discloses.” This is true if 
the word “record” is intended to include the case on appeal; but the 
case on appeal discloses facts which estop the defendant. ‘The controlling 
principle is not the verity of the record but the acquiescence of the 
defendant in the judge’s statement of what he understood the evidence to 
be; and acquiescence imports and is founded on knowledge and consent. 

In the appellee’s brief it is said, “There is no contention that the cost 
in both nonsuits had not in fact been paid, as indeed there could be 
none,” 

For the reasons given I do not concur in the opinion of the Court. 


Connor, J., concurs in dissent. 





STATE vy. A. H. RITTER, L. BEB. VAUGHN, ALEX. McKENZIE anp 
WOOLSEY WALL. 


(Filed 2 July, 1930.) 


1. Conspiracy B b—Evidence of criminal conspiracy held sufficient to 
sustain verdict of guilty in this case. 


Evidence in this case that one of the defendants in the presence and 
with the concurrence of the other, both engaged in the unlawful dealing 
in intoxicating liquor, offered to pay a certain sum of money for the 
killing of a person who had given information regarding illicit stills in 
that community, is held sufficient for a conviction of both for a conspiracy 
to kill. (See S. c., 197 N. C., 1138.) 


2. Same — Acts or declarations of conspirator is competent evidence 
against co-conspirators. 

Where two or more persons associate themselves together in a criminal 
conspiracy, any act or declaration made by one of them in the presence 
of the others in furtherance of the common object and forming a part of 
the res geste is competent in evidence against the others. 
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3. Criminal Law D b—Criminal conspiracy is a felony under statute 
and Superior Court has original jurisdiction of prosecution. 

While formerly under the common law a conspiracy was a misdemeanor, 
is changed by statute to a felony, C. S., 4178, applying to crimes of this 
class, providing that in the case of an offense done in secrecy and malice 
where the punishment is not provided for in the statute, the punishment 
may be by imprisonment in the State prison, and C. 8S., 4171, defining 
crimes so punishable as felonies, and the Superior Court has original 
jurisdiction of a prosecution for a conspiracy to kill, and the recorder’s 
court does not have exclusive original jurisdiction thereof, and improper 
venue must be met by a plea in abatement made in apt time, C. 8., 4606, 
before plea of not guilty. 

4, Criminal Law L i—Rulings and instructions in this case held to be in 
accordance with opinion granting new trial and to be free from error. 

Where on appeal of a prosecution for criminal conspiracy a new trial is 
awarded beeause of error in the admission of certain evidence, upon the 
new trial in the Superior Court the defendant’s plea of former jeopardy 
and motion to dismiss is properly disallowed, and where the admission of 
evidence and the charge of the court is in accordance with the opinion 
in the former appeal the defendant’s exceptions thereto cannot be sus- 
tained. 

5. Criminal Law I e—Explanation to jurors why some of alleged con- 
spirators were being tried while others were not is not prejudicial 
error. 


In the course of a prosecution for conspiracy an explanation to pros- 
pective jurors why some of the alleged conspirators were being tried 
while others were not, and proof of the fact during the trial is held not to 
be prejudicial error entitling the defendants to a new trial. 


Apprat by defendants A. H. Ritter and L. E. Vaughn, from Sink, 
Special Judge, at January Term, 1930, of RicumMonp. No error. 

This was an indictment against the defendants for conspiracy. The 
bill charges that the defendants “on 3 July, 1927, did wrongfully, and 
unlawfully and wilfully and feloniously conspire and confederate to kill 
and murder and to cause to be killed and murdered one Cleveland Cagle, 
and in carrying out said conspiracy and cenfederation to kill and cause 
to be killed said Cagle did unlawfully, wilfully and feloniously offer to 
contract to pay to one Charlie Patterson the sum of $200, and to give 
said Patterson whiskey and protect him in the commission of said 
murder with the sheriff and other officers of Moore County, contrary to 
the form and statute in such cascs made and provided, and against the 
peace and dignity of the State.” 

The evidence was to the effect that one Cleveland Cagle, who lived 
about a mile from Carthage, was active in prosecuting and stopping the 
manufacture and sale of intoxicating liquor in his community. The 
evidence on the part of the State in this regard against Ritter and 
Vaughn was plenary. Ritter said to Cagle, when both Vaughn and 
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Ritter were present: “By God, what do you have to do about it, you 
s— of a b—; you are breaking up all the stills and everything else,” and 
then he went to accusing and cussing. On the last night in June, 1927, 
between 12 and 1 o’clock, Cagle and certain officers captured a car about 
eight miles from Carthage; Vaughn and Woolsey Wall were in Vaughn’s 
car, and they captured eighteen to twenty gallons of whiskey, in a keg in 
the back seat of the car. ‘We back-tracked that car from there about a 
mile or a mile and a half. It was a country road, and we back-tracked 
that ear, and just at the break of day, we tracked that car to where it 
had turned off that road to a fellow’s house and tracked it in the woods 
about a quarter of a mile and in about ... miles of a big still where it 
had just been let out, and there must have been about ¢,000 gallons of 
beer in there, and it was warm. We destroyed that still.” 

Vaughn was indicted and plead guilty of possessing and transporting 
liquor. 

There was abundant evidence to be submitted to the jury in regard 
to conspiracy against both Ritter and Vaughn. Alex. McKenzie plead 
guilty to the bill of indictment, and his evidence alone was sufficient to 
be submitted to the jury, and much evidence other than his. Alex. 
McKenzie testified in part: “I called Charlie (Patterson) and told him 
some folks wanted to see him, and he came out and we all walked down 
to the spring. Bud (A. H.) Ritter had a coca-cola bottle of whiskey in 
his pocket, and Charlie (Patterson) took a drink and I took a little, and 
one of the others, Vaughn or Bud, took a drink. The spring is about 
as far from Charhie’s house as from here to the street or maybe a little 
further. They got to talking, and Bud wanted to know of Charlie if 
the officers were pretty bad after a fellow for whiskey, and Charlie said, 
‘Yes, they are pretty bad down here,’ and Bud said, ‘I got a little job I 
would like you all to do. There is a damn son of a b—- up there that 
is turning up everything. Vl give you and Alex $100 to go up there 
and knock him in the head and let an automobile run over him and 
knock him in the head or run the automobile over him.’ ‘If you don’t 
do it for that, I will give you $200 each, and Sheriff Fry said he would 
give $500 on the side.’ I said, ‘Bud, that would not be giving a man a 
chance.’ He said ‘The damn son of a b-~ don’t need a chance; he has 
had too many chances now.’ They talked on about this Clay Cagle; they 
called him Clay or Cleve one, and said, ‘We are going to come back 
down here tomorrow, and you all make up your minds and go with us 
and get him out and kill him or get him where we can get hold of him, 
and kill him, and we will give you all $500, and Sheriff Fry will give 
you all $500. Don’t you boys be drinking, as we are coming back to- 
morrow.’ Bud was doing the talking. Vaughn was there and Vaughn 
said, ‘Don’t be drinking” ” 
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The defendants introduced no evidence. Woolsey Wall has never 
been taken. The jury returned a verdict of guilty against Ritter and 
Vaughn. The court below rendered’ judgment on the verdict. The de- 
fendants excepted and assigned numerous errors and appealed to the 
Supreme Court. 


Attorney-General Brummatt and Assistant Attorney-General Nash for 
the State. 

W. R. Clegg, F. W. Bynum, N. McN. Smith and L. B. Clegg for 
Ritter and Vaughn. 


Crarxson, J. This action was before this Court before, and a new 
trial granted. S. v. Ritter and Vaughn, 197 N. C., 1138. In that opinion 
the law of what constitutes conspiracy and the kind of evidence to sus- 
tain the charge is fully set forth. The action was sent back for a new 
trial on the declarations of Alex. McKenzie, and it is there said at 
p. 116: “The declarations of Alex. McKenzie, made after he had aban- 
doned the conspiracy, and not in furtherance of the common design, but 
in derogation of it, and in the absence of the other conspirators, while 
competent against him, yet, we think, are inadmissible as evidence 
against the defendants Ritter and Vaughn. S&S. v. Dean, supra (85 
N. C., 63); 8. v. George, supra (29 N. C., 321). Nor can the admission 
of this evidence be held for harmless error. It undoubtedly weighed 
heavily against defendants.” 

At the trial of the present action, from which this appeal was taken, 
the defendants introduced no testimony, and at the close of the State’s 
evidence the defendants moved to dismiss the action. C.8., 4643. The 
court below overruled this motion, and in this we can see no error. 

A contention of defendants: Did the Superior Court of Richmond 
County have jurisdiction? We think so. Conceding, but not deciding, 
that the recorder’s court had exclusive original jurisdiction of all crimes 
below the grade of felony within twelve months after the commission of 
the offense, and this offense was committed within the twelve months, 
yet we think the crime of conspiracy, now a felony and not a misde- 
meanor. The crime of conspiracy at common law was a misdemeanor. 
S. v. Jackson, 82 N. C., 565. We think this has been changed by 
statute. 

C. §., 4171: “A felony is a crime which is or may be punishable by 
either death or imprisonment in the State’s prison. Any other crime 
1s a misdemeanor.” 

C. 8., 4172: “Every person who shall be convicted of any felony for 
which no specific punishment 1s prescribed by statute shall be impris- 
oned in the county jail or State prison not exceeding two years, or be 
fined, in the discretion of the court, or if the offense be infamous, the 
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person offending shall be imprisoned in the county jail or State prison 
not less than four months, nor more than ten years, or be fined.” 

C. S., 4173: “All misdemeanors, where a specific punishment is not 
prescribed shall be punished as misdemeanors at common law; but if 
the offense be infamous, or done in secrecy and malice, or with deceit and 
intent to defraud, the offender shall be punished by imprisonment in 
the county jail or State prison for not less than four months nor more 
than ten years, or shall be fined.” 

Pubhe Laws of N. C., 1927, ch. 1, C. S., 4173, was amended “by in- 
serting after the word ‘jail’ before the word ‘for’ in line 5 of said section 
the following words, ‘or State prison.’ ” 

Interpreting, then, this addition to section 4173, in connection with 
section 4171, it makes the particular offense in the instant case, having 
been done in secrecy and malice, distinctly a felony. That section is not 
defining offenses, but providing punishment for them and it, therefore, 
sets aside, as the necessary effect of the amendment, the offenses in the 
latter clause as felonies, to be punished by imprisonment. in the State’s 
prison. Consequently, properly interpreted, this amendment of 1927 
creates a conspiracy formed in secrecy and in malice, a felony, which, 
using the words in section 4171, may be punishable by imprisonment in 
the State’s prison. 

Under C. S., 4606, improper venue must be met by plea in abatement. 
The defendant’s plea in abatement was made in the lower court for the 
first tume when this case came on for trial after a new trial was granted 
Ritter and Vaughn, therefore it was not made in apt time. A plea in 
abatement is too late after a plea of not guilty. S. v. Oliver, 186 
N. C., 329; 8. v. Hooker, 186 N. C., 761; S. v. Mitchem, 88 N. C., 608. 

Another contention of defendants: Are the exceptions and assign- 
ments of error of the defendants to the evidence offered over their ob- 
jection well taken? We think not. 

The principle of law in reference to this evidence is thus stated in 
12 C. J., p. 634, part sec. 227(3), under Conspiracy: “In the reception 
of circumstantial evidence, great latitude must be allowed. The jury 
should have before them and are entitled to consider every fact which 
has a bearing on and a tendency to prove the ultimate fact in issue, and 
which will enable them to come to a satisfactory conclusion.” 

Wharton’s Criminal Evidence (10 ed.), p. 1672: “We may be satis- 
fied from circumstances attending a series of criminal acts that they 
result from concerted and associated action, although if each circum- 
stance was considered separately it might not show confederation, but, 
where linked together circumstances that in themselves are inclusive, 
yet taken as a whole, may show that apparently isolated acts spring from 
a common object and have in view the promotion of a common purpose.” 
S. v. Anderson, 92 N. C., 732; see S. v. Brady, 107 N. C., 822. 
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In 4 Elhott on Evidence, p. 203, part sec. 2939, the principle is thus 
stated: “It is perhaps the universal rule that any act done, or any 
declaration made, by any one of the conspirators in the furtherance or 
perpetrations of the alleged conspiracy may be given in evidence against 
himself or his coconspirators. This rule has been more aptly stated as 
follows: ‘The law undoubtedly is, that where two or more persons com- 
bine or associate together for the prosecution of some fraudulent or 
illegal purpose, any act or declaration made by one of them in further- 
ance of the common object, and forming a part of the res geste, may be 
given in evidence against the other”” 8S. v. Anderson, 92 N. C., 732; 
Saunders v. Gubert, 156 N. C., 463; 8. v. Davis, 177 N. C., 573; S. v. 
Connor, 179 N. C., 752; 8. v. Stewart, 189 N. C., 840; S. v. Rotter et al., 
supra. 

‘Lhe defendants made several other contentions: “Should the defendants’ 
plea of former jeopardy and motion to dismiss in conformity with the 
opinion of the Supreme Court on file in this cause have been allowed ?” 
We think not. “Is it either necessary or proper to explain to prospective 
jurors why one man is being tried and another is not, or to prove this 
fact in the trial of a cause?’ We see no prejudicial error from what was 
done. “Is the opinion of the Supreme Court excluding evidence on an 
appeal binding on the court below when a new trial is being had?” We 
think the court below followed the former opinion in trying the action. 
“Should the exceptions to the charge of the court be sustained?” We 
think not. On the whole, the charge of the court below set forth the 
law, and applied the law applicable to the facts. 

From a careful reading of the charge by the court below, we think it 
fair to the defendants. It defined what was conspiracy, and charged: 
“Tf from all the evidence you shall find, beyond a reasonable doubt that 
Ritter and Vaughn, between themselves, agreed to kill or to procure 
another to kill the witness, Cagle, or if they, along with Alex McKenzie 
and Wall, or any one else, agreed to kill or have killed the witness, 
Cagle, and that they so conspired and agreed among themselves with 
the intention to destroy or have destroyed the witness, Cagle, and you 
shall be so satisfied, beyond a reasonable doubt, it would be your duty to 
find the defendants guilty. If, on the other hand, upon an examination 
of all the testimony you shall fail to be so satisfied, or shall accept the 
defendants’ contentions that there was no conspiracy, that there was no 
act on their part from which you can infer conspiracy, or from all the 
evidence that there was none, then it would be your duty to return a 
verdict of not guilty. . . . The defendants have not gone upon the 
witness stand, which is their privilege. Under the laws of the State of 
North Carolina, a defendant may or may not go on the witness stand, 
and the fact that he does not go upon the witness stand shall not be con- 
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sidered by the jury against him, and the fact that a defendant does, or 
does not go on the stand, must not be considered against him. The de- 
fendants are presumed to be innocent, and that presumption follows 
them throughout the trial. . . . The defendants say (speaking of 
the State’s witnesses) they are not worthy of bchef; that, they were all 
drinking and were not capable of understanding the nature of their acts 
and conduct; that, the witnesses, Patterson and McKenzie, are interested 
parties, and that, McKenzie is particularly interested, and that you 
should scrutinize his testimony and analyze it. . . . The defendants 
contend to the contrary, that they were there for a lawful purpose, and 
while drunk, that there was no conspiracy to murder; that, it was un- 
natural and unreal, and that, if they had desired to destroy or have de- 
stroyed the witness Cagle, they would not have sought out a strange 
negro and a white man they were not well acquainted with, at least, with 
whom one was not well acquainted, and that you should fail to find, 
beyond a reasonable doubt that the defendants are guilty, and that you 
should aequit them.” 

The facts were for the jury to determine. The contertions given by 
the court below on both sides and the charge of the court selow was fair, 
and we can see no error in law to give a new trial. We may state that 
two juries, twenty-four men free from bias, have found the defendants 
guilty. 

We are indebted in the preparation of this opinion to the most ex- 
cellent brief of the Attorney-General and Assistant Attorney-General. 
In law we ean find 

No error. 





CORNELIA T. JESSUP ef aL. v. THOMAS NIXON, 
(Filed 2 July, 1930.) 


1. Mortgages H p—Heirs at law of deceased mortgagor may bring action 
to redeem land even though estate was insolvent at time of sale. 


The heirs at law of a deceased mortgagor are not precluded in proper 
instances from bringing suit to redeem the mortgaged land on the ground 
that the sale was not made in compliance with the terms of the mortgage 
even though the estate of the mortgagor was insolvent at the time of the 
sale. 


2. Mortgages H h-——Execution of power of sale must be had in strict con- 
formity with provisions in mortgage. 

Where a mortgage conveyance expressly provides that the mortgagee 
should give written notice thirty days before exercising te power of sale 
contained therein, the provisions must be strictly complied with to ex- 
tinguish the equity of redemption. 
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3. Appeal and Error I b—Under the facts of this case the doctrine of the 
law of the case does not preclude court from reviewing former de- 
cision. 


Where on appeal in an action to redeem lands from a mortgage sale the 
Supreme Court holds that the heirs at law of a deceased mortgagor may 
not bring action to set aside the mortgage when at the time of the sale 
the estate of the mortgagor was insolvent, but states that there was no 
evidence that the power of sale had been improperly executed, and on sub- 
sequent appeal it is held that the former decision was the law of the case 
and precluded further inquiry: Held, upon a petition to rehear where the 
record discloses that the power of sale had not been properly executed, the 
doctrine of the law of the case will not preclude the court from determin- 
ing the phase of the case not before the Court at the time the first de- 
cision was rendered when the rights of third persons have not intervened, 
the Court having the power to review its own decisions. 


(CLARKSON, J., dissenting. 


Crviz action, before Moore, Special Judge, at April Term, 1928, of 
PERQUIMANS. 

From judgment rendered in this cause the defendants appealed to the 
Supreme Court, and the opinion of the Court is reported in 196 N. C., 
33, 144 S. E., 875. 

Thereafter, in apt time, the plaintiffs filed a petition to rehear. The 
petition was granted and additional briefs were filed by the parties, and 
the cause is now before us for decision. 

This same cause was considered by this Court and opinions rendered 
and reported in 186 N. C., 100, 118 S. E., 908; 193 N. C., 830, 136 
S. E., 722, and 196 N. C., 33, 144 S. E., 375. The facts are fully set 
forth in said cases, and therefore it becomes unnecessary to restate them. 


EBhringhaus & Hall and McMullan & Leroy for plaintiffs. 
Whedbee & Whedbee, Thompson & Wilson, H. S. Ward and Stephen 
C. Bragaw for defendant. 


Broepen, J. Are the heirs at law of a deceased mortgagor precluded 
from setting aside a sale of the mortgaged premises, not made in com- 
phance with the terms of the mortgage, when at the time of said sale 
the estate of the mortgagor was insolvent and unable to pay more than 
fifty-three per cent of the indebtedness thereof ? 

From time immemorial it has been held by the courts that the law 
looks upon a mortgagor with a kindly eye, and this legal beneficence has 
grown into a maxim “that once a mortgage always a mortgage.” Ray v. 
Patterson, 170 N. C., 226, 87 S. E., 212. It is also beyond question in 
this jurisdiction that the heirs at law of a deceased mortgagor may main- 
tain an action to redeem. Rich v. Morisey, 149 N. C., 37, 62 S. E., 762; 
Morris v. Carroll, 171 N. C., 761, 88 8. E., 511. 
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In the case at bar, the ancestor of plaintiffs executed a mortgage pro- 
viding for the exercise of power of sale “upon written notice to the party 
of the first part for thirty days that prompt payment is expected and 
upon default thereof sale will be made under the power of this mort- 
gage,” etc. The jury found in response to the first issue that the mort- 
gagee failed to give written notice for thirty days that prompt payment 
was expected. Therefore, the sale was not properly made and the 
equity of redemption was not extinguished, for “in an instrument of this 
kind the law is that a statutory requirement or contract stipulation in 
regard to notice is of the substance, and unless comphed with a sale is 
ineffective as a foreclosure, and even when consummated by deed the 
conveyance only operates to pass the legal title, subject to certain equita- 
ble rights in the purchaser, as of subrogation, etce., in cese he has paid 
the purchase money in good faith.” Brett v. Davenport, 151 N. C., 56, 
65 8. E., 611; Hubanks v. Becton, 158 N. C., 231, 73 8. JE., 1009. 

The opinion of the Court in 196 N. C., 33, followed the opinion re- 
ported in 186 N. C., at p. 100, and the petition to rehear attacks the 
legal soundness of that opinion. In 186 N. C., 100, 118 S. E., 896, the 
Court said: “The plaintiffs must show that the assets of the estate were 
sufficient to pay his debts before they could ask the cour? to decree that 
they recover this land and its rents when the creditors had not been paid 
in full.” In other words, this proposition means, as the writer interprets 
it, that the heirs at law of a deceased mortgagor cannot assert the right 
to redeem even though the sale be invalid, when it appears that the estate 
was insolvent, and that it would be necessary to sell the land at any 
event to make assets to pay debts. The cases cited in the opinion in 
186 N. C., 100, in support of the principle announced are Highsmith v. 
Whitehurst, 120 N. C., 128, 26 S. E., 917, and Russell v. Roberts, 121 
N. C., 322, 28 S. E., 406. In the Highsmith case an action was insti- 
tuted to sell the land to make assets and the administrator was the pur- 
chaser at the sale. The widow and heirs at law of the mortgagor sought 
to redeem the land. It did not appear that the sale had been improperly 
made, and the attack upon the sale failed, because in referring to the 
proceeding the Court declared: ‘““And while it is not as formal as it 
might have been, it appears to have been substantially correct and au- 
thorized the defendant administrator to sell the land.” Clearly the 
equity of redemption was properly extinguished, and the only question 
left in the case was whether the conveyance could be set aside on the 
ground of fraud for the reason that the administrator was the purchaser 
of the property. The Court said: “Indeed, it is shown that the plaintiffs 
could not have been injured by the purchase of Barnhill, though made 
for the administrator, as the land sold for $1,211, when the jury on the 
trial of this case found that at the date of the sale it was only worth 
$1,200.” 
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In the Russell case, supra, it appeared without question that the land 
was properly sold and brought a fair price, and that every dollar of the 
purchase money was applied to the payment of debts of decedent. 

These cases, therefore, hold that if the power of sale is properly exer- 
eised, the equity of redemption is properly extinguished, and hence, in 
order to set aside a conveyance upon the ground of fraud because it was 
purchased by a person acting in a fiduciary relation, injury must be 
shown, and in such event, if no injury is shown, the conveyance will not 
be set aside. 

However, the case at bar presents both aspects of the legal question, 
because the jury has found that the power of sale was not properly ex- 
ercised, and that the sale was invalid from the beginning. Indeed, the 
proposition that the insolvency of the estate of the mortgagor precluded 
the exercise of the right of redemption was considered by this Court in 
Rich v. Morisey, 149 N. C., 37. In that opinion the Court said: ‘The 
defendants except to his Honor’s refusal to permit them to show that 
O. LB. Morisey was insolvent at the time of his death. We see no error 
in this. It was not relevant to, and could not affect the verdict upon 
any issue, besides, with the final account of the administrator in evidence, 
unimpeached, insolvency was clearly shown.” 

In the case at bar the report of the administrator clearly showed in- 
solvency, and thus the Rich case is positive authority that mere insol- 
vency of the estate will not preclude the heirs at law of the mortgagor 
from asserting the right of redemption where the sale of the land was 
not properly made. 

After careful examination, we are of the opinion that the decision in 
186 N. C., p. 100, with respect to the right of redemption is not in accord 
with the weight of authority or the logic of the law. 

The decision of the Court reported in 196 N. C., 33, adopted the view 
that the decision in 186 N. C., 100, was the “law of the case,” and, there- 
fore precluded further inquiry. Ray v. Veneer Co., 188 N. C., 414, 124 
S. E., 756; Mfg. Co. v. Hodgins, 192 N. C., 577, 185 S. E., 466; New- 
bern v. Tel. Co., 196 N. C., 14, 144 S. E., 875. Undoubtedly this is a 
strong position and presents serious legal difficulty. However, it has 
been held in School Directors v. City of Asheville, 137 N. C., 503, 50 
S. E., 279, that the doctrine of “law of the case” does not preclude the 
Court from reviewing its own decision, “certainly when no rights of 
property have become vested or change made in the status of the parties 
by reason of a ruling at some former stage of litigation.” Furthermore, 
in the appeal reported in 186 N. C., p. 100, the Court expressly said that 
“there was no evidence that due notice and advertisement of sale were 
not given in 1896, or that the mortgage sale was not regular.” In the 
record now before us the jury finds upon competent evidence that the 
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sale was not properly and regularly made, and conceding that the prin- 
ciple of “law of the case” is salutary and essential in giving uniformity 
and permanence to judicial decision, it is apparent that it should not be 
applied in full vigor to a phase of the case which was not before the 
Court at the time the decision was rendered. That is to say, in the case 
reported in 186 N. C., p. 100, the evidence tended to show that the sale 
was regularly made. In the case as now constituted it appears that the 
sale was not regularly made. Hence the “law of the case” does not pre- 
clude the Court from determining the question as now constituted. 

There are many exceptions in the record, and we have given earnest 
and careful consideration to the records, the briefs, the petition to 
rehear, and the additional briefs filed by the parties, and have come to 
the conclusion that the judgment rendered at the April Term, 1928, of 
Perquimans Superior Court ought to be upheld and affirmed, and it is 
so ordered. 

Petition allowed. 


Crarkson, J., dissenting: I signed the petition for a rehearing in this 
action so that again this long drawn out controversy could be recon- 
sidered. I cannot make up my mind that the petition should be allowed. 

On 30 March, 1896, Francis Nixon, Jr., died and left several children, 
all are dead except Cornelia T. Jessup, the plaintiff, a minor six years 
of age at her father’s death. On 11 August, 1921, she brought this 
action, nearly ten years after she became of age, against her uncle the 
defendant. 

The case came on for trial at April Term, 1923. The issues submitted 
to the jury and their answers thereto will explain the controversy : 

“1. Was the deed from David Cox, mortgagee to the defendant, invalid 
and ineffective to pass the equitable title to the land in question, because 
made without notice of sale and advertisement, as alleged in the com- 
plaint? Answer: Yes. 

2. Was said deed invalid and ineffective to pass the equitable title to 
said land because the same was sold subject to the homestead rights of 
the children, as alleged in the complaint? Answer: Yes. 

3. What was the fair market value of said land at the time of said 
sale, to wit, 1 July, 18962 Answer: $1,250. 

4, Did the defendant fraudulently procure the foreclosure of said 
mortgage and the sale of said land and cause the same to be sold subject 
to the dower interest of the widow and the homestead rights of the 
children of Francis Nixon and thereby obtain the same at a grossly in- 
adequate price, as alleged in the complaint? Answer: No. 

5. Did the defendant, while administrator, and with a purpose of pur- 
chasing the property in question at an undervaluation cause or know- 
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ingly permit it to be understood at such sale that he was purchasing 
such property for the benefit of the heirs of Francis Nixon, deceased, as 
alleged? Answer: No. 

6. Is plaintiffs’ cause of action barred by the ten-year statute of limi- 
tations, as alleged in the answer? Answer: No. 

7. Did plaintiffs discover, or could they by due diligence have dis- 
covered prior to three years before the commencement of this action the 
fraudulent conduct of defendant alleged in the complaint and referred to 
in the fourth and fifth issues? Answer: (Not answered by jury.) 

8. Is plaintiff’s cause of action based on alleged fraudulent conduct of 
defendant barred by the three-year statute of, limitations as alleged in 
the answer? Answer: (Not answered by jury.)” 

Judgment on the verdict was rendered for the plaintiff and on appeal 
this Court found error. 186 N. C., 100. The case came on for trial 
again at April Term, 1928, and the following issues were submitted to 
the jury and their answers thereto: 

“1. Did the mortgage sale from Dr. David Cox, to the defendant, 
Thomas Nixon, fail to comply with the terms of the mortgage, in that 
said sale was had and made without written notice for thirty days that 
prompt payment was expected, and, in default thereof, sale would be 
made under the power of the mortgage, as alleged in the complaint? 
Answer: Yes. 

2. Did said mortgage sale fail to comply with the terms of said mort- 
gage, in that said sale was had and made subject to the dower rights of 
the widow, and to the homestead rights of the children of Francis Nixon, 
Jr., as alleged in the complaint? Answer: Yes. 

3. Is plaintiff’s cause of action barred by the statute of limitations, as 
alleged in the answer? Answer: No.” 

The only serious contention is that the defendant Thomas Nixon failed 
to comply with the terms of the mortgage “in that said sale was had and 
made without written notice for thirty days that prompt payment was 
expected,” ete. 

It will be noted that the defendant was administrator of Francis 
Nixon, Jr., and the judgment at April Term, 1923, found: “What was 
the fair market value of said land at the time of said sale, to wit, 1 July, 
1896? Answer: $1,250. Did the defendant fraudulently procure the 
foreclosure of said mortgage and the sale of said land and cause the 
same to be sold subject to the dower interest of the widow and the home- 
stead rights of the children of Francis Nixon and thereby obtain the 
same at a grossly inadequate price, as alleged in the complaint? An- 
swer: No.” 

From the proceeds of the sale and other assets, defendant had 53 per 
cent to pay on Francis Nixon, Jr.’s, debts. The fair market value of the 
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land at the time was $1,250, which would about pay the debts of Francis 
Nixon, Jr., and practically nothing would be left for plaintiff, heir at 
law, if all the debts were paid. As the jury found there was no fraud in 
the sale, the notice under the mortgage was technical, and after a quarter 
of a century such a bona fide sale that is without fraud should not be 
resurrected. Defendant under the sale went into possession of the land 
and has been in possession ever since. Under the facts and cireum- 
stances of this case, I think the principle and laches applies and this 
contest between blood-kin, a niece and uncle, should be forever buried. 

The principle is well stated in McIntosh, N. C. Prac. and Proc., p. 
103-4, as follows: “It does not follow that, because the statutes of limita- 
tions may bar a remedy in equity as at law, the court will grant equitable 
relief in every case where the statute has not barred. laches, or un- 
reasonable delay, independently of any statute of limitation, will prevent 
relief in equity, upon the principle that equity aids the diligent and not 
the slothful. When a claimant has slept on his rights until the rights of 
innocent third persons have intervened, or it would be otherwise inequi- 
table to change the existing conditions, equitable relief may be denied, 
although the statute of limitations has not barred the claim. Conscience, 
good faith, and reasonable diligence are necessary to call forth the 
exercise of the peculiar powers of a court of equity. No particular rule 
can be given as to what will constitute laches; it must depend upon the 
circumstances of each case.” 


HELEN B. REDFERN vy. WALTER M. McGRADY, J. M. WALLACE, anv 
I. G. WALLACE, PARTNERS, TRADING AND DOING BUSINESS As WALLACE 
BROTHERS; MECKLENBURG FARMERS’ FEDERATION (aA Corpora- 
TION), AND JAMES M. YANDLE, CLerRK OF THE SUPERIOR CouRT, MECK- 
LENBURG COUNTY. 

(Filed 2 July, 1930.) 


1. Mortgages H o—Statutory powers of clerk in regard to resale under 
mortgage are to be strictly complied with. 


The supervisory powers given the clerks of the Superior Courts by €. S., 
2591, apply to sales and resales under the power of sale contained in 
mortgages and deeds of trust and not to ordinary judicial sales, and the 
statute must be strictly complied with. 


2. Same—Where no advance bid is made within ten days it is duty of 
clerk to order trustee to make deed to last and highest bidder at the 
sale. 


Where an advance bid is made for the resale of lands foreclosed under 
power of sale, it is the duty of the clerk upon receiving the deposit within 
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the time prescribed to order a resale, and where such resale is made and 
no advance bid is made within ten days, to order the trustee or mortgagee 
to make conveyance to the purchaser upon his payment of the amount of 
his bid. 

3. Mortgages H n—In this case held: mortgagee waived right to deposit 
made by mortgagor to cover his advance bid for resale of property. 


Where the mortgagor of lands foreclosed under power of sale makes an 
advance bid within ten days from the date of the sale and makes the re- 
quired deposit, and the clerk orders a resale, and the mortgagor becomes 
the last and highest bidder at the resale, and the trustee and cestui que 
trust give the mortgagor time within which to comply with the bid and 
the clerk does not issue an order for the trustee to make title to the pur- 
chaser in accordance with the mandatory provisions of the statute, and 
thereafter the trustee files a petition for the sale of the land: Held, upon 
the land failing to bring the amount of the mortgage debt at the sale 
ordered after the failure of the mortgagor to comply with his bid, the 
trustee and cestui que trust by treating the bid of the mortgagor as a 
nullity and by taking the matter out of the clerk’s hands waived their 
lien on the amount deposited by the mortgagor for the resale, and the 
deposit in the clerk’s hands is subject to attachment by the creditors of 
the mortgagor. 


AppEAL by plaintiff from Sink, Special Judge, Special Term, 17 Feb- 
ruary, 1930, of MeckienBure. Affirmed. 

This was an action brought by plaintiff to recover of the defendants 
the sum of $369.34. The facts: The defendant, Walter M. McGrady, 
on 1 February, 1926, executed and delivered to John A. McRae, trustee, 
a deed of trust on certain land to secure certain bonds due to plaintiff 
for $6,500. The deed of trust was duly registered. Default was made 
in the payment of the bonds and the trustee advertised the property 
under C. S8., 2591. Several sales took place: (1) Sale on 17 October, 
1927. Plaintiff Helen B. Redfern became the last and highest bidder 
in the sum of $6,700. Report of sale was duly made to the clerk by the 
trustee. In complhance with the statute within ten days, the defendant 
Walter M. McGrady, 22 October, 1927, deposited with Jas. M. Yandle, 
the clerk, advance bid of 5 per cent, $335. A resale was ordered on 
22 October, 1927, to take place on 21 November, 1927, when Walter M. 
McGrady became the last and highest bidder in the sum of $7,035. 
Report of resale was duly made to the clerk by the trustee. On 30 No- 
vember, 1927, H. B. Teeter deposited with the clerk 5 per cent advance 
bid, $351.25 ($351.75). A resale was ordered to take place on 19 Decem- 
ber, 1927, when N. B. Teeter became the last and highest bidder in the 
sum of $7,386.75. Report of resale was duly made to the clerk by the 
trustee; on 29 December, 1927, Walter M. McGrady deposited with the 
clerk 5 per cent advance bid, $369.34—amount sued for in this actron. 
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A resale was ordered on 3 March, 1928, and the land resold on 19 March, 
1928, and Walter M. McGrady became the last and highest bidder in 
the sum of $7,756.08. McGrady offered to increase his bid 5 per cent 
within the ten days, but the clerk required a $1,000 bond, and nothing 
was done. McGrady promised to pay the plaintiff the amount of bid if 
she would give him time. Extensions were given from 19 March, 1928, 
to 1 September, 1928, when the plaintiff filed a petition before the 
clerk setting forth that McGrady had failed to comply with his bid and 
praying a resale. That “the said order also provided that notice be 
issued to the said Walter M. McGrady to show cause why his deposit 
of $369.34, as aforesaid, should not be applied upon the expenses of the 
several sales, trustee’s commissions, ete.” A resale was crdered to take 
place on 1 October, 1928, and plaintiff, Helen B. Redfern, became the 
last and highest bidder in the sum of $3,300. On 1 October, 1928, the 
report of sale was duly made to the clerk by the trustee. On 11 October, 
1928, Walter M. McGrady deposited with the clerk 5 per cent advance 
bid, $165, and gave bond in the sum of $1,500 for the performance of 
his bid, as required by the clerk. A resale was ordered on 11 October, 
1928, and the land resold on 19 November, 1928, and plaintiff, Helen B. 
Redfern, became the last and highest bidder at $6,500. The report of 
resale was duly made to the clerk by the trustee. A deed was duly made 
to her for the property upon order of the clerk. The property purchased 
at the last sale by plaintiff, Helen B. Redfern, after paying the expense 
of sale, was $926.10, less than her debt against Walter M. McGrady. 
On 1 April, 1929, the plaintiff, Helen B. Redfern, filed a petition set- 
ting forth the facts: “With regard to the default of the said McGrady 
in complance with the terms of his bid, the deposit by the said McGrady 
of the said sum of $369.34 and all other pertinent facts with reference 
to the matter, praying that an order be issued to the said McGrady to 
show cause why the said sum should not be paid to her; that, an order 
was signed by the clerk of the court, on 1 April, 1929, directing the 
said McGrady to show cause on or before 15 April, 1929, why the said 
deposit of $369.34 should not be applied upon the balance of the in- 
debtedness due by him to the said Helen B. Redfern on the said deed of 
trust.” 

On 26 March, 1929, the $369.34 which was credited on the books of 
the clerk as being due Walter M. McGrady was attached by the defend- 
ants, Wallace Bros. An attachment was also sued out by defendant, 
Mecklenburg Farmers Federation, a corporation, for indebtedness due 
them by Walter M. McGrady. Jas. M. Yandle, the clerk, in answer to 
the said notice and levy, on 29 March, 1929, filed answer, setting forth 
that he had the sum of $369.34, which amount was credited on his 
books as being due the said Walter M. McGrady. 
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Without notice to the plaintiff, Helen B. Redfern, or the trustee, and 
without making them parties, the case came on for trial in the Superior 
Court, and the court signed a judgment authorizing the clerk to pay the 
amount of $369.34 to the attaching creditors of McGrady. 

The plaintiff contends that the $369.34 deposited by McGrady was 
“impressed with a trust for the performance of his said bid in connec- 
tion with which the said deposit was made, that, said deposit was made 
as a guarantee of the performance by the said McGrady of his said bid, 
and by reason of the failure of said McGrady to perform his said bid as 
aforesaid, and the failure of the property upon the final sale to bring a 
sufficient amount to pay the indebtedness, secured by the said deed of 
trust, the said fund became the property of the said plaintiff, under and 
by virtue of the provisions of the statute under which said deposit was 
required to be made. . . . That the plaintiff and the said trustee 
were not parties to the said action in which the said elerk was served 
with notice of garnishment, and had no notice thereof, either actual or 
constructive; that, the payment of said funds by the said clerk to the 
said parties was wrong and unlawful; and that, the omission of the 
clerk to give to the court notice of all the facts pertaining to said 
deposit, was wrongful, unlawful and negligent. . . . That the said 
defendants, Jas. M. Yandle, Wallace Bros., and the Mecklenburg Farm- 
ers Federation, and each of them, were jointly and severally, negligent in 
failing to disclose to the court all the facts hereinbefore referred to; 
that, they were jointly and severally negligent in failing to give to the 
said plaintiff, and the said John A. McRae, trustee, and each of 
them, notice of the said actions. . . . Therefore, the plaintiff prays 
judgment against each of the defendants, and asks for relief in accord- 
ance with the law and the facts as hereinbefore set forth.” 

The defendants demurred that the complaint does net state facts suffi- 
clent to constitute a cause of action and set forth the grounds of the 
demurrer. Among the grounds, the following: “It 1s shown by the face 
of the complaint that the plaintifi’s trustee abandoned his rights to 
enforce the said McGrady bid of 19 March, 1928, and voluntarily re- 
leased the said McGrady from the compliance therewith, by making a 
new sale of the property described in the deed of trust, after four 
weeks advertisement thereof; and that, by such abandonment and re- 
lease, and by his election to make a new sale, the plaintiff’s trustee 
released any and all right he and/or the plaintiff may have had to the 
said deposit. It appears from the face of the complaint that, if the 
plaintiff ever had any hen, or trust impressed for her benefit, upon the 
deposit of $369.34 made by Walter M. McGrady on or about 29 Decem- 
ber, 1927, that she surrendered and waived or released all her claim and 
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rights thereto by her own conduct and by her agreements with the said 
Walter M. McGrady to extend the time within which he could comply 
with his bid at the sale of 19 March, 1928, such extensions of time hav- 
ing been repeatedly agreed to, until the plaintiff’s trustee, following 
several defaults of the said McGrady to perform his agreements with 
the plaintiff, published a completely new notice of sale of the real estate 
described in the complaint, and conducted and held such new sale on 
1 October, 1928.” C,S., 511(6). The demurrer was sustained. Plain- 
tiff excepted and assigned error and appealed to the Supreme Court. 


Stewart, McRae & Bobbitt for plainteff. 

Pharr & Currie for Wallace Brothers and Mecklenburg Farmers Fed- 
eration, Inc. 

J. Lawrence Jones and J. L. DeLaney for Jas. M. Yandle, Clerk. 


Crarxson, J. It has been held by this Court that C. S., 2591, must be 
strictly complied with. The supervisory powers invested in the clerk of 
the court over sales under a mortgage, deed of trust, etc., are not an 
ordinary judicial sale, but confined by the statute to sales, and resales 
under the power of sale contained in the instruments, and in accordance 
with the directions of the statute. Lawrence v. Beck, 185 N. C., 196. 

The facts are to the effect: That the advance bid deposited by Walter 
M. McGrady was $369.34, the amount plaintiff sued for in this action. 
In compliance with the statute, on 3 March, 1928, a resale was ordered, 
under C.§., 2591, and the land sold on 19 March, 1928, and Walter M. 
McGrady was the last and highest bidder in the sum of 87,756.08. No 
advance bid in ten days from the date of sale, as was required by the 
statute, was deposited with the clerk, therefore Walter M. McGrady was 
entitled to have title made to him for the property on complying with 
the terms of sale, and it was the duty of the clerk to issue an order and 
require the trustee to make title to purchaser. This was not done. The 
trustee, with the consent of the plaintiff, took the matter from out of the 
clerk’s jurisdiction under C. 8., 2591, gave McGrady time and nothing 
was done from the date of resale, 19 March, 1928, when McGrady was 
the last and highest bidder for the property, until 1 September, 1928. 
C. S., 2591, supra, says (1) “If in ten days from the date of sale the 
sale price is increased, ete., . . . shall reopen the sale of said prop- 
erty and advertise the same,” ete. (2) ‘Where the bid or offer is raised 
as prescribed herein, and the amount paid to the clerk, he shall issue an 
order to the mortgagee or other person and require him to advertise and 
resell said real estate.” The ten days elapsed and no upset bid was put 
on the property, therefore McGrady became the purchaser. The statute 
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further provides, (3) “Upon the final sale of the real estate, the clerk 
shall issue his order to the mortgagee or other person and require him to 
make title to the purchaser.” This mandatory provision was entirely 
ignored. <A petition by the trustee was filed 1 September, 1928, before 
the clerk asking for a sale, not a resale, of the property and the land 
was ordered to be advertised and sold on 1 October, 1928. At this sale 
the plaintiff Helen B, Redfern became the last and highest bidder in the 
sum of $3,300. Report of sale was duly made to the clerk by the 
trustee. On 11 October, 1928, Walter M. McGrady deposited with the 
clerk 5 per cent advance bid—$165.00, and gave bond in the sum of 
$1,500 for the performance of his bid, as required by the clerk, and on 
that date a resale was ordered and the land resold on 19 November, 1928, 
and the plaintiff became the last and highest bidder at $6,500. A report 
was duly made to the clerk by the trustee and deed duly made to the 
plaintiff by the trustee by order of the clerk. On this sale the property 
brought $926.10 less than plaintiff’s debt and expenses. Plaintiff con- 
tends that the deposit of McGrady of $369.34 on 29 December, 1927, 
should be applied on her debt. 

We think, from the entire record, that plaintiff waived and abandoned 
her claim to the $369.34. Walter M. McGrady was the last and highest 
bidder for the land in the sum of $7,756.08. No upset bid within the ten 
days was deposited with the clerk as required by C. S., 2591, supra. 
This was a final sale, and under the act it was mandatory on the clerk to 
issue an order to the trustee and require him to make title to the pur- 
chaser. This was not done. If the purchaser had refused to comply 
with his bid, the $369.34 would have been applied to plaintiff’s debt if 
the land did not bring over his bid on a resale properly held under 
the statute. 

In Harris v. Trust Co., 198 N. C., at p. 610, it is said: “We think the 
claim of Joel T. Cheatham cannot be sustained. The money deposited 
by B. Frank Harris, under the statute, was a guarantee that there would 
be no loss occasioned if he be declared the purchaser at the resale; he 
was so declared and did not comply, but there was no loss, as the prop- 
erty brought more on resale.” 

In the Harris case the statute was strictly complied with. A deed 
was tendered Harris and he refused to pay for the land, and on a resale 
it brought over the debt due by Harris to Cheatham, the holder of the 
notes secured by the deed of trust. In the present case to have held the 
$369.34 as a guarantee, the statute must be strictly complied with. The 
rights of plaintiff are statutory, not equitable. 

The plaintiff is to be sympathized with, as she and her trustee were 
trying not to be harsh and by kindly treatment lost her statutory rights 
by not strictly following them. We must adhere to the law as written. 
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In Cherry v. Gilliam, 195 N. C., at p. 284-5, citing numerous authori- 
ties, it is said: “It is provided in section 2591 that in the foreclosure of 
the mortgages the sale shall not be deemed to be closed under ten days, 
and if within this time an increased bid is paid to the clerk the mortga- 
gee, by order of the clerk, shall reopen the sale, advertise the property 
as in the first instance, and make a resale; and that upon the final sale 
the clerk shall issue an order to the mortgagee to make title to the pur- 
chaser. It has been held with respect to this statute that it was enacted 
for the protection of the mortgagees when sales are made under a power 
of sale without a decree of foreclosure by the court; that it confers no 
power on the clerk to make any orders unless the bid is increased; that 
in the absence of such bid no report is necessary, and that if an increased 
bid is paid, the clerk cannot make any orders until the expiration of ten 
days.” In re Bauguess, 196 N. C., 278; Hannah v. Mortgage Co., 197 
N. C., at p. 187. 

Plaintiff and her trustee treated the bid of McGrady as a nullity. 
The clerk did not order the trustee to make title, and the trustee did not 
comply with the statute and tender a deed to McGrady. Not complying 
with the statute, the plaintiff lost what benefit she may have derived 
from the money deposited. The trustee started a new sale and the 
19 March, 1928, resale was abandoned. The petition to the clerk to 
give notice to McGrady was without authority under C. S., 2591. In 
fact, after the final sale to McGrady on 19 March, 1928, the new sale 
was started on 1 October, 1928, some six months after the final sale to 
McGrady; the subsequent bid of MeGrady and his making deposit and 
putting up bond and the resale in which plaintiff became the purchaser 
was a complete disafirmance by McGrady and the plaintiff of the resale 
of 19 March, 1928, which the $369.34 was deposited wita the clerk to 
protect. All these acts and conduct, as a matter of law, constitute a 
walver and abandonment of the resale of 19 March, 1928, under C. S., 
2591, which the $369.34 was deposited to protect. Plaintiff or the 
trustee had no hen or trust right in the fund of $369.34, under the facts 
and circumstances of this case. It was the property of McGrady and 
subject to attachment. To have a lien or trust right in the guarantee 
deposit on a resale, under C, S., 2591, the statute must be strictly com- 
plied with. 

The court below was correct in sustaining the demurrers. 


Affirmed. 


Cet 
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STATE y. JOHN L. HEATH ann HOWARD A. HEATH. 
(Filed 2 July, 1930.) 


1. Statutes B a—Penal statutes will be strictly construed. 

A penal statute must be strictly construed in favor of the one charged 
with the offense it has created, and it will not be enlarged by construction 
to include offenses not clearly described, and all doubt will be resolved in 
favor of the defendant. 

2. Corporations D f—Agreement in this case held not to be within intent 
and meaning of the “Blue Sky” law. 


The ‘Blue Sky” law of the State enacted for the protection of investors 
in preventing the promotion of ‘“wild-cat” schemes, chapter T1(A), N. C. 
Code of 1927, applies where money is invested in stock, securities, profit- 
sharing agreements, etc., with the purpose of securing an income from the 
employment of the money, and a contract whereby the owner of a copy- 
right system gives the exclusive right to another to operate the system in 
eertain counties, and in return is to receive a percentage of the gross re- 
ceipts from the operation of the system, with further provision for a 
division of net profits from sales or contracts written by either party, does 
not contemplate the placing of money in a way to secure an income from 
its employment, but the earning of a portion of the gross receipts in return 
for individual services, and the agreement is not a profit-sharing scheme 
or investment contract within the intent and meaning of the statute. 


ApprEAL by State from Lyon, Hmergency Judge, at February Special 
Term, 1930, of Roseson, 

Separate bills of indictment were found against the defendants, and 
at the trial the two actions were consolidated and tried together. The 
indictments charged the defendants with unlawfully, wilfully, and 
feloniously offering for sale, selling, and causing to be sold to Ed. B. 
Freeman a certain certificate of interest in a profit-sharing agreement, 
or investment contract, without first registering the same in accordance 
with the provisions of law. 

The jury returned the following special verdict: 

1. On 20 January, 1928, the defendants entered into a written con- 
tract with Ed. B. Freeman, of the county of Robeson, which is attached 
as Exhibit “A.” 

2. A copy of the copyright mentioned in the contract (Exhibit “A’’) 
is hereto attached, marked Exhibit “B.” 

3. Ed. B. Freeman complied with the contract on his ‘part. 

4. No application was made by the defendants or either of them, pur- 
suant to the “Capital Issues Law,” Consolidated Statutes, chapter 714A, 
for the registration of the securities sold by the defendants to Ed. B. 
Freeman, and the defendants made no application for license as dealers 
or salesmen under the said Capital Issues Law, and no order of regis- 
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tration for the security was issued by the Securities Department, and no 
license was issued to either of the defendants as a salesman or as a 
dealer. 

If, upon these facts, the court be of the opinion that the defendants, 
or either of them, are guilty, the jury so finds; otherwise, not guilty. 

The court expressed the opinion that upon the facts thus found the 
defendants should be acquitted, and the jury returned a verdict of not 
guilty. 

Exhibit A is a contract between John L. Heath, J. Cecil Heath, 
J. Talton Heath, and Howard A. Heath, partners doing business under 
the name of Heath Brothers Realty Transfer System of Guilford 
County, and Ed. B. Freeman, of Robeson County. 

The partners have a copyright on their system for the first term of 
twenty-eight years from 8 May, 1924, and contracted that Freeman 
should have the exclusive use of their system in the counties of Robe- 
son, Columbus, Bladen, Hoke, and Scotland, in consideration of $3,500, 
to be paid in installments. 

The remainder of the contract follows, the partners being the parties 
of the first part, and Ed. B. Freeman the party of the second part: 

“It is further agreed that the party of the second part shall work or 
cause to be worked in the counties mentioned above the Heath Brothers 
Realty Transfer System and to receive 80 per cent of the gross receipts 
charged for this service whether collected through listing fees or one 
per cent commission, and Heath Brothers Realty Transfer System to 
receive the remaining 20 per cent to be paid to the parties of the first 
part monthly. 

It is further agreed that the party of the second part will pay all 
expenses incurred by the operation of the above system, except 20 per 
cent of advertising incurred for advertising said system, which will be 
paid by the party of the first part. 

It is further agreed that Heath Brothers Realty Transfer System will 
assist the party of the second part in getting the above named business 
organized and put in working condition. 

It is further agreed that the party of the second part will mail to all 
real estate dealers a copy of descriptions of all lands listed in the coun- 
ties mentioned above by the party of the second part, tcgether with a 
copy of same to the home office of the parties of the first part at Grecns- 
boro, N. C. 

It is further agreed that the duration of this contract shall be for the 
remaining period of the copyright under which the parties of the first 
part are operating, and that the party of the second part or his heirs or 
assigns shall have the privilege of renewing said contract under the same 
conditions as this contract is made. 
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It is further agreed that the party of the second part or his assigns 
shall have the right to sell or dispose of this contract or any part thereof 
subject to the approval of the parties of the first part. 

Parties of the first part agree to pay to the party of the second part 
50 per cent of all net profits that may be obtained from auction sales 
conducted or contracts written or caused to be written by either of the 
parties above mentioned in the above-mentioned counties.” 


Attorney-General Brummitt, Assistant Attorney-General Nash and 
I. M. Barley for the State. 


Norma Janet Winburn for defendants. 


Apvams, J. The defendants were indicted for selling to Ed. B. Free- 
man ‘a certain certificate of interest in a profit-sharing agreement, or 
investment contract, without first having registered the same in accord 
with the provisions of law.” The law regulating the sale of securities 
is contained in chapter 149 of the Public Laws of 1927, and in chapter 
71 of the North Carolina Code of 1927, 

One of the penal subsections is as follows: “Whoever shall self or 
cause to be sold, or offer to sell or cause to be offered for sale, any 
security in this State, which is not exempt under any of the provisions 
of section 3 (Michie’s Code, 3924(1), unless sold in any transaction 
exempt under any of the provisions of section 4 (Michie’s Code, 3924(m), 
and which such securities so sold or caused to be sold or so offered for 
sale or caused to be offered for sale, shall not have been registered as 
provided in this act, shall be guilty of a violation of the act, and upon 
conviction thereof shall be imprisoned in the State prison for a period 
of not less than one, nor more than five years, or fined in any sum not 
more than one thousand dollars ($1,000), or both.” Laws 1927, ch. 149, 
sec. 23(b); Michie’s Code, sec. 3924(ff) (b). 

“Security” is defined in section 2 (Michie’s Code, 3924(k) (ce): “The 
term ‘securities’ or ‘security’ shall include any note, stock certificate, 
stock, treasury stock, bond, debenture, evidence of indebtedness, trans- 
ferable certificate or interest or participation, certificate of interest in a 
profit-sharing agreement, certificate of interest in any oil, gas or mining 
lease, collateral trust certificate, any transferable share, investment con- 
tract, or beneficial interest in or title to property or profits or any other 
investment commonly known as security.” 

In section 9 (Michie’s Code, 3924(r) it is provided that ‘all securities 
required by this act to be registered before being sold in this State, and 
not entitled to registration by notification, shall be registered only by 
qualification in the manner provided by this section.” 
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The term “sale” includes any agreement whereby a person transfers 
or agrees to transfer cither the ownership of or an interest in a security. 
“Sale” or “sell” includes also an attempt to sell, an option of purchase or 
sale, a subscription, or an offer to sell either directly or by an agent, or 
by a circular letter, advertisement, or otherwise.” Section 2(d); Michie’s 
Code, 3924(k) (d). 

It is to be noted that although the statute gives the word “security” a 
comprehensive definition, the indictment directs our inquiry to the 
question whether the paper executed by the parties 1s an “investment 
contract,” or a “certificate of interest in a profit-sharing agreement.” 
There is no contention that the paper referred to was registered or that 
it is within any of the exempted classes. 

If a person shall sell any security “embraced and referred to” in the 
act without having it registered as therein provided, he shall be deemed 
guilty of a felony. The statute containing this provision is penal. That 
penal statutes must be construed strictly 1s a fundamental rule. The 
forbidden act must come clearly within the prohibition of the statute, 
for the scope of a penal statute will uot ordinarily be enlarged by con- 
struction to take in offenses not clearly described; and any doubt on this 
point will be resolved in favor of the defendant. S. v. Kearney, 8 N. C., 
53; Smithwick v. Williams, 30 N. C., 268; Hines v. R. R., 95 N. C,, 
434; Cox v. h. &., 148 N. C., 459. 

“Blue Sky” laws have been upheld by the appellate court of this and 
other States and by the Supreme Court of the United States. 8S. v. 
clgey, 171 N. C., 8381; B. & L. Asso. v. Coffman, 162 S. W. (Ark.), 
1090; Nx parte Taylor, 66 So. (Fla.), 292; Hall v. Geiger-Jones Co., 
242 U. S., 539, 61 Law Ed., 480; Caldwell v. Sioux Fal!s Stock Yards 
Co., 242 U. S., 559, 61 Law Ed., 493; Merrick v. Halsey & Co., 242 
U.S., 568, 61 Law Ed., 498. 

The validity of the statute granted, the defendants cannot be convicted 
unless their conduct involved a breach of the letter and spirit of the law. 
The purpose of the law as pointed out in Hall v. Geiger-J ones Company, 
supra, is “to protect the public against the imposition of unsubstantial 
schemes and the securities based upon them.” One of the securities men- 
tioned in the indictment is an “investment contract.” The term is not 
defined in the act, but it implies the apprehension of an investment as 
well as of a contract. The word “investment” has no technical definition 
and its meaning in particular cases is often determined by its relation 
to the context. It has been variously defined as the conversion of money 
into property from which a profit is to be derived in the ordinary course 
of trade or business; an expenditure for profits; the placing of capital 
to secure an income from its use. We have found comparatively few 
cases in which the meaning of “investment contract” has been given. 


In 8. v. Gopher Tire and Rubber Co., 177 N. W. (Minn.), 937, the 
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Supreme Court of Minnesota in analyzing a statute denouncing “invest- 
ment contracts” said: “The placing of capital or laying out of money in 
a way intended to secure income or profit from its employment is an 
investment as that word is commonly used and understood; and that it 
the defendants sold its certificates to purchasers who paid their money 
justly expecting to receive an income or profit from the investment, it 
would seem that the statute should apply.” The certificate set out in 
that case recited this provision: “That defendant will annually sct aside 
as a bonus to certificate holders all of its excess earnings after paying 
operating expenses, fixed charges, and dividends to stockholders, the 
same to be distributed at its option in the form of preferred stock.” 

The definition of “investment contract” in the case just cited, was 
adhered to in S, v. Hvans, 191 N. W. (Minn.), 425, in which the con- 
tract gave to the purchaser an option to surrender his contract and take 
back the money he had paid, with a bonus of $70 for each $1,000, from 
the profits obtained on the sale of contracts. It was adhered to in VS. v. 
Ogden, 191 N. W., 916, in which the “unit holders” were to participate 
in profits in proportion to their holdings, and in S. vw. Bushard, 205 
N. W., 370, the defendant was to participate in profits as the result of 
his investment and eventually to receive certificates of corporate stock. 

In S. v. Agey, 171 N. C., 831, decided in 1916, the Court construed 
the statute then in effect. There the defendant was the agent of a Ten- 
nessee corporation engaged in selling tracts of land in Georgia for fig 
orchards. The purchaser paid in installments and the company reserved 
title, promising to convey to the purchaser when the last payment was 
made. The company was to cultivate, prune, and take care of the orchard 
for five years. The purchaser took no part in it. It was held that the 
corporation was an “investment” company, that the defendant was 
offering for sale the “obligation of a foreign corporation,” and “evi- 
dences of property” in violation of the Jaw as it then existed. In other 
cases the question before the Court was the fraudulent sale of stocks or 
bonds. Bank v. Felton, 188 N. C., 384; S. v. Deposit Co., 191 N. C., 
643; Hotel Corporation v. Bell, 192 N. C., 621. 

The distinguishing features of the contract in question are apparent. 
Freeman was to get his income from the gross amount received for his 
individual service in working the transfer system in those counties in 
which he was to have the benefit of its exclusive use. The fact that he 
was to retain only a percentage of the gross receipts does not affect the 
nature or quality of the service. This applies also to the provision that 
the company should pay Freeman one-half of the net profits derived 
from auction sales or contracts written by either of the parties. The 
contract does not contemplate the placing of Freeman’s money with the 
partners in a way intended to secure an income from its employment by 
them in the conduct of the business. 
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The result is obvious. In our opinion the contract included in the 
special verdict 1s not an “investment contract” within the terms of the 
statute upon which the indictment is drafted. And by the same reason- 
ing we are led to the conclusion that the contract is not a “certificate of 
interest in a profit-sharing agreement.” 

The evils which the Legislature intended to denounce are speculative 
schemes which have no basis. It was deemed necessary to supervise the 
efforts of organizers and promoters who offer to sell stocks, bonds, and 
other securities in person or by agents; and to save investors from laying 
out their money in securities upon the promise and just expectation that 
the investment would return a profit without any active effort on the 
part of the investors. S. v. Agey, supra; Bank v. Felton, supra; 8S. v. 
Deposit Co., supra; Hotel Co. v. Bell, supra; Lewis v. Creasy Corpora- 
tion, 248 N. W., 1046; Creasy Corporation v. Enz. Bros. Co., 187 
N. W., 666. It appears from the contract under consideration that the 
anticipated profits were dependent chiefly upon the efforts of Freeman, 
and this, as indicated above, is its distinguishing characteristic. 

Whether a part interest in a copyright is subject to sale for the ex- 
clusive use of the purchaser we need not decide. 

No error. 





W. G. PENLAND, UTE HYATT, W. T. JENKINS, JOHN MILLER, L. J. 
MOODY, R. O. MARTIN, ROBERT LEE, Z, D. BLANKENSHIP, VAR- 
NAL GRANT, J. R. JENKINS, JAKE ELLIOTT, R. M. WALDROP, 
W. M. DEHART, H. T. JENKINS, T. N. DAVIS, A. H. HUGHES, W. C. 
RANDALL, G. KE. BLANKENSHIP, J. H. WILSON, R. D. ESTES, M. P. 
CUNNINGHAM, CARL LEE, THAD GREEN, J. B. BLANKENSHIP, 
LEE BIRCHFIELD, C. R. SHOOK, J. C. GARLAND, BOB WIGGINS, 
J. A. GIBSON, H. T. BRANTON, ANSELL HALL, JAKIZ RANDOLPH, 
W. H. SHULER, AaNnpD ALL OTHER CITIZENS AND TAXPAYERS RESIDING OR 
OWNING PROPERTY IN THAT PARTICULAR BOUNDARY OR TERRITORY HEREIN- 
AFTER DESCRIBED AS THE BOUNDARY ATTEMPTED TO BE ANNEXED TO THE 
ORIGINAL Town LIMITS OF THE Town oF Bryson CiTyY WHO WILL COME 
IN, MAKE THEMSELVES PARTIES, AND CONTRIBUTE TO THE EXPENSE OF THIS 
Action, vy. THE TOWN OF BRYSON CITY, E. C. BRYSON, Mayor or 
THE Town oF Bryson City, 8. W. BLACK, A. M. BENNETT anp R. Q. 
WOODY, CoMPOSING THE Boarp or ALDERMEN oF Sarp Town or Bryson 
City, AnD D, T. CRISP, Tax CorLLector oF Saip Town or Bryson Cry. 


(Filed 2 July, 1930.) 


1. Statutes A a—Where original act incorporating a town. is passed ac- 
cording to Article II, sec. 14, it is not required that act enlarging its 
boundaries be passed thereunder. 

Where an act-‘incorporating a town has been passed by the Legislature 
in conformity with the provisions of our Constitution, Art, II, sec. 14, and 
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at a subsequent session an act to submit the question of enlarging the 
boundaries of the town to the electorate of the town is also passed in 
conformity therewith, and an act is Jater passed at the same session of the 
Legislature to make the description more definite and to some extent 
adding a little more territory beyond the later boundaries, each act in- 
cluding the original boundaries of the town, it is not necessary that the 
last act be passed in accordance with Art. II, sec. 14, and an election 
thereunder is properly authorized. 


2. Elections B a—Error in statute appointing date for election held patent 
and immaterial and validity of election not affected thereby. 


Where a statute directs that an election be held by the voters of a 
municipality on a certain day of the week, 18 April, and that day of the 
week is the 19th, and the election is accordingly had on the 19th: Held, 
the error in the statute is patent upon its face and too technical to declare 
the election held thereunder invalid on that account. 


3. Elections I d—Where it does not appear that result of election was 
affected by irregularities the election will be upheld. 


Where an election to determine the choice of the voters of a town for 
or against enlarging its boundaries is required to be held under the 
Australian Ballot System, and it appears that the law was not strictly en- 
forced, the result of the election will not be declared invalid by the courts 
on that account if it appears that the voters had freely voted their choice, 
without influence from others at the poll, and that there was “a free ballot 
and a fair count.” 


4. Elections I a—In order to set aside an election it must appear that 
action was brought with due diligence and in good faith. 


In order for the taxpayers of a municipality to set aside the result of 
an election therein, it is required that they must not unduly delay their 
action for that purpose, and it must appear that the rights of innocent 
parties have not intervened, and that the action was brought in good 
faith, with reasonable diligence, and sets forth a substantial cause, or the 
action will be dismissed. 


AppEaL by plaintiffs from Schenck, J., and a jury, at October-Novem- 
ber Term, 1929, of Swarn. No error. 

This is a civil action brought by the plaintiffs against the defendants 
for the purpose of having chapter 67 of the Private Laws of the General 
Assembly of North Carolina passed at the session of 1927, and chapter 
215, Private Laws of the General Assembly of North Carolina, session 
1927, declared unconstitutional and void, and an election held under 
said acts attempting to enlarge the town limits of the town of Bryson 
City declared null and void, and for a permanent injunction enjoining 
the defendants from collecting town taxes within the territory described 
in the complaint in this action. 

At the close of all the evidence defendants renewed their motion there- 
tofore made at the close of plaintifi’s evidence to dismiss the action and 
for judgment as of nonsuit. Motion denied; defendants excepted. Upon 
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the conclusion of all the evidence, and following the ruling of the court 
for judgment as of nonsuit, the parties, plaintiffs and defendants, agreed 
that the issues theretofore tendered by the court, should be answered as 
appears in the record, as if answered by the jury, and upon said issues 
being so answered defendants tendered to the court the following judg- 
ment, which the court signed: 

“This cause coming on for hearing at this the October Term, 1929, of 
Swain County Superior Court before Honorable Michael Schenck, judge 
presiding, and a jury, and same being heard upon the following issues, 
to wit: 

1. On what day was the election mentioned in the several acts set 
forth in the pleadings called and held? Answer: Tuesday, the 19th day 
of April, 1927. 

2. Did the ballots furnished and voted at said election have printed 
upon them ‘Official ballot on City Proposition, City of Bryson City,’ 
and bear the fac simile of the city clerk? If not, what was printed on 
said ballots?) Answer: No, there was printed on such allots the fol- 
lowing words and figures, to wit: ‘( ) For Ratification. ( ) Against 
Ratification,’ 

3. Were booths, or a booth, furnished to be used by the voters in 
marking their ballots? Answer: No. 

4. Were there adjoining rooms to the court room, where the election 
was held, that could be used as a place for marking tickets, and if so, 
how many? Answer: Yes, two such rooms. 

5. Were guard rails placed around the polling place and ballot boxes? 
Answer: No, except the bar rail of the court room. 

6. Were persons admitted or allowed by the election officials about 
the ballot boxes while voters were casting their votes, other than the 
voters and election officials? Answer: Yes. — 

7. Were two watchers appointed by the city governing body of judges 
of election to attend the polling place to assist the voters? Answer: 
Yes. 

8. Were persons permitted or allowed to electioneer by the election 
officers in the court room where said election was being held about the 
polling place and was such electioneering carried on during the time 
when the ballots were being cast at said election? Answer: No. 

9. Does the description of land included in section 1, chapter 215, 
Private Laws of 1927, include land not included in the description of 
land set forth in section 1 of chapter 67, Private Laws of 1927? 
Answer: Yes. 

10. Were any of the voters, who voted in the election held 19 April, 
1927, in the town of Bryson City, interfered with or prevented from 
voting a free ballot, and if so, how many? Answer: No. 
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That after all the evidence, which had been offered by the plaintiffs 
and the defendants, counsel representing the plaintiffs and defendants 
agreed that said issues should be answered by the jury as set forth 
above. 

That all the aforesaid issues were answered, by consent of the parties, 
plaintiffs and defendants, through their attorneys, with the same force 
and validity as if the jury empaneled in said cause had answered same. 
And the court being of the opinion that the election in question, held on 
19 April, 1927, in the town of Bryson City, was in all respects valid: It 
is, therefore, on motion of Edwards & Leatherwood, counsel for defend- 
ants, considered, ordered, adjudged and decreed that the plaintiffs take 
and recover nothing by this action, and that the same be dismissed; that 
the restraining order heretofore issued by the court be, and the same is 
hereby, in all respects, dissolved, and that the defendants have and 
recover of the plaintiffs their cost in this action to be taxed by the 
clerk of this court.” 

To the signing of the foregoing judgment the plaintiffs excepted and 
assigned error. Plaintiffs tendered judgment, the court below refused 
to sign same and plaintiffs excepted, assigned error and appealed to the 
Supreme Court. 

The other facts will be set forth in the opinion. 


Moody & Hall for plaintiffs. | 
Edwards & Leatherwood for defendants. 


Crarxson, J. The General Assembly of North Carolina passed an 
act to incorporate the town of Charleston in Swain County, N. C. It 
was passed in accordance with Article IT, section 14, of the Constitution 
of North Carolina, and ratified 3 February, 1887, chapter 11, Private 
Laws of North Carolina, 1887. In 1889 the name was changed by the 
General Assembly from Charleston to Bryson City. Chapter 4, Private 
Laws 1889. The original size of the old town was around 500 acres— 
“one-half mile from the courthouse in all directions.” An act was passed 
by the General Assembly of North Carolina to enlarge the corporate 
limits of the town of Bryson City, and to provide for an election. Chap- 
ter 67, Private Laws of 1927. The enlarged town comprises about 2,600 
acres. This act was passed in accordance with Article IT, section 14, of 
the Constitution. This act said: “That the corporate limits of the town 
of Bryson City, Swain County, formerly Charleston, as defined by 
section 2 of chapter 11, Private Laws of one thousand eight hundred 
and eighty-seven, be and the same are hereby amended so as to include 
all of the territory and property within the following boundary (de- 
scribing same).” This act included the old boundaries. 


144 IN THE SUPREME COURT. [199 


PENLAND U. BRYSON CITY. 








After the passage of the above act, at the same session another act 
was passed to correct the boundaries, chapter 215, Private Laws of 
1927, by striking out the description of the boundary in the former act 
and inserting in lieu thereof a new description, but the description in 
both, acts included the old town limits. The description in the latter took 
in a little more territory. Section 3, chapter 67, of 1927 act, supra, 
provides that “said election shall be held and conducted as near as may 
be as other general elections, and the same shall be held on Tuesday, 
18 April, 1927"; that at the time said election was held all elections 
held in the county of Swain, including county, town and municipal! 
elections, were required to be held under the Australian Ballot System 
as provided by chapter 606, Public-Local Laws, enacted by the General 
Assembly of North Carolina, at its session of 1917, entitled An act to 
provide the Australian Ballot, said act being amended by chapter 175, 
Public-Local Laws of 1921, by adding the word “Swain” after the word 
‘‘“Henderson,” and before the word ‘‘and” in line 2 of section 434A, 
chapter 606. 

Chapter 67 of the Private Laws of 1927, above, authorized the board 
of aldermen of the town of Bryson City to call an election for the pur- 
pose of submitting to the qualified voters residing within the boundary 
the question of acceptance or rejection of the provisions of the act, and 
that the same shall be held on Tuesday, 18 April, 1927. Also provided 
for the appointment of a registrar and two judges to hold said election, 
and provided for the kind of ballots to be prepared by the election officials. 
The board of aldermen of said town, pursuant to said act of the General 
Assembly, called said election to be held at the courthouse in Bryson 
City on Tuesday, 19 April, 1927, and pursuant to said act and said 
notice said election was held on Tuesday, 19 April, with the following 
result: ‘Total number of registered voters as shown by poll-book, 602; 
total number of votes cast, 547; total number for ratificarion, 317; total 
number against ratification, 230.’” The governing body of said town 
gave notice of result and declared that the said act of the General Assem- 
bly so ratified declared to be in effect from the said date. 

The plaintiffs contend (1) that chapter 215 of the Private Laws of 
1927, the act to correct the boundaries, is unconstitutional, in that same 
was not passed in accordance with Article II, section 14, of the Consti- 
tution of North Carolina. We cannot so hold under the facts and cir- 
cumstances of this case. (2) The plaintiffs contend that the election 
held pursuant to chapter 67 of the Private Laws of 1927 was invalid. 
We cannot so hold. 

In regard to the first proposition: The facts are to the effect that the 
town of Charleston was incorporated by the General Assembly of 1887. 
This act was passed in compliance with Article II, section 14, Constitu- 
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tion of North Carolina, the boundaries of the town included about 500 
acres. The General Assembly of 1889 changed the name to Bryson 
City. The General Assembly of 1927 passed the act to enlarge the 
boundaries to about 2,600 acres. This act was passed in compliance 
with Article II, section 14, Constitution of North Carolina. This act 
struck out the section in reference to the boundaries which were set out 
in the act incorporating the town in 1887, and inserted in heu thereof 
the new boundaries, which included the old boundaries, making the new 
boundaries about 2,600 acres. Later on in the session chapter 215, Pri- 
vate Laws of 1927, was passed to correct the prior act of the session by 
striking out the section that had described the boundaries and inserting 
in lieu thereof a new description which included the old boundaries of 
500 acres and practically the new boundary, slightly changing the 
description in the act passed at the same session, which was passed in 
compliance with Article II, section 14, Constitution of North Carolina, 
making about 2,600 acres. 

We think this exact question has been passed on in Lutterloh v. Fay- 
etteville, 149 N. C., 65, and it is there held: When a municipal charter 
has been passed in accordance with Article II, section 14, of the Consti- 
tution requiring the aye and no vote to be taken on the three several 
days, it is not necessary for an act annexing territory thereto to be 
passed in like manner to confer authority for the levying of taxes 
within the territory annexed. At page 69 it is said: “Another and final 
objection made to the act of annexation is, that the object sought to be 
accomplished by it, in the mode provided, is beyond the power of the 
General Assembly, because it authorizes annexation, and consequently, 
taxation, without the consent of those who are affected by it. We have 
held in common with all the courts of this country, that municipal cor- 
porations, in the absence of constitutional restrictions, are the creatures 
of the legislative will, and are subject to its control; the sole object being 
the common good, and that rests in legislative discretion. Dorsey v. 
Henderson, and Perry v. Commissioners, at this term; Manly v. Raleigh, 
57 N. C., 372. Consequently, it follows that the enlargement of the 
municipal boundaries by the annexation of new territory, and the con- 
sequent extension of their corporate jurisdiction, including that of levy- 
ing taxes, are legitimate subjects of legislation. In the absence of con- 
stitutional restrictions, the extent to which such legislation shall be 
enacted, both with respect to the terms and circumstances under which 
the annexation may be had, and the manner in which it may be made, 
rests entirely in the discretion of the Legislature. With its wisdom, pro- 
priety or justice we have naught to do.” Cotton Mills v. Waxhaw, 130 
N. C., 293; Commissioners v. Commissioners, 157 N. C., 515; Reed v. 
Engineering Co., 188 N. C., 39; State v. Jennette, 190 N. C., 96; O'Neal 
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v. Mann, 193 N.C., at p. 161; Harley v. Winston-Salem, 196 N. C., 17; 
Holmes v. Fayetteville, 197 N. C., at p. 746. 

It will be noted that under the Lutterloh case, supra, as the original 
act passed in 1887 was in comphance with Constitution of North Caro- 
lina, Article II, section 14, the extension acts of 1927 need not comply 
with Article II, section 14. Both the acts of 1927 that extended the 
boundaries had in them the original boundaries as contained in the act 
of 1887, incorporating the municipality. The striking out of the original 
boundaries in the act of 1887 and substituting in heu the new bound- 
aries in the acts of 1927, which included the boundaries as set forth 
in the act of 1887, was an immaterial change. It can be readily 
seen that the change was merely to make a simpler description of the 
boundaries of the old and new territory, there was no repeal of the old 
town lmits. We cite below certain decisions of this Court in regard to 
material and immaterial changes: 

In Brown v. Commissioners, 173 N. C., at p. 599, it is said: “It is 
admitted the bill passed the Senate in accord with the Constitution, but 
it was amended, and the amendment was concurred in by the House 
without recording the ayes and noes. It was not necessary that the 
House observe the constitutional requirement in coneurring in the 
Senate amendment, as it was immaterial and consisted only in striking 
out the name of one commissioner and substituting another. The amend- 
ment did not broaden the scope of the act or affect its financial features. 
Glenn v. Wray, 126 N. C., 730; Brown v. Stewart, 1384 N. C., 357.” 

In Claywell v. Commissioners, 173 N. C., at p. 659, we find the fol- 
lowing: “It 1s the accepted position that when a material amendment is 
made to a bill of this kind, one coming under this constitutional pro- 
vision, the required readings and entries on the journal shall be taken 
anew on the bill as amended. Cottrell v. Lenoir, ante, 138; Cotton 
Mills v. Waxhaw, 1380 N. C., 293; Glenn v. Wray, 126 N. C., 730.” 

In Road Commissioners v. Commisstoners, 178 N. C., at p. 65, we 
find: “But we are of opinion that an amendment of the kind presented 
here, which purports to change the method of maintaining a separate 
township road system from a bond issue restricted in amount to current 
taxation from year to year, indefinite as to time, might, in its practical 
application, work such a change in the burdens imposed that it could, 
in no sense, be regarded as immaterial within the meaning of the princi- 
ple, and must be set aside because it was not passed with the formalities 
required by the organic law. Bennett v. Commissioners, 173 N. C., 
625.” Russell v. Troy, 159 N. C., 366. 

In Person v. Doughton, 186 N. C., at p. 725, it is said: “Again, the 
courts will not adjudge legislative acts invalid unless their violation of 
the Constitution be clear, complete and unmistakable. Bonttz v. School 
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Trustees, 154 N. C., 379; Coble v. Commassioners, 184 N. C., p. 348. 
Speaking to this question in a recent case, Adkins v. Children’s Hos- 
pital, 67 L. Ed., 440, the United States Supreme Court said: ‘The 
judicial duty of passing upon the constitutionality of an act of Congress 
is one of great gravity and delicacy. The statute here in question has 
suecessfully borne the scrutiny of the legislative branch of the govern- 
ment, which, by enacting it, has affirmed its validity; and that determi- 
nation must be given great weight. This Court, by an unbroken line of 
decisions from Chief Justice Marshall to the present day, has steadily 
adhered to the rule that every possible presumption is in favor of the 
validity of an act of Congress until overcome beyond rational doubt.’ ” 
Gunter v. Sanford, 186 N. C., 452; Long v. Rockingham, 187 N. C., 
199; Reed v. Engineering Co., 188 N. C., 39; Hinton v. State Treasurer, 
193 N. C., 496; Queen v. Commissioners, 193 N. C., 821. 

In Ogden v. Saunders, 12 Wheaton, 213, it is held: “That no act 
should be held unconstitutional unless it is clearly so, beyond a reason- 
able doubt.” 

In regard to the second proposition: The issues as set forth in the 
statement of case were answered by consent of the parties to this contro- 
versy the same as by a jury. It will be noted that the act provides that 
the election shall be held on Tuesday, 18 April, the act indicating that 
Tuesday was the 18th, whereas Tuesday was in fact the 19th. This is 
such a patent error in the bill that it would be too technical to hold that 
it was material. Commusstoners v. Malone, 179 N. C., 10; Flake v. 
Commissioners, 192 N. C., 590; 9 R. C. L., p. 998; 20 C. J., p. 102, 
note 5. Plaintiffs further contend that said election should not be 
upheld upon the ground that it was not held in strict compliance with 
the provisions of the Australian Ballot Law applicable to the county of 
Swain. Section 3 of chapter 67 of the Laws of 1927, provides, among 
other things: “That said election shall be held and conducted as near 
as may be as other general elections, and the same shall be held on 
Tuesday, 18 April, 1927. The board of aldermen at the meeting calling 
said election shall appoint a registrar and two judges to hold said elec- 
tion. The registrar shall open the registration books and make a new 
registration of the qualified voters residing within said boundary in 
accordance with the general election laws. The board of aldermen shall 
cause to be prepared ballots for said election on which shall be printed 
the words ‘For Ratification’ and ‘Against Ratification.’ Opposite each 
shall be blank squares; the voter shall indicate by an X in one of the 
squares for which he desires to vote. If a majority of those voting at 
said election shall vote for ratification, then this act shall immediately 
go into effect.” 
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Flake v. Commussioners,.192 N. C., at p. 593, we think disposes of 
this contention: “If a statute simply provides that certain things shall 
be done within a particular time or in a certain way, and does not 
declare that their performance is essential to the validity of the elec- 
tion, they will be regarded as mandatory if they affect the merits of the 
election and directory if they do not. McCrary on Elections (3 ed.), 
sec. 190, cited with approval in Hill v. Skinner, 169 N. C., 405.” 

In Hill v. Skinner, 169 N. C., at p. 412, it is held: “The ultimate 
conclusions from the authorities is thus stated in A. & E. Enc. (2 ed.), 
at pp. 755, 767: The general principles to be drawn from the authori- 
ties are, that honest mistakes or mere omissions on the part of the 
election officers, or irregularities in directory matters, even though 
gross, 1f not fraudulent, will not avoid an election, unless they affect the 
result, or at least render it uncertain. But if the irregularities are so 
great that the election is not conducted in accordance with law, either in 
form or substance, and there are matters of substance that render the 
result uncertain, or whether they are fraudulent and the result is made 
doubtful thereby, the returns should be set aside.” Woodall v. Highway 
Commission, 176 N. C., 878; Riddle v. Cumberland, 180 N. C., 321; 
Plott v. Commissioners, 187 N. C., 125; Flake v. Commissioners, 192 
N.C., 590; Montieth v. Commissioners, 195 N. C., at p. 75-6. 

Plaintiff also contends that the election is void on the ground that the 
voters were not given an opportunity to cast a secret ballot. In Withers 
v. Commissioners, 196 N. C., at p. 537, it is said: “Furthermore, the 
constitutional provision was intended and designed for the protection 
of the voter himself in drawing about him, if he so desired, the im- 
penetrable veil of secrecy.” 

From the answers to the issues we think that plaintiffs cannot com- 
plain. It appears that there was a “free ballot and a fair count.” The 
election was held in substantial compliance with the statutes. In fact, 
all the plaintiffs who testified voted “against ratification,” but lost. The 
election was held on 19 April, 1927, and this action was instituted over 
two years after, on 20 May, 1929. 

It is well said in Jones v. Commissioners, 107 N. C., at p. 256-7: 
“But the Court will not grant its aid, so invoked, unless it appears that 
the plaintiffs have been reasonably diligent—this depending upon the 
facts and circumstances of the case—in bringing their action. Espe- 
cially it will not, where they have negligently delayed to bring their 
action until the rights of innocent parties have accrued. Nor will the 
courts tolerate, much less encourage, merely captious or vexatious inter- 
ference with such elections. It must appear that the action was 
prompted by good faith, reasonable diligence and a substantial cause of 
action. Otherwise, the plaintiffs cannot have the relief they demand, 
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and the action will be dismissed. Their right to sue does not depend at 
all upon the statute of limitation, but upon the application of plain 
principles of equity, which require that a party seeking relief must, 
before he is entitled to have the same, do, as to the matter in question, 
what, in justice, fairness and good conscience he should have done on his 
part. In cases like the present one, unless such constituent equitable 
element appears, no sufficient cause of action is alleged.” 

In the judgment of the court below, we find 

No error. 





F, B. INGLE v. GAY GREEN. 
(Filed 2 July, 1930.) 


Judgments L a—Judgment of nonsuit will not operate as bar to sub- 
sequent action where the allegations are not substantially identical, 


Where an action upon a contract for the sale of defendant’s lands by the 
plaintiff and. the division of profits therefrom, is nonsuited because the 
evidence of fraud, bad faith and arbitrariness on the part of the defend- 
ant in refusing the offers procured by the plaintiff for the sale of the 
land in accordance with the contract, were not supported by allegation, 
the judgment as of nonsuit will not operate as a bar to a subsequent 
action brought within the statutory period on the same cause of action 
where the allegations are not substantially identical with those of the 
first, but the deficiency in the allegations of the first action are supplied 
therein and evidence introduced to support them, and the doctrine of res 
judicata does not apply. 


APPEAL by plaintiff from Sink, Spectal Judge, at April Term, 1930, 
of BuncomsBr. Reversed. 

This is an action brought by plaintiff against defendant for breach 
of contract. The plaintiff alleges that during the hfe of the contract 
that he had from different parties bona fide offers to purchase the 150 
acres of land, as set forth in the contract below. 

The allegations in the complaint substantially were, and there was 
evidence to sustain them: That he paid under the contract a considerable 
sum of money in advertising the land for sale and made personal 
efforts to that effect. That he obtained: 

(1) An offer by George M. Burns for farm $300.00 an acre, one- 
third cash, balance one and two years, secured by mortgage on the land. 
Also that Burns and Barnes offered $300.00 an acre for the whole farm, 
or $500.00 an acre for one tract of it, and $15,000 for 103-acre tract. 

(2) Offer made by Wade Holley $45,000 cash. 

(3) Offer made by Outlaw & Bordner, $45,000 for tract, one-third 
cash, balance one and two years, secured by deed in trust on the land. 
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(4) Offer made by Revis, “his terms as I believe $10,000 in secured 
notes, and the balance in 1 and 2 or 1, 2 and 3 years, secured by deed 
in trust on the farm in question. It involved trading in $10,000 notes of 
R. B. Zagier, who is a merchant and lives in Asheville. Mr. Outlaw’s 
financial worth was $250,000 to $300,000 at that time. Don’t know 
exactly about the worth of Mr. Revis. 

(5) Offer made by Mrs. R. D. McDonald now Mrs, Connally. She 
was a Coxe and when Mr. Coxe died she married a McDonald, now 
Mrs. Connally. Prior to her marriage she was Mary Connally, the 
daughter of old Colonel Connally, in Victoria. I took her there lots of 
times. She offered $45,000 for it, $300.00 an acre, one-third cash, bal- 
ance 1, 2 and 3 years. I communicated the offer to Mr. Green. He 
wouldn’t take it, but Mr. Green told me to swap her the farm and give 
her $90,000 to boot for the building there by the Empcrium Building, 
that she owned, he thought, but Mrs. Cheesborough, the sister of Mrs. 
Connally, owned it. I submitted it to Mrs. Connally and she submitted 
it to Mrs. Cheesborough. Mrs. Cheesborough said that she didn’t want 
to make the exchange. I guess Mrs. Connally’s worth at the time was a 
million dollars or more. All of the offers were made in the twelve 
months period set out in the contract. Mr. Outlaw’s offer was the first. 
I made an offer on the farm, it is in writing signed by me.” 

Plaintiff also submitted an offer in writing. The defendant refused 
to accept any of the offers. 

The contracts are as follows: 


Asheville, N. C., 14 March, 1925. 


“I, B. Ingle, agent, I, this day accept your proposition on the T. L. 
Johnson and wife, M. E. Johnson, purchasing 189 acres of land, more 
or less, known as the Johnson lands located in Mills River Township. 
I agree to the terms mentioned. The party of the first part is to have 
land surveyed and I am to pay one hundred dollars per acre to pay 
on delivery of good and sufficient title, one-fourth cash of purchase 
price to give deed of trust back on land for equal payments, one, two, 
three, four and five years. Notes bearing six per cent interest. Interest 
payable semiannually. I am attaching my check for one hundred and 
fifty dollars ($150.00) to show good faith, that being part purchase 
money. This deal is to be closed up on or before 1 May, 1925. 

J. ER. Rezp, 

T. L. Jounson. 

M. E. Jounson. 
Witness: F. B. Ingle. 

I hereby transfer all my right, title and interest to Gay Green and 
fF. B. Ingle. 

J. Hi. Rerp. 
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Asheville, N. C., 14 April, 1925. 

“This form of contract by and between Gay Green, party of the first 
part, and F. B. Ingle, party of the second part. The party of the first 
part purchased the T. L. Johnson farm, containing 150 acres for 
$16,000, through the party of the second part with the understanding 
that both parties hereto are to share all profits equally above the pur- 
chase price of $16,000, and each party is to bear equally in all expense 
of handling and selling said farm. Provided a satisfactory sale can be 
made within twelve months from date. 

Gay GREEN. 


F, B. [neuz.” 


The plaintiff, among other things, alleges: “That as this plaintiff 
is advised, informed and believes, and so avers, that the refusal of the 
defendant to agree to any of said sales was not because the proposed pur- 
chaser was unsatisfactory nor that he was not ready, able and willing 
to comply with his proposal, nor that it was not such as would have 
produced a satisfactory sale, as contemplated between the parties. But 
that his claim of dissatisfaction, if any was merely pretense and not 
a fact, was feigned and not based upon an actual dissatisfaction, was 
in bad faith and was unlawful, fraudulent and arbitrary, done for the 
sole purpose of hindering, defrauding and cheating this plaintiff of 
his rights under said contract. That the title to said lands being in 
defendant, rendering the plaintiff unable to consummate any one of said 
sales without the codperation and consent of the defendant, and by 
reason of said wrongful, unlawful, fraudulent and arbitrary conduct on 
the part of the defendant, in not accepting said sales or any one of 
them, this plaintiff lost the benefit of the profits that would have been 
derived from any one of said sales, one-half of which amounted to more 
than $14,500, with interest from 14 April, 1926. That as hereinbefore 
alleged, the plaintiff has an interest under said agreement, based upon a 
valuable consideration, and as such had a mutual interest in the sale 
of said lands, at a profit and the net proceeds derived therefrom, along 
with the defendant, and the defendant owed to the plaintiff a duty in 
the nature of a trustee, to conserve said interest, and to act with reason, 
diligence and prudence, giving due consideration to the plaintiff's 
rights, requiring him to codperate with the plaintiff by consenting to any 
sale produced by the plaintiff, that involved a reasonable profit, within 
the time, offered by any purchaser ready, able and willing to comply. 
That the offers of sale hereinbefore alleged, and each and every of 
them were such sales as required of the defendant acceptance on his 
part, but notwithstanding all of this, the defendant, for the purpose 
of conserving his own interest, and in disregard of the plaintiff’s rights 
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under said contract, wrongfully and unlawfully and arbitrarily refused 
to accept any of said sales, thereby causing this plaintiff to be damaged 
in the sum of more than $14,500, as hereinbefore alleged, with interest 
thereon from 14 April, 1926. Wherefore, the plaintiff prays the court 
that he have and recover judgment against this defendant for the sum 
of $14,500, and interest from 14 April, 1926; the cost of the action and 
such other and further relief as to the court may seem just and proper.” 

The material allegations of the complaint were denied by the defend- 
ant. The defendant denied that the plaintiff ever secured and submitted 
to him any bona fide offers for the purchase of said property, as alleged 
in the complaint. 

The defendant further plead res adjudicata: “That on or about 29 
July, 1926, the plaintiff instituted in the Superior Court of Henderson 
County, North Carolina, a suit against this defendant, in which he 
sought to recover from this defendant damages for an alleged breach 
of the identical contract mentioned and described in the plaintiff’s com- 
plaint and on which this suit is founded. That said suit so instituted 
in the said Superior Court of Henderson County came on for trial at 
the March Term, 1928, of the Superior Court of Henderson County 
and a jury was duly empaneled to try the issues therein joined. That 
both plaintiff and defendant offered evidence upon the merits of said 
suit, and at the close of all of the evidence a judgment of nonsuit was 
entered in said cause. That the plaintiff duly appealed to the Supreme 
Court of the State of North Carolina from said judgment of nonsuit, 
and said judgment was, by an opinion of said Court, filed on 12 De- 
cember, 1928, and reported in 196 N. C., 381; said judgment of nonsuit 
so rendered by the said Superior Court of Henderson County was 
affirmed. That as will more fully appear by reference to the pleadings 
in said cause in the Superior Court of Henderson County, North 
Carolina, the cause of action on which the plaintiff sought to recover 
in that suit is identically the same cause of action attempted to be set 
out in the complaint in this suit, and as defendant is advised and be- 
lieves, said cause having been tried on its merits in the Superior Court 
of Henderson County, North Carolina, and a judgment having been 
rendered against the plaintiff in said action, all questions arising out 
of the contract sued on im this action have become and are now res 
adjudicata and the plaintiff is barred by said judgment from a further 
prosecution of this action.” 

There were additional allegations in the complaint to those in the 
first action and different evidence in this ease from that in the former. 
There was a judgment of nonsuit in the court below, plaintiff excepted, 
assigned error and appealed to the Supreme Court. 
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Arledge & Taylor for plaintcff. 
Alfred S. Barnard for defendant. 


Crarxson, J. The question involved: 

(1) This is an action on contract, set forth in the complaint, which 
provides that the plaintiff was to have one-half of the profits arising 
from the sale of a tract of land “provided a satisfactory sale can be made 
within 12 months from date.” The plaintiff contends that he produced 
a number of purchasers, ready, able and willing to buy at a price and 
on terms that were satisfactory to him and that would have proven 
satisfactory to both if accepted by the defendant, but that the defendant 
arbitrarily and fraudulently refused to accept said offers of sale for the 
purpose of defeating the plaintiff of his rights under the contract. 

(2) The defendant set up the plea of res judicata. We think the 
nonsuit should not have been granted by the court below, and there was 
sufficient evidence to be submitted to the jury, and the principle of res 
judicata, is not applicable. 

An action on the contract involved in this controversy was tried in 
Henderson County and from a judgment of nonsuit therein the plaintiff 
appealed to the Supreme Court, which was confirmed at the Fall Term, 
1928 (see Ingle v. Green, 196 N. C., 381), on the ground that the 
plaintiff did not allege fraud or arbitrariness. Thereupon the plaintiff 
brought this action in March, 1929, alleging fraud and arbitrary action, 
as set forth in the complaint before mentioned. 

In Ingle v. Green, supra, this Court said “There is no allegation 
that the defendant acted fraudulently or arbitrarily in refusing to sell.” 
In the present action the complaint is full, plenary and explicit on this 
subject. Graves v. O'Connor, post, 231. 

In Hampton v. Spinning Co., 198 N. C., at p. 240, we find: “If the 
Supreme Court affirms the judgment of the trial court, he may under 
C. S., 415, bring a new action within the period therein specified. But, 
if upon the trial of the new action, upon its merits, in either event, 
it appears to the trial court, and is found by such court as a fact, 
that the second suit is based upon substantially identical allegation and 
substantially identical evidence, and that the merits of the second cause 
are identically the same, thereupon the trial court should hold that the 
judgment in the first action was a bar or res adjudicata, and thus end 
that particular litigation.” Midkiff v. Insurance Co., 198 N. C., 569; 
Chappell v. Ebert, 198 N. C., 575. 

It will be noted that in the Hampton case, supra, are these words: 
“that the second suit is based upon substantially identical allegation 
and substantially zdentical evidence.” The present action is not based 
upon substantially “identical allegation.” In the former action there 
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was probata without allegata. There must be allegata et probata. In 
the present action there is allegata et probata. 

In Moses v. Morganton, 195 N. C., at p. 101, it is said: “ ‘A decision 
by the Supreme Court on a prior appeal constitutes the Jaw of the case, 
both in subsequent proceedings in the trial court and on a subsequent 
appeal. Harrington v. Rawls, 186 N. C., 65’ Strunks v. R. &., 188 
N. C., at p. 568.” 

As the case goes back for a new trial, there are other questions raised 
by the able and learned attorneys for the litigants that we need not now 
consider. 

For the reasons given the judgment of the court below is 

Reversed. 





JOHN RICE, EMpLoyre, v. DENNY ROLL & PANEL CO., EMPLOYER, LON- 
DON GUARANTEE & ACCIDENT CO., Carrrir. 


(Filed 2 July, 1930.) 


1. Master and Servant F a—Workmen’s Compensation Act should be con- 
strued as a whole. 


The various provisions of the Workmen’s Compensaticn Act are to be 
construed in their relations to each other as a whole to effectuate the 
intent of the Legislature to provide compensation to an employee for 
injury arising out of and in the course of his employment. 


2. Master and Servant F h-—-Employee disabled and losing members 
through injury is entitled to compensation under both secs, 29 and 31. 


Section 29 of the Workmen’s Compensation Act allowing compensation 
to a workman for total temporary disability should be construed in pari 
materia with section 31 thereof allowing compensation for the loss of 
members, and so construed it is held: that where an employee has suffered 
an injury to his hand arising out of and in the course of his employment, 
and the injury causes him total temporary disability in the course of its 
healing, and renders it necessary to amputate certain parts of certain 
fingers of the hand, he is entitled to receive compensation under section 29 
for total temporary disability, and in addition thereto compensation for 
the loss of the parts of his fingers under section $1, there being no pro- 
vision in the act that the later should preclude the former, compensation 
for the later to begin upon expiration of the compensation for the former. 


8. Master and Servant F i—Findings of fact by Industrial Commission 
are conclusive on appeal. 


The findings of fact by the Industrial Commission as to claims under 
the Workmen’s Compensation Act are conclusive upon appeal, and its con- 
clusions of law are persuasive authority. 


AppEAL by plaintiff from McElroy, J., at April Term, 1930, of 
GvuitForp. Reversed. 
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The court below held that the Industrial Commission committed 
error in its conclusions of law in allowing the plaintiff compensation 
for the period of temporary total disability under section 29 of the 
Workmen’s Compensation Act in addition to specific compensation 
under sections 31 of said act, and reversed the award of the Commission 
for temporary total disability. Plaintiff excepted and assigned error 
and appealed to the Supreme Court. 


Austin & Turner for plainicff. 
Peacock & Dalton for defendants. 


Crarxson, J. This matter has been fully discussed in Rice v. Roll 
and Panel Co., Vol. 1, p. 341, Advance Sheets, North Carolina Indus- 
trial Commission, opinion by Wilson, Commissioner for Full Commis- 
sion. The opinion, in part: “This cause came on for review before the 
Full Commission, 24 February, 1930, at Raleigh, North Carolina, upon 
the appeal by the carrier from the decision of Commissioner Dorsett, 
filed 31 January, 1930, to decide the one issue, to wit: Has the Com- 
mission the right to award compensation for temporary total disability 
in addition to specific where there is an amputation? Statement of Case: 
On 30 October, 1929, John Rice, the claimant, was regularly employed 
by the Denny Roll and Panel Company, at an average weekly wage of 
$25.13. On that date the claimant suffered an injury by accident result- 
ing in some badly lacerated and amputated fingers on his left hand. 
The evidence tends to show that the fingers were either amputated at 
the time of the accident, or immediately thereafter. Dr. Burrus of the 
Burrus Clinic of High Point, North Carolina, was the attending physi- 
clan, and testified that because of plaintiff’s injury it was necessary 
to amputate the distal phalange of the second finger, and to amputate 
more than half of the distal phalanges of the third and fourth fingers. 
Upon the evidence, the Full Commission makes the following Findings of 
Fact: 1. That the parties to this proceeding are bound by the provisions 
of the North Carolina Workmen’s Compensation Act. 2. That John 
Rice, the claimant, on 30 October, 1929, suffered an injury by accident 
that arose out of and in the course of his employment, and that as the 
result of said accidental injury, plaintiff has lost the distal phalange of 
the second and more than half of the distal phalanges of the third and 
fourth fingers of his left hand. 3. That the plaintiff was temporarily 
totally disabled for a period of seven weeks and two days immediately 
following the accident; and that plaintiff is entitled to compensation 
for temporary total disability in addition to the specific award for the 
loss of part of members. 4. That the average weekly wage was $25.13.” 
The conclusions of law are set forth, which we need not repeat. The 
Award: “For temporary total disability the plaintiff is entitled to receive 
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sixty per cent of his average weekly wage for seven weeks and two days, 
in addition to this, for the specific loss of parts of the fingers as per 
schedule of injuries set out In section 31, the plaintiff is entitled to re- 
ceive sixty per cent of his average weekly wage for a period of fifteen 
weeks to cover the loss of one-half of the second finger; for a period 
of ten weeks to cover the loss of one-half of the third finger; and for 
a period of seven and one-half weeks to cover the loss of the fourth 
finger.” 

The sole question for our determination: Where an employee by acci- 
dent arising out of and in the course of his employment loses by imme- 
diate amputation certain parts of three fingers, is he entitled to compen- 
sation under section 29 of the Workmen’s Compensation Act for the 
period of this temporary total incapacity or disability during the 
healing period, in addition to the amount allowed for loss of the members 
under section 31 of the said act, the payment of compensation under 
section 31 starting on the termination of payment under section 29? We 
think so. 

Section 29 is as follows: “Where the incapacity for work resulting 
from the injury is total, the employer shall pay, or cause to be paid, 
as hereinafter provided, to the injured employee during such total dis- 
ability, a weekly compensation equal to 60 per centum of his average 
weekly wages, but not more than eighteen dollars, nor less than seven 
dollars, a week; and in no case shall the period covered by such com- 
pensation be greater than four hundred weeks, nor shall the total 
amount of all compensation exceed six thousand dollars. In case of 
death the total sum paid shall be six thousand dollars, less any amount 
that may have been paid as partial compensation during the period of 
disability, payable in one sum to the personal representative of deceased.” 

In Smeth v. Iaght Co., 198 N. C., at p. 621, it is held that “the last 
clause of section 29 is totally repugnant to the definite method of settle- 
ment prescribed in sections 38 and 40.” Compensation for “death by 
accident arising out of and in the course of the employment” whether 
dependents or not are relegated to sections 38 and 40. Reeves v. Parker- 
Graham-Sexton, Inc., post, 236. 

Section 31 has a schedule of injuries and fixes the rate and period 
of compensation. 

This matter has been up several times before the Industrial Commis- 
sion, and the unanimous decisions of the Commission sustain plaintiff’s 
contention. Adams v. Buffalo Snowbird Co., Vol. 1, p. 282; Kennedy v. 
Collins Granite Co., Vol. 1, p. 346, Advance Sheets, N. C. Industrial 
Commission. 

The defendants contend, and correctly so, quoting 25 R. C. L., p. 964: 
“There is a marked distinction between liberal construction of statutes, 
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by which courts, from the language used, the subject-matter, and the 
purposes of those framing them, find out their true meaning, and the 
act of a court in ingrafting upon a law something that has been omitted, 
which the court believes ought to have been embraced. The former 
is a legitimate and recognized rule of construction, while the latter is 
judicial legislation, forbidden by the constitutional provisions distribut- 
ing the powers of government among three departments, the legislative, 
the executive and the judicial.” 

In Johnson v. Asheville Hosvtery Co., ante, 38, speaking to the 
subject, it is said: “It is generally held by the courts that the various 
compensation acts of the Union should be liberally construed to the end 
that the benefits thereof should not be denied upon technical, narrow 
and strict interpretation.” 

Under section 60 the findings of fact by the Commission shall be 
conclusive and binding. We may add that the rulings of law by the 
Commission are persuasive and ought to have weight on appeal to this 
Court. 

Section 2(1): “The term ‘disability’ means incapacity because of in- 
jury to earn the wages which the employee was receiving at the time 
of injury in the same or any other employment.” 

In section 29, What is incapacity? ‘Any deprivation of power to 
work as the result of injury 1s ‘incapacity,’ within the meaning of the 
provisions of the Workmen’s Compensation Act (Laws 1911, ch. 218) 
section 12 and section 11, as amended by Laws 1918, ch. 216 sec. 5, 
authorizing the allowance of compensation for incapacity.” Gorrell v. 
Battelle, 144 Pac., 244, 246, 93 Kan., 370. 

The plaintiff, under the well understood meaning of the word ‘“‘in- 
capacity” or “disability” to earn the wages which he was receiving at 
the time of the injury, was for seven weeks and two days during the 
healing period of the injury totally incapacitated for work. This disa- 
bility or incapacity was temporary, but total, during said period, and 
the compensation is fixed in said section for such disability or incapacity. 

In 25 R. C. L., statutes, part section 248, p. 1009, we find: “The con- 
struction of a statute can ordinarily be in no wise affected by the fact 
that it is subdivided into sections or titles. A statute 1s passed as a 
whole and not in parts or sections and is animated by one general pur- 
pose or intent. Consequently the several parts or sections of an act are 
to be construed in connection with every other part or section and all 
are to be considered as parts of a connected whole and harmonized, if 
possible, so as to aid in giving effect to the intention of the lawmakers.” 

When the period of temporary disability or incapacity ceases, what 
is plaintiff’s compensation for the injury or loss to his members? 
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Section 31, says: “In cases included by the following schedule, the 
disability in each case shall be deemed to continue for the period speci- 
fied, and the compensation so paid for such injury shall be specified 
therein, to wit: “For the loss of” etc., under the section, specifying the 
particular member. For the specific injury or loss the plaintiff is 
entitled to receive sixty per cent of his average weekly wage for a 
period of fifteen weeks to cover the loss of one-half of the second 
finger; for a period of ten weeks to cover the loss of one-half of the 
third finger; and for a period of seven and one-half weeks to cover 
the loss of one-half of the fourth finger. 

Is this section 31 exclusive or should it be construed in pari materia 
with 29, as was done by the Commission? We think the sections should 
be construed together. We are led to this conclusion by the purpose of 
the act—indicated by its name—compensation. It would be a narrow 
construction to allow the plaintiff no compensation for seven weeks and 
two days for the healing period he was temporarily totally incapacitated 
for work and only get what is allowed him under section 31 for the 
loss of the member. If the injury healed immediately, he could go back 
to work to support himself and dependents. When it does not, and he is 
confined for seven weeks and 2 days, how is he and his dependents cared 
for? Should they be cared for out of the compensation allowed him for 
the specific loss of his fingers? This seems to us to be a narrow and 
hard ruling under a reasonable construction of the sections of the act 
and we cannot so hold. 

Section 29 covers total incapacity for work resulting from the injury 
and section 31 covers “loss” for the injured member, and the language 
of the latter section “the compensation so paid for such injury” and 
then again “The disability in each case shall be deemed to continue for 
the period specified.” The compensation under 31 is paid for the injury 
or loss for the member and not for total incapacity for work resulting 
from the injury under 29. 

Legislative reports may persuasively show that the particular statute 
in question should not be narrowly or restrictively interpreted, al- 
though they cannot be taken as giving to the law a meaning not fairly 
within its word. St. Lows I. M. @ S. RB. Co. v. Craft, 238 U. S., 648, 
385 Sup. Ct. Rep., 704. | 

The General Assembly seems to have considered with care the pro- 
visions of section 31. In some of the states the compensation for loss 
or injury for some member is “in leu of all other compensation.” 
Section 32 of the original Cannady-Haywood Senate Bill, No. 83, on 
file in the Secretary of State’s office, File No, 526, reads: “In cases 
included by the following schedule, the incapacity in each case shall 
be deemed to continue for the period specified, and the compensation so 
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paid for such injury shall be specified therein, and shall be in lieu of all 
other compensation.” Section 31 in the Compensation Law, as finally 
adopted, which corresponds to section 32 of the original bill, reads: 
“In cases included by the following schedule, the disability in each 
case shall be deemed to continue for the period specified, and the 
compensation so paid for such injury shall be specified therein, to wit: 
“For the loss of” specifying the particular members, etc. The General 
Assembly left out of the clause, “and shall be in leu of all other 
compensation.” 

We think this throws hight on the construction of these sections. We 
do not think section 30 in any way militates against the construction 
put on section 29 and 31, as the beginning of section 30 says “except 
as otherwise provided in the next section hereafter.” 

The decisions are not uniform over the nation, of course so many 
different acts are to be construed with different phraseology. It 1s 
contended by plaintiff, in a carefully prepared brief, that the weight 
of authority 1s in conformity to the opinion of the Industrial Com- 
mission on the subject. Plaintiff and the Industrial Commission cite 
many decisions tending to uphold their view. On the other hand, the 
defendants contend to the contrary and have a comprehensive and 
analytical brief tending to uphold their side of the contention. This 
is a new act, and we are deciding the particular questions as they arise. 
We see no good purpose in going into a long discussion of the cases 
cited on either side. 

The judgment of the court below is 

Reversed. 





CITY OF STATESVILLE, A MUNICIPAL CORPORATION, v. MRS, BELLE 
WALKER JENKINS anp MISS BEULAH JENKINS. 


(Filed 2 July, 1930.) 


1. Municipal Corporations G d—General statute of limitations does not 
apply to street assessments under city charter in this case, 


The lien given to a city against abutting owners for street improve- 
ments is a lien upon the particular land superior to all others, C. S8.., 
27138, and is not chargeable or collectible from other property of the 
owner, C. 8S., 2716, and where the charter of the city creates the lien from 
the commencement of the improvement work, and provides that the im- 
provement charges shal! continue to be a lien upon the land until fully 
paid, the ten-year statute of limitations does not run against the city in 
fayor of the owner or one claiming under him without notice of the lien 
so long as the lien continues by the nonpayment of the assessment lien 
so created, 
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2. Same—Ch. 331, Public Laws of 1929 do not apply to limit time for 
enforcing assessment lien for improvements in this case. 


A statute which shortens the time within which an action may be 
brought must give a reasonable time for the enforcement of rights affected 
thereby, and chapter 331, Public Laws of 1929, (b) will not apply to bar 
a municipality’s right to enforce assessments for street improvements, the 
liens for which had attached before its passage, the act failing to give a 
reasonable time for the enforcement of the assessments by the city. 


8. Same—The charter of a city governs the liability for street assess- 
ments made thereunder rather than general statutory provisions. 


A local statute enacted for a particular municipality is intended to be 
exceptional and for the benefit of such municipality, and is not repealed 
by the enactment of a general statute, and the charter of a city providing 
that assessments for street improvements shall remain in full force and 
effect until fully paid, governs the liability of those assessed thereunder 
rather than general statutory provisions in regard thereto. 


Sracy, C. J., dissenting; BrocpEen, J., concurs in dissent. 


Apprat by plaintiff from Stack, J., at November Term, 1929, of 
TIrepeLy. Reversed. 

This is a controversy without action, the agreed statement of facts 
is as follows: 

1. The city of Statesville is a municipal corporation and as such, 
under the general law and by the provisions of its charter, is authorized 
to pave the streets in said city of Statesville and to make a local assess- 
ment against the property abutting thereon for a part of the costs of 
said pavement. 

2. That in the year 1912, the said city of Statesville caused to be 
levied against the property hereinafter described a street assessment 
for the principal amount of $300.50, the date of said assessment being 
1 September, 1912, and that said special assessments were payable in 
ten equal, annual installments maturing thereafter on 1 September 
in each year as follows: $30.05 due 1 September, 1918; $30.05 due 
1 September, 1914; $30.05 due 1 September, 1915; $30.05 due 1 Sep- 
tember, 1916; $30.05 due 1 September, 1917; $30.05 due 1 September, 
1918; $30.05 due 1 September, 1919; $30.05 due 1 September, 1920; 
$30.05 due 1 September, 1921; $30.05 due 1 September, 1922. 

3. That at the time said assessment was levied by the city of States- 
ville, E. Morrison was the owner of the lands against which said assess- 
ment was levied, but that the same were sold by E. Morrison to Dr. 
J. J. Mott and upon the death of the said Dr. J. J. Mott, were sold in 
the process of the administration of his estate by a commissioner ap- 
pointed by the court to sell the said lands to make assets for the estate 
of the said Dr. J. J. Mott, and purchased by D. F. Jenkins, the husband 
of the defendant, Mrs. Belle Walker Jenkins, and the father of the de- 
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fendant, Miss Beulah Jenkins, from whom the present defendants ac- 
quired the property, same being the home place on the east side of 
North Center Street, in the city of Statesville. 

4, That neither D. F. Jenkins nor the defendants had any notice of the 
existence of said street assessment from the city of Statesville and that 
the same was not paid by the commissioner appointed by the court to 
sell the same for the estate of Dr. J. J. Mott, and the first notice that 
the defendants had of the existence of said street assessment was in 
the year 1929, just before the city of Statesville started foreclosure 
sale of said lands 1 November, 1929. 

5. That the city of Statesville has advertised a foreclosure and sale 
of said lands for the purpose of collecting the entire amount of said 
assessment and the same are now advertised for sale. 

6. The defendants contend that each of said installments that has been 
due and unpaid for ten years from the date the said installment was 
due, is barred by the statute of limitations and that the city of States- 
ville cannot collect the same on account of said lapse of ten years since 
the maturity of said installments, it being agreed that seven of said 
installments, aggregating $210.35, together with all accumulated in- 
terest thereon, have been due and payable for more than ten years and 
that three of said installments in the amount of $90.15 principal, with 
accumulated interest, have not been due for ten years. 

7. The city of Statesville contends that the statute of imitations does 
not run against said special assessment and that the entire amount is 
due by the defendants, as the owners of the property. 

It is agreed that if the court shall find that the first seven installments 
which have been due more than ten years are barred by the statute of 
limitations, the court shall give judgment in favor of the city of States- 
ville for the remaining three installments in the amount of $90.15, 
with interest thereon from 1 January, 1913, or if the court should find 
that the said first seven installments are not barred by the statute of 
limitations, the court shall render judgment in favor of the city of 
Statesville for the entire amount.” 

The judgment of the court below is as follows: 

“This cause coming on to be heard at the November Term of Iredell 
County Superior Court before his Honor, A. M. Stack, upon an agreed 
statement of facts submitted by the plaintiff and defendants and the 
court being of the opinion that the statute of limitations would apply 
against all assessments that have been due for a period of ten years 
or more and that the defendants have only three assessments that come 
within the ten-year period and are not barred by the statute of lmita- 
tions. It is, therefore, considered, ordered and adjudged that the seven 
assessments of $30.05 against the property of the defendants are hereby 
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barred and that three of said installments or assessments, in the sum 
of $30.05 each, are due and that the plaintiff recover of the defendants 
the sum of $90.15, together with interest from 1 January, 1913, and 
for the costs of this action to be taxed by the clerk.” 

The plaintiffs excepted to the judgment as signed, assigned error and 
appealed to the Supreme Court. 


Long & Glover for plaintiff. 
Scott & Collier for defendants. 


Crarxson, J. The questions involved in this controversy: 

1. Does the 10-year statute of limitations bar the city of Statesville 
from collecting street assessments, or Installments thereof, more than 
10 years past due? We think not. 

2. Do the provisions of chapter 331, subsection b of section 1, apply 
to this case, in view of the failure to give a reasonable time to bring 
an action before said act became effective? We think not. 

3. Is the hability of a property owner for street improvement special 
assessments levied by the city of Statesville, governed by general statu- 
tory liability or the provisions of the charter of the city of Statesville 
providing that such assessments shall be and remain in full force and 
effect until fully paid? We think by the charter of the city of 
Statesville. 

Under the first question involved, we find that the pertinent pro- 
visions of the charter of the city of Statesville, Private Laws of 1911, 
chapter 243, sec. 45, relative to paving assessments, is as follows: “That 
the amount of the charges made against the landowners and assessed on 
the respective lots as hereinbefore provided for shall be and constitute 
from the commencement of the work for which they are charged and 
assessed, liens on the respective lots upon which they are charged and 
assessed; that the said amounts shall be placed in the hands of the tax 
collector for collection, and any property owner shall have the right to 
pay the charges made as hereinbefore prescribed in ten equal annual 
installments from and after the commencement of such work, with 
interest thereon at six per cent per annum from the date of such com- 
mencement, In which case the amounts due shall be and remain a lien 
on the lot or lots against which they are charged and assessed until 
fully paid,” ete. 

In the law under which the assessment was made, we find this clear 
language “in which case the amounts due shall be and remain a lien on 
the lot or lots against which they are charged and assessed until fully 
paid.” 
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An assessment made upon adjoining land for a street improvement 
by a town is a charge upon the land constituting a hen superior to all 
others, C. S., 2713, and not enforceable against the personalty or other 
lands of the owner, and when the owner of land has been thus assessed 
payable in installments, C. 8., 2716, and he subsequently dies, it 1s not a 
debt of the deceased payable by his personal representative, but a charge 
against the land itself. The provisions of C. S., 93, as to the order of 
payment of debts of the deceased has no application. Carawan v. Bar- 
nett, 197 N. @., p. 511. 

The rights of the plaintiff are governed by the statute which makes 
the assessment. The statute gives a lien im rem, the lot or lots against 
which they are charged and assessed until fully paid. In the present 
case, it is conceded that the assessment has not been paid. The case of 
Morganton v. Avery, 179 N. C., 551, is distinguishable from this case. 

As to the second question involved: We do not think the provisions of 
ch. 331, Public Laws 1929, subsec. b of sec. 1, applicable. ‘““Where the 
bar of the statute is not complete a change in the statute may extend or 
shorten the time, but in the latter case a reasonable time must be given 
for the claimant to enforce his right.” McIntosh N. C. Practice and 
Procedure, p. 105. In the note are cited cases as to what is a reasonable 
time. 

In Strickland v. Draughan, 91 N. C., at p. 104, it is said, quoting 
numerous: authorities: “In Terry v. Anderson, 95 U. 8S. Rep., 628, 
Chief Justice Waite, speaking for the Court, said: “This Court has often 
decided that statutes of lmitation affecting existing rights are not un- 
constitutional, if a reasonable time is given for the commencement of 
the action before the bar takes effect’ . . . He further says in the 
same opinion, that parties have no more vested interest in a particular 
limitation which has been fixed, than they have in the form of the 
action to be commenced, and as to the forms of action or modes of 
remedy, it is well settled that the Legislature may change them at its 
discretion, provided adequate means of enforcing the right remains. 
Strictly, the principle he announced applies only to the statutes of 
limitation.” Matthews v. Peterson, 150 N. C., at p. 183; Graves v. 
Howard, 159 N. C., 594; Fisher v. Ballard, 164 N. C., 329; Barnhardt 
v. Morrison, 178 N. C., at p. 568-9; see Humphrey v. Stephens, 191 
N. C., 101; Wiliams v. Motor Innes, 195 N. C., 682. The statute we 
are considering fixed no time for the commencement of the action, but 
barred all assessments ten years from the default in the payment of any 
installment. Ashley v. Brown, 198 N. C., 369. 

In Dunn v. Jones, 195 N. C., at p. 356, it is said: “No person can 
claim a vested right in any particular mode of procedure for the enforce- 
ment of defense of his rights. Where a new statute deals with pro- 
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cedure only, prima facie it applies to all actions—those which have 
accrued or are pending, and future actions.’ Stacy, C. J., in Martin v. 
Vanlaningham, 189 N. C., 656.” Gillespre v. Alluson, 115 N. C., 542. 

The statute under consideration does not enlarge, but restricts, and 
no reasonable time is given in which to bring the action. We think the 
law quoted is controlling. 

As to the third question involved: It is well settled, citing numerous 
authorities, in Melmet v. Commissioners, 186 N. C., at p. 252: “A local 
statute enacted for a particular municipality 1s intended to be excep- 
tional and for the benefit of such municipality, and is not repealed by 
the enactment of a subsequent general law.” Asheville v. Herbert, 190 
N. C., at p. 736; Monterth v. Commissioners of Jackson, 195 N. C., 
74-5; Goode v. Brenizer, 198 N. C., 217. 

For the reasons given, the judgment below is 

Reversed. 


Stacy, C. J., dissenting: As no period of limitation is mentioned in 
the charter of the city of Statesville (the idea of perpetuity not being 
accepted), 1t would seem that, under Morganton v. Avery, 179 N. C., 551, 
103 8. E., 188, all the installments were barred by the three-year statute 
of limitations when chapter 331, Public Laws 1929, was enacted by the 
Legislature. Hence the plaintiff is in no position to complain at the 
holding that seven installments are barred under the 1929 statute, and 
three not. 


Broepen, J., concurs in dissent. 





THE LAMSON COMPANY, Inc., vy. J. L. MOREHEAD, RECEIVER OF 
RAWLS-KNIGHT COMPANY. 


(Filed 2 July, 1930.) 


1. Parties B b—Judgment sustaining demurrer of party joined as de- 
fendant on motion of original defendant held not error. 


Where in an action against the receiver of an insolvent corporation on 
an executory contract the plaintiff alleges that there was no contractual 
relation between it and the purchaser from the receiver of the property 
which was the subject-matter of the contract, and the purchaser is made 
a party on motion of the receiver who alleges that the purchaser is solely 
liable to the plaintiff: Held, judgment sustaining the demurrer of the 
purchaser is not error. 
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2. Corporations H a—Damages may be recovered against receiver of in- 
solvent corporation for breach of executory contract. 


A receiver of an insolvent corporation may be sued for damages for 
breach of an executory contract of the corporation by permission of 
court, Wade v. Loan Association, 196 N. C., 171, in which the action was 
upon an executory contract of employment, cited and distinguished. 


3. Courts A a—Where sum demanded in action against receiver for breach 
of executory contract exceeds $200 Superior Court has jurisdiction. 


Where, in an action against the receiver of an insolvent corporation for 
breach of an executory contract, the Sum demanded in good faith exceeds 
two hundred dollars, the Superior Court has jurisdiction, the plaintiff 
being entitled to recover thereon upon a proper Showing, the contract not 
being an executory contract of employment invalidated by the receiver- 
ship. 


APPEAL by plaintiff from Cranmer, J., at October Term, 1929, of 
Duruam. Reversed. 

This is an action instituted by plaintiff against the defendant to re- 
cover the sum of $477.97 due on a certain contract for a Lamson Pre- 
ferred Cash Carrier System, made by plaintiff with Rawls-Knight Co., 
a corporation that is now insolvent, and J. L. Morehead, the defendant, 
is the duly appointed receiver. The plaintiff filed a petition stating that 
it had a good cause of action against defendant and praying the court 
to make an order authorizing and allowing it to enter-suit against the 
defendant for said sum of $477.97. The court below made an order 
authorizing and empowering plaintiff to bring an action against said 
defendant for the sum mentioned. In the petition, the plaintiff alleges: 
“That this affiant is advised, informed and believes, and so states, that 
the said receiver acknowledges the correctness of said claim, but asserts 
that the claim should be paid by a corporation known as the Sinkoe 
Company, who purchased the assets of Rawls-Knight Company, and 
as the said receiver alleges, assumed the payment of this portion of the 
indebtedness of the said Rawls-Knight Company; that the said Lamson 
Company has no contractual relation whatsoever with the said Sinkoe 
Company.” 

The receiver answered and, among other things, said: “It is admitted 
that the Rawls-Knight Company was indebted to plaintiff for rentals 
on the property covered by the contract marked Exhibit A, from 1 June, 
1928, to 4 December, 1928, in the amount of $87.63, and this amount 
defendant, as receiver, has offered and now offers to allow as an approved 
claim against the said Rawls-Knight Company, and to pay thereon its 
distributive share of the assets of the Rawls-Knight Company. .. . 
And defendant further says that if plaintiff is entitled to any relief as 
against this defendant, which is denied, it is entitled only to have its 
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claim approved and filed by the receiver, and is entitled to recover 
thereafter only its distributive share of the assets of the Rawls-Knight 
Company; that in no event is plaintiff entitled to recover of this de- 
fendant the full amount prayed for in the complaint.” 

The defendant further sets up as a defense and alleges that certain 
of the property of Rawls-Knight Company, describing it, which he held 
as receiver, that an offer of purchase was made by E. I. & R. A. Sinkoe 
for same. That a report was. duly made to the court and an order 
was made by the court authorizing and instructing the defendant to sell 
and convey, which he did, the “goods, merchandise, furniture, fixtures 
and equipment of the Rawls-Knight Company,” to the said E. I. and 
R. A. Sinkoe for $7,750. 

The defendant further alleges: “That prior to receiving the offer 
from E. I. and R. A. Sinkoe this defendant had discussed the sale of 
the business of the Rawls-Knight Company to the Sinkoe Brothers with 
P. D. Alexander, manager of plaintiff company, with officers in the city 
of Atlanta, Georgia, and received his permission to transfer to the pur- 
chasers, in the event the entire business was sold, the properties of the 
Lamson Company held under lease or agreement, and immediately upon 
effecting the sale to the said E. I. and R. A. Sinkoe this defendant 
notified the said P. D. Alexander that the said sale has been made. 

This defendant says that by the terms of the order made by 

his Honor, W. A. Devin, resident judge, and by the terms of the agree- 
ment with the said E. I. and R. A. Sinkoe, as shown by the bill of sale 
covering the transfers of the company, and with the consent and ap- 
proval of the Lamson Company, the equipment referred to in the agree- 
ment with the Lamson Company was transferred and sold to the said 
EK. I. and R. A. Sinkoe, and that they are solely responsible to plaintiff 
for any amount which may be due under said agreement. 
Except such distributive dividends as may have heretofore been paid, 
or may be hereafter paid, by him as receiver on the amount of $87.63, 
the amount of past due rentals due by the Rawls-Knight Company, 
and further the sum of $12.40 as rent of the Lamson system from 5 
December, 1928, to 1 January, 1929, the time such system was used by 
this defendant, as receiver. . . . That said E. J. and R. A. Sinkoe 
are necessary parties to the proper adjustment of this action, and the 
receiver asks that an order be issued making said E. I. and R. A. Sinkoe 
party-defendants, and that summons be issued to them to appear and 
take such actions as they may deem best.” 

An order was duly made making E. I. and R. A. Sinkoe parties 
defendant to the action. The said E. I. and R. A. Sinkoe demurred to 
the complaint on the ground that there is a defect of parties. C. S., 
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511(4). That the complaint does not state facts sufficient to constitute 
a cause of action. C.8., 511(6). They set forth several grounds, among 
them that the court had no jurisdiction as plaintiffs’ claim was for less 
than $200 under the contract. 

The judgment of the court below was as follows: “The pleadings of 
plaintiff and defendant, J. L. Morehead, receiver of Rawls-Knight Com- 
pany, were read and the court heard argument of counsel for all the 
parties upon the demurrer of E. I. Sinkoe and R. A. Sinkoe, and during 
the argument upon the demurrer J. L. Morehead, receiver of Rawls- 
Knight Company, through his counsel, without further notice, entered 
a demurrer ore tenus to the complaint of the plaintiff, and the court 
being of the opinion that the complaint of the plaintiff does not set 
out a cause of action within the jurisdiction of the Superior Court, 
and that this court is without jurisdiction for the reason of the fact 
that the amount in controversy is less than $200.00. It is now, there- 
fore, considered, ordered and decreed that the demurrer filed by the 
defendants, E. I. Sinkoe and R. A. Sinkoe, be, and the same is hereby 
sustained, and it 1s further considered, ordered and adjudged that the 
demurrer ore tenus of J. L. Morehead, receiver of the Rawls-Knight 
Company, be and the same is hereby sustained, and it is further con- 
sidered, ordered and adjudged that this action be, and the same is hereby 
dismissed at the cost of the plaintiff.” 

The plaintiff assigned errors: That “the court committed error in 
sustaining the demurrer of E. I. Sinkoe and R. A. Sinkoe. The court 
committed error in sustaining the demurrer ore tenus of J. L. More- 
head, receiver of Rawls-Knight Company. The court committed error 
in signing the judgment, as set out herein.” 


McLendon & Hedrick for plaintiff. 
John Newitt for defendants E. I. and R. A. Sinkoe. 
W. H. Murdock for defendant J. L. Morehead, receiver. 


Criarxson, J. The plaintiff in the petition distinctly alleges “that the 
said Lamson Company has no contractual relation whatsoever with the 
said Sinkoe Company.” We cannot see how the defendant can have E. I. 
and R. A. Sinkoe made parties to the action and then plead for plaintiff 
that the Sinkoes are solely responsible to it when the plaintiff says 
there is no contractual relation between it and the Sinkoes. Benevolent 
Assn. v. Neal, 194 N. C., 401. Then again, the court below sustained 
the demurrer filed by the Sinkoes. The plaintiff appealed. The receiver 
did not. We find no error in the court below sustaining the demurrer of 
the Sinkoes. 
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In Sewing Machine Co. v. Burger, 181 N. C., at p. 255, concurring 
opinion of Clark, C. J., it is said: “In the Superior Court the sum 
demanded in good faith confers jurisdiction and when this is done the 
court is not forbidden to give judgment for less than $200.” Duckworth 
v. Mull, 143 N. C., 461; Houser v. Bonsal, 149 N. C., 51; Wooten v. 
Drug Co., 169 N. C., 64; Williams v. Williams, 188 N. C., 728; 
McIntosh, N. C. Prac. and Proc., p. 56, sec. 57. 

We infer that the demurrer was sustained on behalf of defendant, 
receiver, on the ground that on the appointment of a receiver, it made 
plaintiffs’ executory contract impossible of performance by the Rawls- 
Knight Company, and the plaintiff could recover only the amount due 
when the receiver was appointed. That the amount was $87.63, and 
plaintiff was only entitled to a distributive dividend to be paid on that 
amount and the sum of $12.40 due by the receiver as rental. These 
amounts were under $200.00, and the Superior Court hac. no jurisdic- 
tion. Constitution of North Carolina, Art. IV, sec. 27. 

The court below, no doubt, based its opinion on Wade v. Loan Assn., 
196 N. C., p. 171. It is there held: Upon the appointment of a receiver 
by a court of competent jurisdiction for any cause, executory contracts 
of employment of a corporation are thereby invalidated during the 
receivership, performance being made impossible by operation of law, 
and damages may not be recovered for its breach. Lenoir v. Improve- 
ment Co., 126 N. C., 922. 

It may be noted that in plaintiff’s contract it sets forth “if receivers 
are appointed to take possession of the business of the user . . . all 
unpaid amounts to the end of this agreement . . . be at once 
precipitated and become due and payable.” 

We do not extend the doctrine in the Wade and Lenoir cases, supra, 
further than as there laid down applicable where the relationship is 
that of officers, agents or employees. We can see no reason why a 
corporation although placed in the hands of a receiver should not 
be liable for its executory contracts. Plaintiff’s contract was not recorded 
whether it should be as against creditors and purchasers for value, we 
are not called upon now to decide. C.S., 3312. Trust Co. v. Motor Co., 
193 N. C., 663; Acceptance Corp. v. Mayberry, 195 N. C., 508. We may 
say that plaintiff’s contract does not appeal to the conscience of a 
court of equity. Courts are slow to enforce unconscionable contracts. 

In Bangert v. Inmber Co., 169 N. C., at p. 630, it is said: “Equity 
does not favor forfeitures or penalties, and will relieve against them 
when practicable, in the interest of justice. 2 Story Eq., p. 644; Car- 
penter v. Wilson, 59 Atl. Rep., 187; Seldon v. Camp, 95 Va., 528.” 

The sum demanded by plaintiff, and for which the court allowed 
plaintiff to bring this action, was over $200.00, to wit, $477.97. The 


N.C.] SPRING TERM, 1930. 169 





Myers v. WILMINGTON CAUSEWAY Co. 


sum demanded seems to have been made in good faith. The rights of 
the parties under the contract we do not pass on. The Superior Court 
had jurisdiction, 

For the reasons stated, the judgment of the court below sustaining the 
demurrer of the receiver, is 

Reversed. 


STATE OF NORTH CAROLINA, Ex rev. A. G. MYERS, J. ALLAN TAYLOR, 
Er. K. BISHOP, JAS. A. GRAY, JOHN W. HOUSE, I. M. BAILEY, 
GEORGE MARSH, T. J. PURDIE, M. 0. BLOUNT, T. AUSTIN FINCH, 
CHAS. G. YATES anp SAM P. BURTON, ConsTITUTING THE TRANSPOR- 
TATION ADVISORY COMMISSION, v. WILMINGTON - WRIGHTSVILLE 
BEACH CAUSEWAY COMPANY, TIDEWATER POWER COMPANY, 
SHORE ACRES COMPANY ET AL, 


(Filed 2 July, 1930.) 


Eminent Domain C a—Demurrer to action by State for title to land neces- 
sary for inland waterway held properly overruled. 


Upon pertinent allegations of the complaint by the State ex ref. Trans- 
portation Advisory Commission for the immediate possession of lands 
necessary to be conveyed to the U. S. Government for the inland water- 
way, a demurrer to the complaint by parties claiming title to the locus 
in quo is bad when it is made to appear that immediate possession is 
necessary to prevent delay in the construction of the canal and the rights 
of the claimants to just compensation is preserved and the faith and 
credit of the State is pledged for its payment in the event that they are 
able to establish their title, and an order of the court giving such im- 
mediate possession is not error, the right of the State thereto for this 
purpose being paramount. 


AppraL by defendants from order of Grady, J., at September Term, 
1929, of New Hanover. Affirmed. 

This is an action for judgment and decree that the strip of land 
described in the complaint is needed and required for the construction 
of the Inland Waterway. Canal through the State of North Carolina, 
as authorized by an act of the Congress of the United States; that 
plaintiff, the State of North Carolina, is the owner of said strip of 
Jand, with the right to use same for said purpose, without compensa- 
tion to the defendants or to either of them, notwithstanding claims 
asserted by said defendants to said strip of land; or if it shall be ad- 
judged herein that the defendants or any of them are entitled to com- 
pensation for the taking of said strip of land by the plaintiff, for said. 
purpose, for judgment and decree condemning said strip of land under 
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the power of eminent domain inherent in the State of North Carolina, 
by reason of its sovereignty, and providing for the ascertainment as 
provided by law of the sum of money to which said defendants or any of 
them, are entitled as compensation for the taking of saic strip of land 
by the plaintiff, for said purpose, to the end that plaintiff may pay the 
same, and thus acquire the title to said strip of land required for said 
purpose free and clear of the claims of said defendants or any one of 
them; and in the meantime for an order allowing and permitting the 
State of North Carolina to take possession of said strip of land to the 
end that it may convey the same to the United States, to be used by 
the said United States in the construction of said Inland Waterway 
Canal without delay. 

Issues, both of law and of fact, are raised by the pleadings, which 
have been duly filed by the parties to the action. These issues have not 
been tried or determined. 

At September Term, 1929, an order was made in “he action, as 
follows: 

“This cause coming on to be heard, after due notice given in open 
court, before his Honor, Henry A. Grady, judge holding the courts 
of the Eighth Judicial District, at the regular September, 1929, Civil 
Term of the Superior Court of New Hanover County, and being heard, 
upon the duly verified petition for condemnation of the lands referred 
to therein, and hereinafter described, which said petition was duly 
filed by the Transportation Advisory Commission for and on behalf of 
the State of North Carolina, under and pursuant to chapter 44, Public 
Laws of 1927, as amended by chapter 7, Public Laws 1929, and upon 
verified answer of defendants and their motion for injunctive relief, 
and it appearing to the court: 

1. That the petition seeking condemnation of the lands described 
therein was duly filed in this cause on 15 July, 1929, as provided by 
law. 

2. That process was duly and properly issued at the time of the 
filing of said petition in this court providing for personal service upon 
all of the above named resident defendants and service by publication 
upon the nonresident defendants, according to the statutes of this State. 

3. That the lands referred to in the petition, and hereinafter described, 
are condemned for a purpose paramount to all other public uses and are 
necessary and essential for use in the construction of the Intra-Coastal 
Waterway from Beaufort Inlet to the Cape Fear River, and said lands 
have been designated for such use by the proper authority of the 
United States of America, and are more particularly defined and de- 
scribed herein. 
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4. That immediate possession is necessary and essential, to the end 
that the construction of the said Intra-Coastal Waterway shall not be 
delayed. 

5. That under and by virtue of the provisions of chapter 44, of 
Public Laws of 1927, as amended by chapter 7, Public Laws of 1929, 
the said Transportation Advisory Commission from and after the in- 
stitution of this proceeding, shall have and is given the right to take 
immediate possession of the above described lands and premises on be- 
half of the State of North Carolina, to the extent of the interest to be 
acquired, and the Governor and Secretary of said State are directed 
to execute a deed to the United States, which shall thereupon be entitled 
to appropriate and use the said lands for the purposes for which con- 
demnation is sought. 

Now, therefore, it 1s ordered, adjudged and decreed, that such title as 
is contemplated and established under the statutes hereinbefore referred 
to, in and to the lands and premises hereinbefore described, has vested 
in the State of North Carolina, and the said State has the right to the 
immediate possession of. said property, and the said State of North 
Carolina, its agents, assigns, employees and contractors are hereby 
granted the possession of said lands for the purposes necessary in the 
construction of the said Intra-Coastal Waterway. 

It is further ordered, adjudged and decreed that this proceeding. be, 
and the same is hereby retained upon the dockets of this court, for the 
ascertainment of such damages arising out of the condemnation as the 
defendants herein may be entitled to receive. 

Henry A. Grany, Judge, etc.” 


From this order, defendants appealed to the Supreme Court. 


John Bright Hill and Bryan & Campbell for plaintrffs. 
Rountree & Carr and Davis & Poisson for defendants. 


Connor, J. There was no error in the refusal of the trial judge to 
dismiss this action, in accordance with the motion of defendants, which 
was in effect a demurrer ore tenus to the complaint. The facts alleged 
in the complaint are sufficient to constitute a cause of action on which 
plaintiff is entitled to the relief prayed for, (1) either that upon these 
facts it be adjudged that the plaintiff, the State of North Carolina, is 
the owner of the land described in the complaint, having such title 
thereto as is paramount to any title which may have vested in the de- 
fendants or in either of them, and is therefore entitled to enter into 
possession of said land and to use the same for the purpose desired, 
without compensation to the defendants or to any of them, notwithstand- 
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ing any title which the said defendants may have to said land; or (2) 
if it shall be adjudged in this action that defendants or any one of them 
is entitled to compensation for the taking of said land by the State of 
North Carolina, by reason of its ownership of the same, that said land 
be condemned, and that the sum of money which said defendant is 
entitled as just and adequate compensation for the taking of said land 
by the State of North Carolina be ascertained as provided by law, to 
the end that the State of North Carolina may pay such sum of money, 
and thus acquire such title to said land as plaintiff is required to have 
in order that said land may be used for the purpose desired. The con- 
tention of the plaintiff that neither of the defendants is the owner 
of the land described in the complaint or of any part thereof, as against 
the State of North Carolina, is bona fide. Whether this contention 1s 
well founded or not, depends upon the facts as they may be established 
at the trial of the action. If the contention is not sustained, then it is 
admitted by the defendants that the State of North Caro.ina, under the 
power of eminent domain inherent in said State by reason of its sover- 
eignty, has the right to take said land for the purpose desired, upon the 
payment of full and adequate compensation to such of the defendants as 
may be adjudged the owners of the land. Thus it is contended by the 
plaintiff that the State of North Carolina has the right to take posses- 
sion of the land and to use it for the purpose desired, either without 
compensation to defendants, if it shall be finally adjudgec in this action 
that the title of the State is paramount to any title which the defend- 
ants or any of them have to the land, or with compensation if it shall 
be finally adjudged in this action that defendants or any of them are 
entitled to compensation, as owner or owners of the land. We know 
of no principle of law which requires that plaintiff shall abandon either 
of these bona fide contentions in order that it may recover the relief, if 
any, to which it is entitled. If it shall be found that the State has the 
right to take and hold possession of the land, only by the exercise of 
its power of eminent domain, then the action may be transferred to the 
clerk of the Superior Court of New Hanover County, in order that 
the sum to which defendants who are owners of the land are entitled as 
just and adequate compensation may be ascertained in accordance with 
the provisions of chapter 33 of the Consolidated Statutes insofar as said 
provisions are applicable. S. v. Lumber Co., post, 199. Every right 
which the defendants or any of them have in or to the land described in 
the complaint can be and will be fully protected in this action. It is 
expressly provided by the statute under which the relator is prosecuting 
this action (section 2, chapter 44, Public Laws of North Carolina 1927), 
that “all sums which may be assessed in favor of the owner of any 
property condemned hereunder, shall constitute and remain a fixed and 
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valid claim against the State of North Carolina until paid and satisfied 
in full, but the judgment in any condemnation proceeding shall divest 
the owner of the land condemned of all right, title, interest and estate 
in and to such land and property when entered.” Thus the faith and 
credit of the State is pledged for the payment of any sum or sums which 
may be assessed in favor of the defendants as compensation for the land 
taken by virtue of this action, if it shall be adjudged that said defend- 
ants are entitled to compensation. We, therefore, hold that there was 
no error in the refusal of the court to dismiss this action. 

The order from which defendants have appealed, as we construe its 
provisions, is only to the effect that the State of North Carolina has the 
right to the immediate possession of the land described in the complaint, 
for the purpose desired, and that it shall hold such possession under 
such title as the court may hereafter determine, in this action, the State 
of North Carolina has to said land when the issues ot law and of fact 
arising on the pleadings have been tried and decided. The order does 
not undertake to decide these issues. 

Many interesting and important questions are discussed in the briefs 
filed on this appeal. We are of the opinion that these questions are not 
now presented for discussion or for decision. We have, therefore, not 
discussed or decided them. As we find no error in the order entered 
in this action, it is 


Affirmed. 





W. D. RUSHING vy. THE TEXAS COMPANY, A. 8S. GREIR anp 
ROBERT BYRD. 


(Filed 2 July, 1930.) 


1. Negligence A c—Lessee held liable for injuries resulting from negli- 
gent construction by it of addition to filling station. 


Where the owner of land erects a filling station thereon according to 
specifications of an oil company, and upon its completion leases it to the 
oil company under a lease giving the oil company full direction and 
control of the premises, and the lessee makes an agreement with another 
for the operation of the station, and constructs an addition thereto in a 
negligent manner so that the vent pipe from the gasoline storage tank 
discharges fumes therefrom into the addition, resulting in injury to the 
plaintiff from an explosion occurring from the ignition of the fumes 
from his lighted cigar when he entered the addition: Held, the sole duty 
of the one operating the station for the lessee being to sell gasoline and 
oil for the lessee, and the lessee retaining full direction and control of 
the station, the operator was a mere licensee of the lessee, and the lessee 
is liable in damages proximately caused by the construction of the addi- 
tion to the filling station in such negligent manner. 
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2. Same—lIn this case held: plaintiff was not guilty of contributory negli- 
gence barring recovery as a matter of law. 


Where the lessee of a filling station through its agent in charge has 
customarily permitted its male customers to use the ladies’ rest room and 
smoke therein, and by reason of its negligent construction, a male cus- 
tomer is injured by the explosion of gas fumes ignited by his lighted 
cigar, contributory negligence of the customer in his action for damages 
will not be held as a matter of law upon the defendant’s motion as of 
nonsuit on the evidence. 

3. Negligence D c—Nonsuit in this case held properly denied. 


Where there is evidence that a customer of a gasoline filling station is 
injured by the negligence of the defendant, the defendant’s motion as of 
nonsuit is properly denied, the evidence of plaintiff’s contributory negli- 
gence as a matter of law being insufficient to bar his recovery. 


AppeaL by defendant, the Texas Company, from Moore, Special 
Judge, at December Term, 1929, of MecKLENBURG. No error. 

This is an action to recover damages for personal injuries sustained 
by plaintiff when he was hurled from the rest room at a filling station 
in Mecklenburg County, by an explosion in said rest room, of gas 
vapors which had accumulated therein, as the result of the negligence 
of the defendants. Each of the defendants denies the allegations of 
negligence in the complaint, and in the answer filed by said defendant, 
alleges that plaintiff by his own negligence contributed to his injuries. 

The rest room had been constructed and was maintained for the con- 
venience and accommodation of customers of the filling station. When 
the plaintiff entered the rest room, he was a customer of the filling 
station. After purchasing gasoline from the operator of the filling sta- 
tion for use in his automobile, he hghted a cigar; he was smoking the 
cigar when he entered the rest room. Almost immediately after he closed 
the door of the rest room, a blue flame, like lightning, ran all over the 
room. This was followed by a terrific explosion, which blew down the 
brick walls of the rest room, and hurled plaintiff with great violence a 
considerable distance from the building. As the result of the explosion, 
plaintiff sustained painful and permanent injuries, by reason of which 
he has suffered damages. 

The filling station was owned by the defendant, A. S. Greir; prior 
to the explosion, he had leased the premises to the defendant, the Texas 
Company, for a term of three years. The date of the lease which was 
in writing was 1 May, 1926; the explosion occurred on 15 September, 
1928. On said date the defendant, Robert Byrd, was in possession of 
the premises, and also of the fixtures, equipment and facilities used 
in the operation of the filling station, which were owned by the Texas 
Company, under a license agreement which is also in writing. By the 
terms of the license agreement, the Texas Company reserved the right 
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as licensor to enter upon the premises, and to make such additions, 
alterations and substitutions as it should deem necessary. No change, 
alteration or substitution could be made by the defendant, Robert Byrd, 
as licensee, without the consent in writing of the Texas Company. As 
licensee he had the right only to use the premises, and the fixtures, equip- 
ment and facilities thereon for the purpose of operating the filling 
station and storing, handling and selling therein petroleum products 
purchased by him from the Texas Company. 

In his complaint, plaintiff alleged that the accumulation of gas vapor 
in the rest room was caused by the negligence of the defendants, either 
in permitting an open can containing gasoline to remain in the rest 
room for several hours, or in so constructing and maintaining the said 
rest room that it enclosed a vent pipe which extended from the tank 
underneath the filling station, in which was stored a large quantity of 
gasoline, into the rest room, with the result that gas vapors arising from 
the gasoline in the tank were discharged into the rest room, and per- 
mitted to accumulate therein. 

The rest room was constructed after the date of the lease from the de- 
fendant A. S. Grier to the defendant, the Texas Company, and after 
the defendant Robert Byrd had entered into possession of the premises, 
and of the fixtures, equipment and facilities furnished by the Texas 
Company. It was so constructed that it enclosed the vent pipe which 
was erected on the outside wall of the filling station. The gas vapors 
from the gasoline in the tank were discharged into the rest room, be- 
tween the ceiling and the roof. The ceiling was not tight and the only 
window in the room was closed. About fifteen minutes before the ex- 
plosion, four hundred gallons of gasoline had been put into the tank 
under the filling station from one of the trucks of the Texas Company. 
At the time of the explosion there were a thousand gallons of gasoline in 
the tank. 

When the plaintiff rested his case, he had offered no evidence tending 
to show that the can which the defendant Robert Byrd had permitted to 
remain in the rest room for several hours prior to the explosion contained 
gasoline in any appreciable quantity. His motion for judgment as of 
nonsuit was allowed, and the action as to him was dismissed. 

The motion of the defendant, A. 8. Greir, at the close of the evidence 
for the plaintiff, for judgment as of nonsuit was also allowed, and the 
action as to him was also dismissed. 

The issues arising upon the pleadings in the action, thereafter sub- 
mitted to the jury, were answered as follows: 

“1, Was the plaintiff injured by the negligence of the Texas Com- 
pany as alleged in the complaint? Answer: Yes. 

2. Did the plaintiff by his own negligence contribute to his injury? 
Answer: No. 
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3. What damage, if any, is the plaintiff entitled to recover? Answer: 
$7,500.” 

From judgment on the verdict that plaintiff recover of the defendant, 
the Texas Company, the sum of $7,500, and the costs of the action, the 
said defendant appealed to the Supreme Court. 


J.D. McCall for plaintiff. 
A. E. Van Dusen, Whitlock, Dockery & Shaw and J. H. McLain 
for defendant. 


Connor, J. On its appeal to this Court, the defendant, the Texas 
Company, relies chiefly on its contention that there was error in the 
refusal of the trial court to allow its motion, at the close of all the 
evidence, for judgment as of nonsuit, dismissing the action as to said 
defendant. This contention cannot be sustained if there was evidence at 
the trial tending to show that plaintiff was injured, as alleged in his 
complaint, by an explosion of gas vapors which had accumulated in the 
rest room, which he had entered as a customer of the filling station; 
and that said gas vapors had accumulated in said rest room as the result 
of the negligence of the defendant as alleged in the complaint. If there 
was such evidence, there was no error in the denial of cefendant’s mo- 
tion, unless upon all the evidence, plaintiff by his own negligence, as 
alleged in the defendant’s answer, contributed to his imjuries, and is 
therefore barred of recovery in this action. 

There is no serious contention on the part of the defendant that 
plaintiff was not injured by an explosion of gas vapors which had 
accumulated in the rest room, as alleged in the complaint; nor is there 
any serious contention that there was no evidence tending to show 
that said gas vapors had entered said rest room by means of the vent 
pipe which was enclosed when the rest room was constructed. It is 
admitted that the vent pipe was constructed for the purpose of per- 
mitting gas vapors which arose from the gasoline in the tank, to escape 
from the tank into the open air. Upon all the evidence, it was negligence 
to so construct the rest room that the vent pipe discharged the gas 
vapors which arose from time to time from the gasoline stored in 
the tank, into the rest room, and not into the open air. The rest room 
was construeted after the owner of the filling station had leased it to 
the defendant, the Texas Company, and after the said defendant had 
put the operator of the filling station in possession of the premises, and 
of the fixtures, equipment and facilities which said defendant owned 
and furnished to the said operator, by virtue of the terms of the license 
agreement. There was evidence tending to show that the rest room was 
constructed by the owner of the filling station, at the request of and in 
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accordance with plans prepared and approved by the defendant, the 
Texas Company. The question, therefore, presented for decision is 
whether there was evidence tending to show that the defendant, the 
Texas Company, negligently constructed the rest room, and is therefore, 
in the absence of contributory negligence on the part of the plaintiff, 
liable for the damages which resulted to him from his injuries. 

The relationship between the defendant, the Texas Company, and the 
operator of the filling station, with respect to the premises, and the 
fixtures, equipment and facilities thereon, at the date of the construc- 
tion of the rest room, was not that of landlord and tenant; it was that 
of licensor and licensee. The decisions of this Court and of courts of 
other jurisdictions, cited and relied upon by the defendant in its brief 
filed in this Court, with respect to the liability of a landlord to a third 
person for damages resulting from injuries caused by the defective con- 
dition of the premises, while in possession of the tenant, have no 
application in the instant case. Ordinarily, the tenant alone is liable 
for such damages, for the reason that during the term of the lease he is 
entitled to the exclusive possession and control of the premises. In the 
instant case, however, the operator of the filling station, in possession 
not as tenant, but as licensee, had no right to make any addition, altera- 
tion or substitution on the premises or in the fixtures, equipment or 
facilities, put in his possession by the defendant, the Texas Company, 
not as landlord, but as licensor. The said defendant alone had the 
right to make additions, alterations and substitutions. This right was ex- 
pressly reserved by the defendant in the license agreement. As the 
defendant, the Texas Company, alone had the right to have the rest 
room constructed, while the operator of the filling station was in 
possession of the premises, it alone is liable for damages resulting to 
plaintiff from its negligent construction. 

It cannot be held as a matter of law that plaintiff was negligent when 
he went into the rest room with a lighted cigar, or that he was negligent, 
upon the facts which the evidence tended to show, in going into the rest 
room, which was designed for the use of ladies. There was evidence 
tending to show that he and other men, customers of the filling station, 
had frequently used this rest room, upon the invitation or with the 
consent of the operator of the filling station, and that plaintiff often 
smoked while in the rest room. 

There was no error in the refusal of the trial court to dismiss the 
action, on the motion of defendant, at the close of all the evidence. 
Nor was there error in the instructions of the court to the jury to which 
defendant excepted and which it assigned as error on this appeal. 
The judgment is therefore affirmed. 

No error. 


178 IN THE SUPREME COURT. [199 


FINANCE Co. v. WEAVER. 


STANDARD MOTORS FINANCE COMPANY anp INTERSTATE TRUST 
AND BANKING COMPANY v. CHARLES W. WEAVER, E. 8. KOON 
AND CENTRAL BANK AND TRUST COMPANY, TRUSTEE, 


(Filed 2 July, 19380.) 


Mortgages C d—Personalty acquired by mortgagor under registered con- 
ditional sales contract and installed in premises is not subject to 
mortgage. 

Where personal property is sold under a conditional sales contract 
which is registered in the book of chattel mortgages, it does not change 
its character as personalty by being annexed to a- building for the pur- 
pose of its use, and such property is not subject to the lien of a prior 
registered mortgage on the real property, and upon foreclosure of the 
mortgage on the realty, the purchaser at the foreclosure sale is not en- 
titled to the personalty as against the holder of the conditional sales 
contract, and it will not avail the purchaser that the registration of the 
conditional sales contract was solely in the chattel mortgage book, and 
that he had no notice thereof from an inspection of the book of real 
estate mortgages. 


Crviz action, before Finley, J., at December Term, 1929, of 
BuNCOMBE, 

The evidence tended to show that on 14 March, 1927, C. W. Weaver 
was the owner of certain property on Hilliard and Grove streets in 
the city of Asheville, and that a brick building had been erected on said 
property and used by Weaver in the prosecution of his automobile busi- 
ness. On 14 March, 1927, C. W. Weaver and wife executed a deed of 
trust upon said property to Central Bank & Trust Company, trustee, to 
secure a certain indebtedness therein described. Said deed of trust was 
duly recorded. Thereafter, on 10 May, 1927, Weaver purchased a 
sprinkler system for said building and executed a conditional sales con- 
tract or title retaining agreement to the plaintiff for said sprinkler 
system. This conditional sales contract retained the title to the property 
until the purchase price had been paid in full and was duly recorded on 
16 July, 1927, in the office of the register of deeds for Buncombe County, 
in Chattel Mortgage Book 116, page 403. Weaver failed to pay the 
indebtedness secured by the deed of trust upon the real estate and the 
Central Bank & Trust Company, trustee, under and by virtue of power 
contained in said deed of trust, sold the real estate at public auction on 
24 October, 1928. At the sale the defendant E. S. Koon became the 
purchaser of the property and deed was duly executed and recorded con- 
veying title to the real estate to said E. S. Koon. On 26 October, 1928, 
Koon executed a deed of trust to the Central Bank & Trust Company, 
trustee, to secure the payment of a certain indebtedness described in said 
deed of trust. 
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Thereafter on or about 25 February, 1929, the plaintiff instituted suit 
against the defendants, alleging that the purchase price of said sprinkler 
system had not been paid by Weaver. At the same time the plaintiff 
issued claim and delivery papers for the purpose of seizing and taking 
possession of said sprinkler system. The defendant, Central Bank & 
Trust Company, and E. §S. Koon, purchaser of the real estate, filed 
answers admitting that the sprinkler system was sold under a title re- 
taining contract which had been duly recorded in the record of chattel 
mortgages in Buncombe County, but alleged that the sprinkler system 
had become an integral part of the building and real estate described in 
and secured by said deed of trust held by Central Bank & Trust Com- 
pany as security for said notes, and said deed of trust was a lien against 
said building, including the property described in said complaint, 
superior to any lien or rights of the plaintiff, ete. 

The evidence tended to show that the sprinkler system was affixed 
to the foundations, walls, floors, ceiling and partitions of the building 
by a system of pipes, automatic sprinklers and valves. The specifica- 
tions for the sprinkler system were set out in the record. The jury 
found in response to issues submitted that the plaintiffs were not the 
owners of or entitled to the possession of the property, and that the 
defendants were not in the wrongful possession thereof. The jury 
further found that the defendants, Koon and Central Bank & Trust 
Company, took title to said property without actual or constructive 
notice of the plaintiff’s rights. 

The trial judge instructed the jury to answer the issues in favor of de- 
fendants upon the ground that the conditional sales contract having 
been registered in a chattel mortgage book, did not constitute actual or 
constructive notice to a purchaser of the real estate. 

From judgment upon the verdict the plaintiffs appealed. 


Harkins & Van Winkle and Florence C. Martin for plaintiffs. 
Bernard, Williams & Wright for defendants. 


Broapen, J. Does a sprinkler system, sold under a conditional sales 
contract or retained title agreement duly recorded in a chattel mortgage 
book, and said system being thereafter attached to realty, covered by 
a mortgage or deed of trust, become the property of a purchaser of the 
realty at public sale of the mortgaged premises under power contained 
in such mortgage ? 

C. §., 3312, provides that conditional sales of personal property shall 
be reduced to writing and registered in the county where the purchaser 
resides. Such registration has the same legal effect as the registration 
of chattel mortgages. This Court has held uniformly and without a 
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break in the line of precedent that one holding a mortgage on real estate 
has no equitable claim to personal property subsequently annexed to the 
mortgaged premises, if title to the chattel has been retained by the 
seller. For instance, in Cox v. Inghting Co., 151 N. C., 62, 65 S. E., 
648, it was written: “One holding a mortgage of the realty has no 
equitable claim to chattels subsequently annexed to it. He has parted 
with nothing on the faith of such chattels. Therefore the title of a 
conditional vendor of such chattels, or of a mortgage cf them, before 
or at the time they were attached to the realty, is just as good against 
the mortgagee of the realty as it is against the mortgagor.” In the 
same opinion the Court quoted with approval a ruling of the Indiana 
Court as follows: “Accordingly, the proposition is well sustained that 
one who purchases machinery with a view that it shall be annexed to 
or placed in a building, of which he is the owner, and who executes a 
chattel mortgage on the property so purchased, thereby evinces his 
intention that the property shall retain its character as personalty, 
regardless of the manner in which it may be annexed to the freehold. 
The same principle is adhered to in Dry-Kiln Co. v. Ellington, 172 
N. C., 481, 90 S. E., 564. Moreover, in Lancaster v. Insurance Co., 
153 N. C., 285, 69 S. E., 214, the Court said: “Under our decisions, 
where a vendor, as here, has sold goods, taking notes for the purchase 
money and delivered possession, retaining title as security, and the con- 
tract has been properly registered according to the statute, Revisal 983 
(now C. S., 3312), the property, the subject-matter of the contract 
retains its character as personalty, both as between the parties and 
others claiming adversely to the lien.” 

Other jurisdictions have adopted the interpretation of the law given 
by this Court. 

In Holt v. Henley, 232 U. S., 637, a sprinkler system was the subject 
of the controversy. The system was bolted to the concrete foundation of 
a cotton mill. The plaintiff undertook to secure possession of the prop- 
erty, but the action was resisted by the trustee in bankruptcy of the 
cotton mill. Holmes, J., writing the opinion, says: “To hold that the 
mere fact of annexing the system to the freehold over-rode the agree- 
ment that it should remain personalty and still belong to Holt would 
be to give a mystic importance to attachment by bolts and screws.” 
The opinion cites Cox v. Inghting Co., supra, as authority for the posi- 
tion taken by the Supreme Court of the United States. Likewise in the 
ease of Detrow Steel Cooperage Co. v. Sisterville Brewery Co., 2383 
U.S., 712, the Court upheld the right of the seller to remove tanks from 
a brewery which has been placed subsequently to the execution of a 
mortgage upon the plant. 
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Assuming then, that the law is well settled that personal property 
attached to the freehold retains its character as personalty as between 
the immediate parties, the question arises: Is the purchaser of real 
property for value and without notice precluded from acquiring title to 
the chattel so annexed to the freehold? If it be conceded that the regis- 
tration of the conditional sale irrevocably impresses upon the property 
the character of personalty, it would seem apparent that the character 
of the property 1s not changed simply by reason of the fact that the 
land was sold. The mere advertisement and sale of the land under a 
mortgage could not perform a legal miracle by turning personal prop- 
erty into real estate. The essential question involved, therefore, is not 
whether the conditional sale was recorded in a chattel mortgage book 
or a real estate mortgage book, but whether the property remained per- 
sonalty or was transformed into realty upon the execution of the power 
of sale in the real estate mortgage. Consequently the character of the 
property and title thereto determines the controversy rather than notice 
derived from the kind of book the paper was recorded in. This Court 
held in Causey v. Plaid Mills, 119 N. C., 180, that the owner of an 
“inspecting machine” placed in a mill could show as against a purchaser 
for value that the machine was put in the mill for temporary use and 
removable at the pleasure of the owner. The theory upon which the 
decision rests is that the title did not pass, and hence the property 
became no part of the freehold. 

The authorities bearing upon various aspects of the question of law 
involved are assembled in 13 A. L. R., 461. 

We therefore hold that the property in controversy retained its char- 
acter as personalty and under the facts disclosed, did not become a 
part of the realty. Hence the defendants are not entitled to hold the 
property. 

Reversed. 





J. ROBERT LANDRETH vy. AMERICAN EQUITABLE ASSURANCE 
COMPANY OF NEW YORK. 


(Filed 2 July, 1930.) 


Insurance J a—Where violation of provision of policy does not affect. 
loss thereunder forfeiture will not be declared. 


Where under a policy of fire insurance providing for a forfeiture if any 
foreclosure proceedings under mortgage or deed of trust be commenced 
against the premises with the knowledge of the insured, foreclosure pro- 
ceedings are instituted without the direct knowledge of the insured, who 
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hearing of the advertisement of the premises for foreclosure from a third 
person settles with the mortgagee and has the proceedings abandoned, 
and thereafter loss by fire is sustained during the life of the policy: 
Held, under a reasonable construction of the provisions of the policy, a 
forfeiture will not be declared, the insured having no direct knowledge of 
the foreclosure proceedings, and the loss occurring after the settlement 
with the mortgagee the risk under the policy was not affected at the 
time of the loss by the violation of the provision, and the policy was 
revived upon the discontinuance of the violation. 


AppEaL by plaintiff from Lyon, Hmergency Judge, at November 
Term, 1929, of GuitForp. Reversed. 

This is an action brought by plaintiff to recover on a $3,000 policy 
issued by defendant to plaintiff on a dwelling-house that was destroyed 
by fire. 

The policy, No. 192184, was issued by defendant to plaintiff on 
24 February, 1928, and was for the term of one year. The premium— 
$27.90—was duly paid by plaintiff to defendant. The plaintiff alleged 
that the policy was in full force and effect at the time the property 
insured was burned and all the terms, provisions and conditions con- 
tained in the policy were duly complied with on his part. That the loss 
suffered was $3,000; demand for payment made and refusal by de- 
fendant. 

The defendant in answer sets up as a defense that the policy was a 
standard form and that certain of its provisions were violated, as fol- 
lows: 

“This entire policy shall be void, unless otherwise provided by agree- 
ment, in writing, hereto (ownership), etc.: (a) if the interest of the 
insured be other than unconditional and sole ownership; or (b) if the 
subject of insurance be a building on ground not owned by the insured 
in fee simple; or (c) if, with the knowledge of the insured, foreclosure 
proceedings be commenced or notice given of sale of any property in- 
sured hereunder by reason of any mortgage or trust deed; or (d) if any 
change, other than by the death of an insured take place in the interest, 
title or possession of the subject of insurance (except change of occu- 
pants without increase of hazard); or (e) if this policy be assigned 
before a loss. 

There was no agreement in writing or otherwise waivirg or changing 
or in any way referring to the foregoing provisions (a), (b), (c), (d) 
and (e); nor was there any reference in the policy, by endorsement or 
otherwise, to any mortgage or deed of trust or other encumbrance upon 
the insured property nor to the ownership thereof by the insured and 
his wife by the entireties.” 

The plaintiff introduced evidence of estoppel in pais and waiver of 
the policy provisions. Upon the close of plaintiff’s evidence, and at the 
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close of all the evidence, defendant made motions as in case of nonsuit. 
At the close of all the evidence the court below granted defendant’s 
motion as in case of nonsuit. C.%., 567. 

The plaintiff duly excepted, assigned error and appealed to the Su- 
preme Court. 


Harry R. Stanley for plaintiff. 
Frank P. Hobgood for defendant. 


CrarKkson, J. “It is the well settled rule of practice and the accepted 
position in this jurisdiction that, on a motion to nonsuit, the evidence 
which makes for the plaintiff’s claim and which tends to support his 
cause of action, whether offered by the plaintiff or elicited from the 
defendant’s witnesses, will be taken and considered in its most favorable 
hight for the plaintiff, and he is entitled to the benefit of every reasonable 
intendment upon the evidence, and every reasonable inference to be 
drawn therefrom.” Morris v. Y. & B. Corp., 198 N. C., at p. 708. 

The defendant in its brief frankly says: “As to whether the foregoing 
facts were made known to defendant’s local agent, an incorporated in- 
surance agency which issued the policy, is for the purpose of this review 
of a judgment of nonsuit precluded by the testimony of plaintiff who 
swore that he gave the agent the information. The circumstance that 
the agent denied that the information was given is upon this review 1m- 
material, Defendant, appellee, contends that its argument ‘May be 
compressed within a narrow compass. The policy provides that it ‘shall 
be void,’ If the knowledge of the insured . . . notice (be) given of 
sale of any property insured hereunder by reason of any mortgage or 
trust deed.’ ” 

This presents the lone question on this appeal. The defendant’s argu- 
ment on this aspect was interesting and persuasive, but not conyineing. 
Only one aspect of law we will consider. The land was advertised for 
sale under the mortgage. The testimony of plaintiff in regard to this 
was as follows: “Q. Well, you knew on 18 June, 1928, that W. W. Hobbs 
and wife began to advertise all of this property for sale under the 
power of sale in the mortgage from Mr. and Mrs. Lowdermilk to them ? 
A. I was told one day about this, and I settled with Mr. Hobbs. I was 
told about it, but I had no notice of it. Q. You knew it was advertised 
for sale? A. I found it out, and then settled with him the day I found 
it out. I settled with him on another piece of property and I paid the 
cost of the advertisement. J never did see the advertisement which ap- 
peared in the Greensboro Patriot on 25 June, 1928. My father-in-law 
told me it was running one morning, and I settled it that very day.” 
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The language of the policy, “The entire policy shall be void 
if with the knowledge of the insured foreclosure proceedings be com- 
menced or notice given of sale of any property insured hereunder by 
reason of any mortgage or trust deed.” The question arises if plain- 
tiff’s testimony is found to be true by the jury is the pclicy void? We 
think not. The record discloses that the advertisement was started 
15 June, 1928, and the sale to take place 21 July, 1928; that the prop- 
erty was destroyed by fire on 24 August, 1928. Before any sale of the 
property plaintiff, when informed by his father-in-law, immediately set- 
tled with the mortgagees and the advertisement of sale was discon- 
tinued. The provision in the policy has relation to the fact that when 
a sale is commenced with the knowledge of the insured, the risk is 
thereby increased, as the temptation arises to burn the property to pro- 
cure the Insurance money, so as to discharge the lien. The plaintiff im- 
mediately on getting outside information, other than cerzain and direct 
information from the mortgagees or their attorneys that the land would 
be advertised, which a reasonable construction of the pclicy seemed to 
require, settled the matter. .A forfeiture under the facts and cireum- 
stances of this case would be too narrow and technical and contrary to 
the spirit of the provisions of the insurance policy. 

We think this case is governed by Horton v. Insurance Company, 122 
N. C., at p. 502-38. It is there said: “This brings before us a pure ques- 
tion of law, founded upon the charge of the court, in which we see no 
error. Admitting the validity of a provision rendering the policy void 
upon a contingency beyond the control of the assured, the only reason- 
able construction we can give to it is that it was intendec. to compel the 
assured to give notice to the company of any such proceedings or adver- 
tisement so that the company could exercise its right to declare the policy 
void, and return the unearned premium, which it was recuired to do by 
the very terms of the policy. But the assured could not be required to 
give information which she did not possess, and which came to her only 
in the same manner and through the same means that it came to the 
agent of defendant, whose knowledge is in law that of the defendant. 
It is probable that, as the agent lived in the same town where the news- 
paper was published, he saw the advertisement before the plaintiff, who 
lived in a different town. In any event she has violated no provision of 
the contract of insurance either in letter or in substance, as the notice 
of sale was given without her knowledge. If the defendant stands upon 
the letter of the contract, ignoring the equities of the plaintiff, he must 
be satisfied with what is given him by a literal interpretation. If he 
demands his full pound of flesh, he must take that and nothing more.” 

The cases, pro and con, are annotated in 50 A. L. R., p. 1122 et seg. 
The case of Hayes v. Insurance Co., 182 N. C., 702, may be distinguished 


N.C] SPRING TERM, 1930. 135 





LANDRETH wv. ASSURANCE COMPANY. 





on the ground that the mortgagee under the terms of the policy gave 
notice of the sale to the insured as contemplated by the policy. The fire 
in that case occurred during the period that the property was being ad- 
vertised for sale. The sale took place 3 December, 1900, and the fire 
oecurred 1 December, 1900. In the present case, the loss by fire occurred 
some two months after. We think the Horton case is the logie of the 
situation and authority in this case. 

In Cottingham v. Insurance Co., 168 N. C., at p. 260, we find: “The 
loss occurred as above stated, after the deed of trust was paid off and 
canceled. 2 Cooley Ins., 1780, citing many cases, says: ‘The gencral 
rule that a breach of the condition against encumbrance is ground for 
forfeiture must be modified where the encumbrance is merely temporary 
and is not in existence at the time of the loss. It may be regarded as 
settled by the weight of authority that the effect of the encumbrance is 
merely to suspend the risk, and on cancellation or discharge of the en- 
cumbrance the policy is revived.’ Elliott on Insurance, sec. 205, collat- 
ing the authorities, also says: ‘The weight of authority seems to support 
the view that a violation of a condition that works a forfeiture of the 
policy merely suspends the insurance during the violation, and if the 
violation is discontinued during the life of the policy and does not exist 
at the time of the loss, the policy revives and the company is liable, 
although it had never consented to the violation of the policy, and the 
violation was such that the company could, had it known of it at the 
time, have declared a forfeiture therefor.’ To same purport, Phillips on 
Insurance, sec. 975, and 1 May Insurance (3 ed.), see. 101; 2 A. and E., 
288, and note. <A case almost exactly in point is Strause v. Insurance 
('o., 128 N. C., 64, where the defendant set up a defense that the mill 
was operated at night, contrary to the provisions of the policy, and this 
Court said: ‘The fire occurred more than three months thereafter and 
vas In no wise traceable so far as the evidence shows, to the work at 
night, which had long ceased.’ ” 

We think perhaps there was sufficient evidence of knowledge on the 
part of defendant’s agent as to the advertisement and the fact that no 
steps were taken to cancel the policy and some time clapsed before the 
fire, but this is immaterial. This matter has been recently written 
about in Smith v. Insurance Co., 198 N.C., 578. The judgment of the 
court below is 

Reversed. 
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J. L. CROUSE y. R. T. STANLEY ano GUY L. DAZEY, TRADING AS 
STANLEY & DAZEY ET AL. 


(Filed 2 July, 1930.) 


Principal and Surety B a—Surety is entitled to credit of actual loss sus- 
tained by him by reason of insured’s failure to retain percentage. 


Where a contractor for the erection of a building sublets the painting 
thereof under a contract providing for payment to the subcontractor as 
the work progresses, reserving a balance until the completion of the 
work, upon the default of the subcontractor and the completion of the 
work by the contractor who had failed to retain the spec.fied percentage: 
Heid, the surety on the subcontractor’s bond is discharged and relieved 
upon equitable principles of his liability on the bond to the extent of his 
actual loss occasioned by the failure of the contractor to retain the re- 
quired percentage and no further, the surety being entitled to the re- 
tained percentage if it had been forced to complete the contract under the 
terms of the bond, and upon such facts a judgment sustaining the surety’s 
demurrer on the theory that the surety was released, will be reversed in 
order that the rights of the parties may be determined. 


Stacy, C. J., and Connor, J., dissent. 


Civiz action, before McElroy, J., at January Civil Term, 1930, of 
GUILFORD. 

The plaintiff is a contractor living in Guilford County, North Caro- 
lina, and on 1 November, 1917, made a contract to erect a high school in 
the city of Tampa, State of Florida. 

The defendants were partners and engaged in the business of painting 
contractors. 

On 1 November, 1927, the plaintiff entered into a contract with the 
defendants to the effect that the defendants would furnish all materials 
and perform all work necessary to complete the painting of the high 
school at Tampa, Florida. The contract price for said work was 
$20,000, and required the giving of a surety bond to guarantee the faith- 
ful performance thereof. Thereupon, the defendants secured a bond 
from the Fidelity and Casualty Company of New York in the penal 
sum of $10,000. 

The subcontract between the plaintiff and the defendants provided 
that payments should be made as follows: “80 per cent of all labor and 
material which has been placed in position by said subcontractor, to be 
paid on or about the first of the following month, except the final pay- 
ment, which the said contractor shall pay to the subcontractor within 
thirty days after the subcontractor shall have completed his work to 
the full satisfaction of said architect.” 

The plaintiff alleged and offered evidence tending tc show that the 
defendants abandoned the contract “making it necessary for the plain- 
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tiff to take over the work and complete the same.” There was evidence 


tending to show that the defendants abandoned the contract on or about 
4 October, 1928, and notice was given to the Surety Company by the 
plaintiff on or about 8 October, 1928. 

The plaintiff brought a suit against the defendants, Stanley & Dazey, 
subcontractors, Greensboro Paint Company, the Fidelity and Casualty 
Company of New York, and J. E. Comer. The amount claimed was 
$6,060.12, which said claim was made up of the following items: “(a) 
cost of completion in excess of contract price, $2,425.88; (b) 60 days 
delay at $20 per day, $1,200; (c) cost of materials, $2,434.74; total, 
$6,060.12.” 

The defendant, Stanley & Dazey, filed an answer denying the right of 
plaintiff to recover and alleging a counterclaim in the sum of $3,500. 
The defendant, Surety Company, filed an answer denying liability and 
alleging that it was released as bondsman for the subcontractors for the 
reason that plaintiff contractor failed and neglected to preserve the 
retained percentage of twenty per cent. 

Upon this contention the evidence tended to show that the retained 
percentage would have amounted to approximately $4,202.82. 

The evidence further showed that the plaintiff had paid to the defend- 
ants or to banks and other parties for the benefit of defendants approxi- 
mately the entire contract price. The plaintiff, admitting that the re- 
tained percentage was not preserved, explained that he “had guaran- 
teed bills for them. I did not keep in hand twenty per cent until the 
work was finished and completed, for I could not under the conditions.” 

At the conclusion of the evidence the trial judge sustained the motion 
of nonsuit made by the defendant, Casualty Company, and other de- 
fendants, retaining the cause as to the defendant, Stanley & Dazey. 

The jury answered the issues against the contentions of defendant, 
Stanley & Dazey, and awarded the plaintiff the sum of $6,060.12. 

No evidence was offered connecting the defendant, Greensboro Paint 
Company, or J. E. Comer with the controversy. 

From the judgment of nonsuit as to the Fidelity and Casualty Com- 
pany of New York, plaintiff appealed. 


Brooks, Parker, Smith & Wharton and E. J. Honson for Paint Com- 
pany. 

Frazier & Frazier and R. M. Robinson for plaintiff. 

Ruark & Ruark for Fidelity and Casualty Company. 


Broepen, J. Did the failure of the plaintiff to preserve and hold the 
retained percentage release the defendant surety from any and all obli- 
gation upon its bond? 
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The legal status of retained percentage in contracts of the kind in- 
volyed in this controversy has been thus declared in Insurance Co. v. 
Durham County, 190 N. C., 58, 128 S. E., 469: “The contract provision 
that 85 per cent of the value of labor and material used during the pre- 
vious month, as estimated by the architect, shall be paid ky the owner to 
the contractor at the dates specified during the progress of the work 
creates in the 15 per cent reserve balance an equity in which the surety 
has a substantial right. While the owner also has an equity in this 
reserved balance, he has no right, without the consent of the surety to 
waive it, or to exceed the provisions of the contract in making payments 
to the contractor. The retained balance is well calculated to induce the 
contractor to complete the building, and it is valuable security against 
loss when a breach occurs.” Prairie State Bank v. U. S., 164 U. S., 
227,41 L. Ed., 412; Hamilton v. Republic Casualty Co., 185 8. E., 259; 
Williston on Contracts, Vol. II, see. 1243. 

Williston, supra, summarizing the decisions upon the subject, states: 
“Such payments in larger amounts, or at earlier times than the contract 
between the principal and his employer fixed discharges the surety. 
But the basis of the rule is equitable, and it should not be pushed beyond 
equitable limits, and especially in recent years the courts have shown a 
tendency to hold the surety where it sufficiently appears that the over- 
payment of the principal has caused no loss.” 

An examination of the authorities bearing upon the subject discloses 
that the courts have adopted various attitudes with respect to the appli- 
cation of the principle of releasing the surety from his obligations. 
First, some courts have held that, if the owner overpays the contractor 
upon forged or mistaken estimates or by reason of fraudulent substitu- 
tion of inferior materials, the surety is not thereby released. Van 
Buren County v. American Surety Co., 115 N. W., 24; Wakefield v. 
American Surety Co., 95 N. E., 350. Second, if the excess payments 
are made to satisfy the valid claim of laborers and materialmen who are 
included within the terms of the bond, the surety is not relieved. JU. 8. 
Fidelity and Guaranty Co. v. Trustees of Baptist Church, 102 S. W., 
325, Third, a surety is not discharged by overpayment unless it is 
shown that such overpayment resulted in loss. Lloyd Investment Co. v. 
Illinois Surety Co., 160 N. W., 58; Maine Central R. BR. Co. v. National 
Surety Co., 94 Atl, 929: Fourth, if the owner fails to retain the speci- 
fied percentage, the surety is discharged pro tanto upon the theory that 
such reserve percentage creates a right in the surety to apply the same 
in exoneration of the loss sustained by the failure to pay laborers and 
materialmen. Mfg. Co. v. Blaylock, 192 N. C., 407, 185 8. E., 136. 

This Court has adopted the pro tanto theory; that is to say, that in 
eontracts of the kind involved in this case, the surety in obedience to 
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equitable principles is discharged and relieved to the extent of the loss 
actually suffered and no further. Therefore, the final determination 
of the rights of the parties depends upon whether the surety suffered a 
loss in the case at bar. When Stanley & Dazey defaulted it was the duty 
of the defendant surety company to complete the work in accordance 
with the terms of the contract. If the owner had complied with the 
agreement entered into between the parties he would then have in hand 
to turn over to the surety the sum of $4,202.80, and thereupon the 
surety would be entitled to said sum to apply upon the completion of 
the work. No such amount was available, and thus the surety was de- 
prived of a credit to which it was entitled under the law. 

No evidence was offered connecting the defendant, Greensboro Paint 
Company, or the defendant, Comer, with the transaction, and the judg- 
ment of nonsuit as to such defendants is upheld. The judgment of non- 
suit as to defendant surety company is reversed, and the cause remanded 
for trial in accordance with the rules of liability declared in this 
opinion. 

Reversed. 


Stacy, C. J., and Connor, J., dissent. 





THELMA MOSS, By HER NEXT FRIEND, SMITH MOSS, v. GEORGE E. 
BROWN anpdD GEORGE Y. KLUTTZ, 
AND 
BERNICE MOSS v. GEORGE E. BROWN anp GEORGE Y. KLUTTZ. 


(Filed 2 July, 19380.) 


Trial EK c—Where question of proximate cause is material in an action, 
failure to instruct jury as to law thereon is reversible error. 


Where the question of proximate cause is essential and material, and 
arises from the evidence in an action to recover damages for the negli- 
gent infliction of a personal injury, the failure of the trial court to cor- 
rectly charge the jury thereon is error, and the omission being to a sub- 
stantial and material feature of the cause, the defendant is entitled to a 
new trial without having made a special request therefor, C. S., 564, and 
where the judge of the Superior Court, upon appeal from judgment of a 
municipal court has reversed and remanded the cause for such error, 
upon appeal to the Supreme Court the judgment of the lower court will 
be affirmed. 


Apprau by plaintiffs from Moore, J., at August Term, 1929, of 
GuitForp. Affirmed. 
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These actions were tried in the municipal court of the city of High 
Point, before Lewis E. Teague, judge of the municipal court and a jury. 
The actions were consolidated by consent. The actions were for action- 
able negligence and damages. 

The allegations of plaintiffs were to the effect that on 20 May, 1926, 
they were passengers riding in an automobile driven by one Smith 
Moss and the defendants, owners of a hearse driven by defendant, 
Kluttz, recklessly, carelessly and negligently ran the hearse into the 
automobile injuring them. 

The defendants denied the allegations of plaintiffs as to negligence 
and set up in their answer: “The defendants specifically deny that they 
were careless and negligent in any particular, and allege and contend 
that, the rate of speed with which Smith Moss was operating his auto- 
mobile just prior to the accident and at the time of the accident and his 
careless driving and his carelessness and negligence were the direct and 
proximate cause of the injuries sustained by the plaintiffs, Thelma Moss 
and Bernice Moss.” 

The evidence on the part of plaintiffs was to the effect: That Smith 
Moss was their brother, driving an Essex car, and they were passengers 
in his car. They were on the way to Albemarle and passing through the 
town of Rockwell, where the collision occurred about 10:30 in the 
morning, in which they were injured. The hearse was headed towards 
Smith Moss and he driving towards it; that the hearse was either 
parked or going very slow, with the right wheels on the dirt, which 
Smith Moss could see for some distance; he was driving about 25 miles 
an hour on the right-hand side of the paved road. The driver of the 
hearse crossed the road in front of Smith Moss and in going around the 
right-hand side, to avoid the collision, the bumper of the hearse struck 
Moss’ front left fender, the car swerved to the right side when the 
hearse struck the car, and it was thrown against a telephone pole. He 
had left the pavement entirely for seventeen feet from where the collision 
occurred. 

Mrs. T. H. Rhinehart testified in part: “I saw the hearse leave de- 
fendant Brown’s yard and it passed by my home on the right-hand side 
of the road, going west in the direction of Salisbury. Mr. Kluttz was 
driving. The right wheel got off of the hard surface a precious little 
before they made a left turn going into their place of business. They 
gave no signal. Mr. Moss was driving about 30 or 35 miles an hour. 
Mr. Kluttz told me that he did not see Mr. Moss. . . . At the time 
I saw Mr. Moss on top of the knoll the front wheels of the hearse had 
reached a place which was about the center of the highway. The front 
of the Essex hit the telephone pole.” 


N.C] SPRING TERM, 1930. 191 





Moss wv. BROWN. 


The defendant’s evidence contradicted that of plaintiffs. Defendant 
Kluttz testified in part: “I had driven the hearse from Mr. Brown’s 
yard and had reached the point to turn across the road, and when I 
started to turn there was no car meeting us in sight. I stuck my left 
hand out of the window of the hearse and looked ahead. I was half way 
across the road or pavement when Moss’s car reached the top of the knoll. 
That is, our hearse was headed south diagonally across the road, and 
would say that Moss was 175 feet away. If Moss had been looking our 
hearse would have been in view to him something lke 300 feet. Don’t 
know how fast Moss was driving, but when he shd by our bumper he 
was going plenty fast, running at least 20 or 25 miles an hour when he 
sid by our bumper.” The occurrence took place in the town of Rock- 
well. There was evidence to the effect that both parties were violating 
the law of the road. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Were Bernice Moss and Thelma Moss injured by the negligence 
of the defendants, as alleged in the complaint? Answer: Yes. 

2. What amount of damage, if any, 1s Bernice Moss entitled to re- 
cover? Answer: $1,800. 

3. What amount of damage, if any, is Thelma Moss entitled to re- 
cover? Answer: $3,500.” 

The defendants made numerous exceptions and assignments of error 
to the trial in the municipal court of the city of High Point. 

This municipal court was established in 1918, chapter 569, Public- 
Local Laws. In 1927 it was given power to try civil actions. Public- 
Local Laws, ch. 699; see amendment Publec-Local Laws 1929, ch. 170. 

Under the 1927 act, sec. 5(j): “That appeals may be taken by either 
the plaintiff or the defendant in civil actions or by the defendant in any 
criminal action and by the State in such criminal action as the State 
is allowed appeals from the Superior Court from the High Point 
municipal court to the Superior Court of Guilford County in term time 
for errors assigned in matters of law in the same manner and under the 
same requirements as are now provided by law for appeals from the 
Superior Court to the Supreme Court. . . . That upon appeals 
from the High Point municipal court, the Superior Court may either 
affirm, modify and affirm the judgment of the High Point municipal 
court, or remand the cause to the High Point municipal court for a new 
trial,” ete. 

Upon appeal to the Superior Court, the court below rendered the fol- 
lowing judgment: “This cause coming on to be heard, and being heard 
upon motion of the defendants for reversal of judgment rendered in the 
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municipal court of High Point, the defendants basing their motion upon 
the grounds of errors committed by the judge of the municipal court of 
High Point in his charge to the jury, and it appearing from the record 
in this cause that the defendants set up the plea of the negligence of 
Smith Moss, the driver of the automobile in which the plaintiffs were 
guests, as the sole and proximate cause of the injuries sustained by 
plaintiffs, and it appearing to the satisfaction of the court that in the 
charge to the jury the judge of the lower court failed to caarge the jury 
on the question of law based upon the facts and evidence, and that this 
error is fatal, and that the judgment rendered in the municipal court 
of High Point should be reversed, and the cause remanded to the 
municipal court of the city of High Point for trial de novo: It is, there- 
fore, ordered, adjudged and decreed that the judgment rendered in the 
municipal court of the city of High Point be reversed and the same 1» 
hereby reversed, and the cause remanded to the municipal court of the 
city of High Point for trial de novo: It is further ordered, adjudged 
and decreed, that costs of appellee be taxed against the plaintiffs by the 
clerk of this court.” The defendants excepted, assigned error and ap- 
pealed to the Supreme Court. 


C.C. Barnhardt, King, Sapp & King and Walder & Casey for plain- 


tiffs. 
Gold, York & McAnally and R. Lee Wright for defendants. 


Crarkson, J. From the judgment by the court below, we think the 
only question involved in this appeal: Did the court below commit error 
in holding that the judge of the municipal court failed to charge the 
jury on the question of law based upon the evidence, in that he failed 
to tell the jury that plaintiffs could not recover if the negligence of 
Smith Moss was the sole and only proximate cause of plaintiff’s injury ? 
We think not. White v. Realty Co., 182 N. C., 586; Construction Co. 
v. R. R., 184 N. C., 179. 

“In Bank v. Rochamora, 193 N. C., at p. 8, quoting numerous authori- 
ties, the law is thus stated: ‘Where the instruction is proper so far as it 
goes, a party desiring a more specific instruction must request it.’ This 
applies to subordinate elaboration, but not substantive, material and 
essential features of the charge. C.S., 564.” IfcCall v. Lumber Co., 
196 N. C., at p. 602. 

We think the judgment of the court below is in accordance with the 
law of this jurisdiction. The judge of the municipal court should have 
charged on the aspect of sole and only proximate cause as it was a 
substantive, material and essential feature of the controversy. C. S., 
564. The judgment of the court below is 

Affirmed. 


N.C.] SPRING TERM, 1930. 193 





STATE Vv. SAULS, 


STATE v. GEORGE SAULS. 
(Filed 2 July, 1930.) 


1. Concealed Weapons B a — Evidence of guilt of carrying concealed 
weapon held sufficient to go to the jury. 

Isvidence that the defendant was arrested on the premises of another 
and had on bis person when arriving at the jail a pistol belted to him 
and covered by a sweater he was wearing, and that the officers arresting 
him saw no weapon on him at the time of the arrest, is sufficient to take 
the case to the jury upon the question of his guilt of carrying a con- 
cealed weapon in violation of the statute over the defendant’s contention 
and testimony that the weapon was not concealed, the issue being for 
the determination of the jury. 


2. Concealed Weapon A a—Knowingly carrying concealed weapon is 
equivalent to intent to conceal. 

The knowledge of the defendant that he was carrying a concealed 
weapon is equivalent under the statute to criminal intent to conceal re- 
quired by law for conviction, and an instruction that if the jury should 
find from the evidence that the defendant carried the pistol off his own 
premises knowing it to be concealed he would be guilty, otherwise not 
guilty, is not error. 

3. Concealed Weapons B b—Instruction in this case held for reversible 
error. 

Where a defendant is tried for the statutory offense of carrying a con- 
cealed weapon off his own premises, and there is evidence permitting the 
inference that it was not concealed at or before the time of his arrest, 
and that later it was concealed by accident, an instruction, which in effect 
charges the jury that the defendant would be guilty if the weapon was 
not concealed at the time of the arrest, and was thereafter concealed 
by accident, is reversible error. 

4. Criminal Law L e—Exceptions to admission of evidence on cross-ex-' 
amination of defendant held without merit. 


Exceptions by the defendant to the admission of his answers to ques- 
tions asked him on eross-examination by the State are held to be without 
merit, the answers being to a collateral matter and favorable to the de- 
fendant, and the State being bound thereby. 


AppraL by defendant from Clement, J., at January Term, 1930, of 
Gaston. New trial. 

Defendant was indicted for carrying a concealed weapon, to wit, a 
pistol, off his own premises in breach of section 4410 of the Consoli- 
dated Statutes. He was convicted, and from the sentence pronounced 
he appealed upon error assigned. 


Attorney-General Brummatt and Assistant Attorney-General Nash for 
the State. 
J. F. Flowers for defendant. 
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Apams, J. The statute provides that if any one, except when on his 
own premises, shall carry a deadly weapon concealed about his person, 
he shall be guilty of a misdemeanor. The essential elaments of the 
offense are these: (1) The defendant must be off his own premises; 
(2) he must carry a deadly weapon; (3) the weapon must be concealed 
about his person. 

R. C. Thompson testified that he was the chief of police of Mount 
Holly, and that he arrested the defendant at the house of Press Hamil- 
ton in Mount Holly; so the defendant was off his own premises. He 
testified that he carried the defendant to the police station and there 
found a pistol on his person. This is evidence that the defendant had 
the pistol at the time of his arrest. That it was a deadly weapon is 
self-evident and undisputed. When he was arrested, did the defendant 
have the weapon concealed about his person? There is no evidence 
that the officer saw the pistol at the time he made the arrest. Frank 
Torrence, another witness for the State, testified that he was with 
Thompson when the defendant was arrested, and that he first saw the 
pistol when it was taken from the defendant. This was at the police 
station. Neither of the witnesses for the State said that the weapon 
was not concealed when the arrest was made. Now, the statute contains 
this provision: “If any one, not being on his own lands, shall have 
about his person any such deadly weapon, such possession shall be prima 
facie evidence of the concealment thereof.” Testimony that the de- 
fendant, when arrested, was off his own premises and had the pistol in 
his possession was sufficient of itself to take the case to the jury-——par- 
ticularly in the absence of affirmative evidence on the part of the State 
that the weapon was not concealed. 

The defendant was arrested at Hamilton’s house, taken to an auto- 
mobile, and carried to the police station. Thompson testified that he 
then found the pistol on the defendant’s person, that it was on his belt 
in front of his body, and was concealed by his sweater which came down 
over it. The officers walked behind the defendant to the car, but it is 
hardly legitimate to infer that they were behind him when the arrest 
was made or that they would not have seen the pistol in the defendant’s 
belt 1f it had not been concealed. 

The defendant and his witness testified that the pistol was not con- 
cealed; but their testimony simply raised an issue for the jury. The 
motion to dismiss the action was therefore properly overruled. The 
significance of prima facie proof is clearly pointed out in S. v. Wilker- 
son, 164 N. C., 481. 

The two exceptions to the admission of evidence on the cross-examina- 
tion of the defendant are without merit. They related to a collateral 
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matter, and the State was bound by the answers which were favorable 
to the defendant. 

The defendant requested an instruction to the effect that the gravamen 
of the offense is the intention to carry the weapon concealed, and that 
if the defendant had the weapon on his person with no intention to con- 
ceal it, and it was not concealed prior to his arrest, he would not be 
guilty. The prayer was not given as tendered, but his Honor instructed 
the jury that intent is an essential of the crime; that there is no law 
against carrying a pistol if it can be seen; that the defendant was guilty 
if, being off his own premises, he carried the pistol concealed on his 
person and knew it was concealed; otherwise he would not be guilty. 

There was evidence to justify the jury in finding that the defendant 
knew he had the pistol concealed about his person. In S. v. Summons, 
143 N. C., 613, the defendant proposed to testify that “he did not 
intend to conceal the pistol.” The Court said: “He must be presumed to 
have intended to do that which he knowingly did. Knowledge that he 
was carrying the weapon concealed is equivalent, under the statute, to 
the criminal intent to conceal, which is required by the law to exist, 
there being no lawful excuse for carrying it.’ This principle was 
sufficiently explained in the present case. 

In another respect, however, the charge is defective. The defendant 
testified that he had a pistol but it was not concealed; that he had on a 
sweater and that the pistol was visible at all times unless after he was 
arrested it became accidentally concealed for a moment. The controlling 
question was whether the defendant, being off his premises, had the pistol 
eoncealed about his person at the time of or prior to his arrest. Of 
course evidence of subsequent circumstances was competent on this 
point; but the charge is so worded as to admit of the defendant’s con- 
viction although the pistol was unconcealed up to the time of his arrest 
and was afterwards concealed by accident and without his knowledge. 
Whether this defense was worthy of belief was a matter for the Jury, 
but the defendant had a right to have it submitted under proper instruc- 
tions, 

For the error complained of there must be a 

New trial. 
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W. C. CAPPS, LIZZIE CAPPS, MRS. VERGIE KNIGHT, HATTIE MOODY, 
GRANT MOODY anno ADELE KNIGHT anno ANNABELLE KNIGHT, 
BY THEIR NEXT FRIEND, W. C. CAPPS, vy. JIM MASSEY, CARRIE MAS- 
SEY anp LIZZIE ELLINGTON. 


(Filed 2 July, 1930.) 


1. Estoppel A a—Husband is «stopped by his deed to his wife of land held 
by them by entireties. | 


Where the husband conveys lands to his wife, the title to which was 
vested in them as tenants by the entireties, and the husband survives the 
wife, the husband and those claiming under him as his heirs at law are 
estopped by his deed from claiming the land. 


2. Deeds and Conveyances A f—Deed of wife not probated according to 
C. S., 2515 is void, and does not constitute estoppel. 


Where the husband has conveyed to his wife his title to lands held by 
them by the entireties, and the wife thereafter conveys her title by deed 
to the husband and herself, which deed is not probated under the require- 
ments of C. 8., 2515, with respect to the finding of the probate officer that 
the instrument was not unreasonable or injurious to her, the wife’s con- 
veyance is void in law, and does not operate as an estoppel by deed to 
her during her life or her heirs at law after her death. Art. X, sec. 6. 


APPEAL by plaintiffs from Sink, Special Judge, at April Term, 1930, 
of BuncomBr, Affirmed. 

The facts; On 12 August, 1922, the Woodfin Land Company, deeded 
to F. M. Knight and his wife, L. E. Knight, as tenants by the entirety, 
a certain lot or piece of land in Buncombe County, North Carolina. 

On 30 August, 1923, F. M. Knight, the husband, made a deed to said 
land to L. E. Knight, his wife. 

On 8 August, 1925, L. E. Knight, the wife of F. M. Knight, made a 
deed to the husband, F. M. Knight and to herself, L. E. Knight, but the 
acknowledgment failed to comply with C. S., 2515, and failed to comply 
with Constitution of North Carolina, Art. X, sec. 6. The wife, L. E. 
Knight, died prior to the husband, F. M. Knight. All the conveyances 
above mentioned were duly registered. 

The plaintiffs are the sole heirs at law of F. M. Knight and Vergie 
Knight is the widow of F. M. Knight. The defendants are the sole heirs 
at law of L. E. Knight. The county court decided that plaintiffs were 
the owners of the land and on appeal the Superior Court decided that 
defendants were the sole owners of the land to which the plaintiffs 
excepted, assigned error and appealed to the Supreme Court. 
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MacRae & MacRae for plaintiffs. 
J. Scroop Styles and Narvel J. Crawford for defendants. 


Crarxson, J. The county court decided one way, on appeal the 
Superior Court decided another way, and this Court is now called upon 
to make the final decision. The original deed was made to husband and 
wife—an estate by the entireties. The husband attempted to convey his 
interest to the wife and then the wife attempted to convey back to the 
husband and herself. 

We think, under the peculiar facts and circumstances of this case 
that the deed from the husband, F. M. Knight, to the wife, L. E. 
Knight, estopped F. M. Knight, who survived his wife, therefore plain- 
tiffs the heirs of F. M. Knight, from claiming the land. The deed made 
by the wife L. E. Knight to her husband F. M. Knight and herself 1s 
void and no estoppel. 

The first question involved: F. M. Knight and wife, L. E. Knight, held 
an estate by the entireties. Was a deed from the husband to the wife 
an estoppel against F. M. Knight, who survived his wife, therefore the 
heirs at law of F. M. Knight? We think so. There is no question that 
if an estate 1s held by the entireties by husband and wife, it is necessary 
for both husband and wife to join in the conveyance made to a third 
party. 

Jn Thompson on Real Property, 2nd Vol. (1924), p. 953, sec. 1748, 
in part: “Neither husband nor wife can sever this title so as to defeat 
or prejudice the right of survivorship in the other. Neither can alone 
make a valid conveyance to a third person. So an agreement by one 
alone, affecting a change of the boundaries of the land, is not binding. 
Neither the husband nor the wife can convey the entire estate without 
the other joining in the conveyance.” Harrison v. Ray, 108 N. C., 215; 
Bruce v. Nicholson, 109 N. C., 202; Phillips v. Hodges, 109 N. C., 248; 
Bynum v. Wicker, 141 N. C., 95; Jones v. Smith, 149 N. C., 318; 
Bank v. McEwen, 160 N. C., 414; Moore v. Trust Co., 178 N.C, 
118; Turlington v. Lucas, 186 N. C., 288; Davis v. Bass, 188 N. C., 200; 
Johnson v. Leavitt, 188 N. C., 682; Distributing Co. v. Carraway, 189 
N. C., 420; Trust Co. v. Broughton, 193 N. C., 3820; Bryant v. Bryant, 
193 N. C., 372. 

Without deciding whether the deed from F. M. Knight to his wife, 
L. E. Knight, was valid as a conveyance, the decisions would seem to 
give it effect as an estoppel against F. M. Knight, who survived his wife, 
therefore the heirs at law of F. M. Knight. 

In Hood v. Mercer, 150 N. C., at p. 700, 1t is said: “While, to some 
extent, former decisions of this Court in respect to this estate have been 
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modified, we have held, in recent years, that under a conveyance of 
land in fee to husband and wife they take by entireties, with right of 
survivorship, and that the interest of neither during their joint lives 
becomes subject to the lien of a docketed judgment. During the wife’s 
life the husband has no such interest as is subject to levy and sale to 
satisfy a judgment against him. Bruce v. Nicholson, 109 N. C., 202; 
West v. R. R., 140 N. C., 620. It is true that where the husband had 
conveyed the land by deed with warranty without the joinder of the 
wife, and survived her, his grantee acquired title, but this was by way 
of estoppel.” F. M. Knight, the husband, survived the wife L. E. 
Knight. 

This deed from F. M. Knight to his wife conveyed the husband’s 
usufruct in the estate by the entireties. Trust Co. v. Broughton, 193 
N. C., 320. The warranty estopped F. M. Knight, and therefore his 
heirs at law as to the fee. 

In Crawley v. Stearns, 194 N. C., at p. 17, it 1s said: “At common 
law a covenant of warranty was necessary to preclude the grantor from 
asserting an after-acquired title; but there is authority for the position 
that if a deed shows that the grantor intended to convey and the grantee 
expected to acquire the particular estate the deed may found an estoppel, 
although it contains no technical covenants.” Bynum v. Wicker, supra. 
See cases cited in Davis v. Bass, supra, at p. 206; West v. Murphy 
197 N. C., 488. 

The second question involved: Was the deed from L. E. Knight to her 
husband, F. M. Knight, void and no estoppel against her or her heirs at 
law? We think so. Smith v. Ingram, 180 N. C., 100; Wallin v. Rice, 
170 N. C., 417; Hardy v. Abdallah, 192 N. C., 45. 

C. S., 2515, requiring the probate officer, as a condition precedent to 
the validity of the conveyance to certify in his certificate of probate 
that, at the time of its execution and the wife’s privy examination, 
such contract was “not unreasonable or injurious to her.” This having 
been omitted, in the instant case, the deed in question is void as to the 
plaintiff. Singleton v. Cherry, 168 N. C., 402. See, also, Sims v. Ray, 
96 N. C., 87; Davis v. Bass, supra, at p. 209; Whitten v. Peace, 188 
N.C., at p. 302; Best v. Utley, 189 N. C., at p. 861; Garner v. Horner, 
191 N. CO. at p. 540; Crocker v. Vann, 192 N. C., at p. 429. See 
Article X, section 6, Constitution of North Carolina. 

In Whitten v. Peace, supra, at p. 302-3, we find: “This Court has 
held, in Norwood v. Totten, 166 N. C., 649, that a deed exeeuted by a 
wife conveying land to her husband, void for failure o7 the probate 
officer to comply with C. S., 2515, is, nevertheless, color of title, and 
that adverse possession by the husband under such deed for seven years 
will ripen into a perfect title. See, also, Clendenin v. Clendenin, 181 
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N. C., 465; Elmore v. Byrd, 180 N. C., 120; Aderholt v. Lowman, 
179 N. C., 547; Shermer v. Dobbins, 176 N. C., 547; King v. McfRacken, 
168 N. C., 621.” 

This principle does not arise on the facts in this case. The judgment 


of the court below is 
Affirmed. 





STATE OF NORTH CAROLINA y. SUNCREST LUMBER COMPANY ET at. 
(Filed 2 July, 1930.) 


1. Eminent Domain C a—Demands for compensation for damages should 
be raised by exceptions to proceedings and not by answer to petition. 
Where in condemnation proceedings under the provisions of chapter 48, 
Public Laws of 1927, as amended by chapter 220, Public Laws of 1929, 
for the condemnation of defendant’s land for public park purposes, an 
amendment to the answer is filed asking damages for loss of business by 
reason of the condemnation: Held, the amounts demanded in the 
amended answer do not constitute a cross-action or counterclaim, but 
only to a demand for compensation which should be raised by excep- 
tions aptly taken in the proceedings. As to whether cross-actions or 
counterclaims can be set up in condemnation proceedings instituted by 
the State, que@re? 

2. Same—Upon appeal from the sustaining of demurrer to answer of re- 
spondents in condemnation, elements of compensation will not be de- 
cided. 

On appeal from judgment sustaining the demurrer to the answer of 
respondents in condemnation proceedings, the Supreme Court will not 
decide the various elements of compensation allowable to the respond- 
ents, it being necessary that such questions be raised by exceptions aptly 
taken in the proceedings to assess compensation. 


AppraL by respondents from Barnhill, J., at May Term, 1930, of 
BUuNCOMBE, 

Special proceeding under chapter 48, Public Laws 1927, as amended 
by chapter 220, Public Laws 1929, to condemn lands in the Great 
Smoky Mountains of Western North Carolina for public park purposes. 
The case was here on demurrer at the Spring Term, 1929, and is re- 
ported in 197 N. C., 4. 

The body of land, described in the petition, which is sought to be 
condemned, consists of about 37,000 acres of timber lands located in 
Haywood and Swain counties, North Carolina, and is owned by the 
Suncrest Lumber Company, on which the Union Trust Company and 
Frederick H. Rawson, as trustee, hold mortgages or deeds of trust, hence 
their joinder as parties respondent. 
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The prayer for relief is that the Suncrest Lumber Company be en- 
joined from further cutting timber on said lands and that commis- 
sioners be appointed to fix and determine the amount of compensation 
respondents are rightfully entitled to receive for the lands thus taken. 

The respondents answered, admitted the ownership of the lands de- 
scribed in the petition, but challenged the constitutionality of the legis- 
lative act under which the proceeding was instituted. (Sce Yarborough 
v. Park Commission, 196 N. C., 284, 145 S. E., 563.) 

Later, by leave of court, the respondents filed amendments to their 
original answer, and set up or averred that in addition to compensation 
for the lands actually taken, they are entitled to damages, consequential 
and other, for the taking of said lands, which has already resulted and 
will result in great damage to their railroad, logging-road and equip- 
ment, right of way, sawmill, etce., used in connection with cutting the 
timber on said lands, and they asked that such damages be ascertained 
by the commissioners and included in their award. 

To these amendments, the petitioner demurred on the ground that 
“said amendments to answer do not state a cause of action, in that the 
said amendments attempt to set up damages which are not allowed 
in this proceeding against the petitioner.” 

It was adjudged that the demurrer be sustained; and further: 

“It is expressly stipulated by the court that this jucgment 1s not 
intended to, nor shall it be interpreted as precluding the right of the 
defendants to offer competent evidence relating to the availability or 
accessibility of the timber on said tract of land sought to be con- 
demned, to the markets, or of any other fact or circumstance which 
may tend to show its market value. 

“The court holds, in sustaining said demurrer, that the respondents 
are not entitled to recover any compensation or damages in respect of 
the value of the property described in said amendments to their answer, 
and located outside the boundary of land sought to be condemned herein, 
or of respondents’ sawmill business.” 

From this judgment, the respondents appeal, assigning error. 


slttorney-General Brummitt, Assistant Attorneys-General Nash and 
Varser; Carter & Carter and Varser, Lawrence, Proctor & McIntyre for 
petitioner. 

H. A. Mumma and Rollins & Smathers for respondents. 


Stacy, C. J., after stating the case: The amendments filed by the re- 
spondents to their original answer do no more than raise the question 
as to what constitutes “just compensation” for the lands ecndemned and 
for their taking. R. R. v. Mfg. Co., 169 N. C., 156, 85 8. E., 390, 
2 Lewis Eminent Domain (38d ed.), 1153, et seg. They do not amount 
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to cross-actions or counterclaims, and are not subject to demurrer. In- 
deed, it may be doubted as to whether it is permissible to set up a cross- 
action or counterclaim in a condemnation proceeding instituted by the 
State. C. S., 1716; Goldsboro v. Holmes, 183 N. C., 203. At any rate, 
none has been attempted here. 

Even if we should hold with the court below that the respondents, in 
these amendments, have alleged improper elements of damage, and there 
is much to be said in favor of this position, still we would only be deal- 
ing with allegations, not required to be made, and the respondents would 
not be estopped or deprived of the right to show proper elements of dam- 
age by proof, if they can. A prodigal pleading in a proceeding of this 
kind ought not to work an estoppel, unless it be regarded in the nature 
of a bill of particulars, which it does not seem to be. C. 8., 5384 and 
4613; Cropsey v. Markham, 171 N. C., 48, 87 8. E., 950; S. 0. Wadford, 
194 N. C., 336, 139 S. E., 608. 

While a statement of the rule to be apphed might be desirable, it 
would not be controlling, 1f made on the present record. And we appre- 
hend that, on the hearing, all that is alleged in the respondents’ amend- 
ments to the original answer may not be admitted. But to undertake 
to decide the matter now would require that it be done in the hght of 
these unchallenged allegations. Furthermore, it ought not to be pre- 
sumed in advance of the rendition of the award of the commissioners 
that it will be unsatisfactory to either side. It is possible that the 
items, which the respondents now foresee as elements of damage, may be 
satisfactorily adjusted in the manner suggested by the trial court, or 
otherwise, and ordinarily it can make no difference, either to the con- 
demnor or to the condemnee, where the award is fair and reasonable, 
whether it be designated “compensation” or “compensation and damage.” 
Nichols, Power of Eminent Domain, 315. What boots it as to which 
expression is used, 1f, in the end, they both amount to the same thing? 
10 R. C. L., 67. Compensation for the lands taken, and damage for their 
taking where such results to the landowner, may be regarded as the more 
accurate form of expression; but, if the award be fair to both sides— 
fair to the petitioner and fair to the respondent, it could serve no useful 
purpose to debate a question of terminology prior to the necessity of 
determining the rights of the parties. The phrase “just compensation,” 
as used in condemnation proceedings, includes all that the landowner 
is entitled to receive as a just equivalent for the lands taken and for 
their taking. 2 Words & Phrases, 1355. 

“As to the procedure in a case of this kind,” says Hoke, J., in Selma 
v. Nobles, 183 N. C., 322, 111 S. E., 548, “our decisions are to the 
effect that notwithstanding the appearance of issuable matter in the 
pleadings, it is the duty of the clerk, in the first instance, to pass 
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upon all disputed questions presented in the record, and go on to the 
assessment of the damages through commissioners duly appointed, and 
allowing the parties, by exceptions, to raise any questions of law or 
fact issuable or otherwise to be considered on appeal from him in 
his award of the damages as provided by law,” citing as authorities: 
R. R. v. Mfg. Co., 166 N. C., 168, 82 S. E., 5; Abernathy v. HR. f,, 
150 N. C., 97, 63 S. E., 180; R. RB. v. RB. R., 148 N. C., 59, 61 8. E., 683. 

In Abernathy’s case, supra, the method of procedure was stated by 
Connor, J., as follows: “In condemnation proceedings tke questions of 
law and fact are passed upon by the clerk, to whose rulings exceptions 
are noted, and no appeal lies until the final report of the commissioners 
comes in, when upon exceptions filed, the entire record is sent to the 
Superior Court, where all of the exceptions are passed upon and ques- 
tions may be then presented for the first time,” citing in support of the 
position: R. R. v. Stroud, 182 N. C., 413, 48 8. E., 913; &. R. v. 
Newton, 183 N. C., 182, 45 8. E., 549; Porter v. Armstrong, 134 N. C.,, 
447,468. E., 997; Durham v. Riggsbee, 141 N. C., 128, 53S. E., 531. 

That the landowner is entitled to compensation ‘for the lands taken in 
condemnation, and damage for their taking where such results, is the 
rationale of all the decisions on the subject, and this is not questioned 
by either side. Inght Co. v. Reaves, 198 N. C., 404, 151 8. E., 871; 
Power Co. v. Hayes, 193 N. C., 104, 186 S. E., 353; Milling Co. v. 
Highway Commission, 190 N. C., 692, 180 S. E., 724; Power Co. v. 
Power Co., 186 N. C., 179, 119 S. E., 2138; Goldsboro +. Holmes, 180 
N. C., 99, 104 8. E., 140; Watts v. Turnmke Co., 181 N. C., 129, 106 
S. E., 497; R. R. v. Mfg. Co., supra; BR. R. v. Armfierd, 167 N. C,, 
464, 83 S. E., 809; Phillips v. Telegraph Co., 180 N. C., 5138, 41 8. E., 
1022; R. R. v. Church, 104 N. C., 525, 10 8. E., 761; &. &. v. Wicker, 
T4.N. C., 220; Johnston v. Rankin, 70 N. C., 550; Alloway v. Nashville, 
88 Tenn., 510, 13 S. W., 123, 8 L. R. A., 123; 20 C. J., 730. Neither 
is it controyerted that, unless sanctioned by statute, loss of profits from 
a business conducted on the property or in connection therewith, 1s not 
to be included in the award for the taking. Afitchell v. U. S., 267 U.S., 
341, 69 L. Ed., 644; Joshin Mfg. Co. v. Providence, 262 U. S., 668, 
67 L. Ed., 1167. 

The only effect, therefore, which a dictum on the present pleadings 
could have, would be to indicate the test for determining the competency 
or admissibility of the evidence to be offered on the hearing and to 
chart the course of the award. This, it will be observed, is what was 
undertaken in the judgment below. But as we view the pleadings, it 
would seem that the demurrer should have been dismissed. Ballinger v. 
Thomas, 195 N. C., 517, 142 8S. E., 761. 

Error. 
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MACK-INTERNATIONAL MOTOR TRUCK CORPORATION v. WACHOVIA 
BANK AND TRUST COMPANY, Executor oF THE ESTATE OF J. H. 
REED, DEcEASED (ORIGINAL DEFENDANT), AND E. H. REED anp NORTH- 
ERN INSURANCE COMPANY OF NEW YORK (AppiTionaL DEFEND- 
ANTS). 

(Filed 2 July, 19380.) 


Parties B b—AlIl parties necessary to final and conclusive judgment may 
be brought in by order of court. 


Under our Code procedure the pleadings are to be liberally construed, 
and all necessary and proper parties having a community of interest in 
the subject-matter of the litigation may be brought in as parties by 
order of court when reasonably apparent that such is necessary to a 
final and conclusive judgment, and in this case held, the demurrer of a 
party thus brought in was properly overruled. C. 8., 456, 460. 


ApprEaL by defendant, Northern Insurance Company of New York, 
from Johnson, Special Judge, at Special November Term, of BuNcoMBE. 
Affirmed. 


J. W. Haynes for plaintiff. 

Kitchin & Kitchin and Bourne, Parker & Jones for Wachovia Bank 
& Trust Company, Executor of J. H. Reed, deceased, and E. H. Reed. 

Bernard, Williams & Wright for Northern Insurance Company of 
New York. 


Crarxson, J. We do not think it necessary to set forth the pleadings. 
The record contains 82 pages. The Northern Insurance Company of 
New York, was by order of the court below made a party defendant. 
Plaintiff filed its complaint. Defendants answered and also set up a 
further defense and counterclaim. Plaintiff replied and amended its 
complaint setting forth certain facts and alleged that the Northern 
Insurance Company of New York, was a proper and necessary party 
“to this action to the end that there may be a final determination of all 
matters in controversy between the respective parties in interest.” By 
order of the court, the Northern Insurance Company of New York, was 
made a party defendant. It demurred—the demurrer was overruled—it 
excepted, assigned error and appealed to this Court. We think the 
ruling of the court below should be sustained. From a careful reading 
of the pleadings we think that the Northern Insurance Company of 
New York, was a necessary party to the action. Let us cite some 
statutes dealing with the subject: 

C.S., 456: “Any person may be made a defendant who has, or claims, 
an interest in the controversy adverse to the plaintiff, or who is a neces- 
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sary party to a complete determination or settlement of the questions 
involved,” ete. 

C.8., 460: “The court either between the terms, or at a regular term, 
according to the nature of the controversy, may determine any con- 
troversy before it, when it can be done without prejudice to the right 
of others, but when a complete determination of the controversy cannot 
be made without the presence of other parties, the court must cause them 
to be brought in,” ete. 

C.8., 507: “The plaintiff may unite in the same coraplaint several 
causes of action, of legal or equitable nature, or both, where they all 
arise out of—(1) The same transaction, or transaction connected with 
the same subject of action,” ete. 

In Wadford v. Davis, 192 N. C., at p. 489, speaking to the subject: 
30 Cye., p. 127, says: ‘Under American Codes. In other 2ases, however, 
and notably in recent cases, these enactments have been interpreted as 
permitting a very full joinder of defendants. This tendency is especially 
marked in actions seeking equitable relief. The provisions of The 
Code, it is declared, adopted the rule of equity joinder in its most 
liberal form. A community of interest among defendants is necessary, 
but it 1s community of interest in something wider than a precise 
‘subject of action’ between plaintiff and each defendant—it is a com- 
munity of interest ‘in the controversy.’ There is a noticeable tendency 
under The Code, as in equity pleading, to treat the rale, not as an 
inflexible rule of practice or procedure, but as a rule fourded in general 
convenience, which rests upon a consideration of what will best promote 
the administration of justice without multiplying unnecessary litigation 
on the one hand or drawing suitors into needless and unnecessary ex- 
penses on the other.’ Oyster v. Mining Co., 140 N. C., 135.” 

In S. v. AcCanless, 193 N. C., at p. 206, we find: “Under our Code 
the restrictions or joinder have been relieved somewhat Ly a liberal in- 
terpretation of the ‘same transaction.’ The modern decisions tend to 
freedom of joinder, and elementary restrictions on joinder of actions in 
both complaints and counterclaims.” 

In Shemwell v. Lethco, 198 N. C., at p. 348, it is said: “Under our 
Code of Civil Procedure, we have universally held that in construing 
pleadings for the purpose of determining its effect, its allegations are 
liberally construed with a view to substantial justice between the parties. 
This does not mean that injustice should be done to others by improper 
joinder of parties and causes of action. We should maintain a liberal 
but orderly system of practice and procedure, a jungle system would 
work injustice and sooner or later our practice and procedure would be 
a tangled web and maze. C. S., 535. Clendenin v. Turner, 96 N. C., 
421.” The judgment below is 

Affirmed. 
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C. 8S. LEWIS ano J. M. Brown, Co-PARTNERS, DOING BUSINESS IN THE NAME 
oF C. 8S. LEWIS, v. D. B. ARCHBELL, NORFOLK SOUTHERN RAIL- 
ROAD COMPANY, C. F. GARNER anp C. C. FRY. 


(Filed 2 July, 1930.) 
Contracts A f—Plaintiff must show causal relation between violation of 


C. S., 2563 and injury in order to recover damages under C, S., 2574. 


The statute, C. S., 2563, condemns a contract of sale only when such 
sale is made “upon the condition” that the purchaser shall not deal in the 
goods or merchandise of a competitor of the seller, and in order for a 
party to recover damages for a breach of the statute under the provisions 
ot C. S., 2574, he must show a violation of the statute and a causal rela- 
tion between the violation and injury to his business, and held: in this 
case, the cause should be submitted to the jury under proper instructions. 


Crvin action, before Clement, J., at September Term, 1929, of Moore. 

The evidence tended to show that the plaintiffs, C. S. Lewis and J. M. 
Brown, were engaged in buying and selling crossties in a little village 
known as Hemp. The defendants, Fry and Garner, were also engaged 
in the same business in said village. The defendant Archbell was 
employed by his codefendant, Norfolk Southern Railroad Company, as 
chief tie and timber inspector for the territory in which the village of 
Hemp is located. The evidence further tended to show that Fry and 
Garner entered into a contract with its codefendant, Norfolk Southern 
Railroad Company through the defendant Archbell, according to the 
terms of which the Norfolk Southern agreed to buy crossties at Hemp, 
N. C., only from its codefendants, Fry and Garner, and Fry and Garner 
agreed not to sell ties to any other person, firm or corporation except 
Norfolk Southern. The Seaboard Air Line and also the P. & N. Rail- 
road bought ties at Hemp. There was also testimony to the effect that 
the defendant Garner stated that the firm of Fry and Garner had a 
contract with the Norfolk Southern Railroad and that in about two 
weeks they would “put the plaintiffs, Brown and Lewis, out of business.” 

Plaintiffs alleged that by reason of the contract aforesaid they were 
compelled to quit business at Hemp, North Carolina, and that their 
business was injured, broken up or destroyed. 

At the conclusion of the evidence the trial judge nonsuited the action 
and plaintiffs appealed. 


Seawell & Seawell for plaintiffs. 
U. L. Spence for Norfolk Southern Railroad and D. B, Archbell. 
W. R. Clegg for defendants, Fry and Garner. 
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Brocpen, J. The plaintiffs and the defendants, Fry and Garner, were 
the sole crosstie dealers or brokers at Hemp, which is a small village. 
Consequently they were competitors. There was evidence tending to 
show that the defendants, Fry and Garner, and Norfolk Southern Rail- 
road Company, through its agent, the defendant Archbell, entered into 
an agreement whereby Fry and Garner contracted ‘to sel] crossties only 
to said railroad company, and said company contracted to purchase ties 
only from Fry and Garner. 

These facts raise the following question of law: Does said contract 
violate C. S., 2568, so as to create a cause of action for damages under 
C. 8., 2574? 

C. S., 2563, subsection 2, provides in substance that it shall be unlaw- 
ful to sell any goods, wares or merchandise in this state upon the condi- 
tion that the purchaser thereof shall not deal in the goods, wares or 
merchandise of a competitor or business rival of the seller. C. S., 2574, 
provides that 1f the business of any person shall be injured or destroyed 
by reason of the violation of the monopoly statute (same being C. &., 
2559 to 2574 inclusive) that the party so injured shall have the right 
to institute an action for damages. 

It is obvious that the mere violation of the statute will not warrant 
a recovery of damages. The burden is upon the complaining party to 
show by competent evidence that his business has been broken up, 
destroyed or injured as the proximate result of such violation. More- 
over, the defendants, Fry and Garner, would have the right to contract 
to sell the entire output of crossties to any single purchaser and such 
purchaser would have the right to purchase ties from only one seller. 
The statute condemns the contract of sale only in the event such sale 
is made “upon the condition” that the purchaser shall rot deal in the 
goods or merchandise of a competitor of the seller. 

There 1s some evidence of a violation of C. S., 2563, subsection 2, and 
some evidence that the business of plaintiffs declined. Whether there 
be a causal relation between the violation of the statute and the injury 
complained of is an issue of fact for a jury; that is to say, if the 
defendants, Fry and Garner, being competitors of plaintiffs, agreed to 
sell their entire output of crossties to the defendant railroad “upon 
the condition” that the defendant railroad should not buy ties from the 
plaintiffs and as a result thereof the plaintiffs’ business was broken up, 
destroyed or injured, the plaintiffs would be entitled to recover; but 
if no such contract was made, the plaintiffs would not be entitled to re- 
cover, or if such contract was made and the business of plaintiffs de- 
clined or plaintiffs were forced out of business for other reasons and not 
as the proximate result of contract, then in such event the plaintiffs are 
not entitled to recover. 
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However, upon the record as now presented we are of the opinion and 
so hold that the cause should be submitted to a jury with proper in- 
structions from the court. 

Reversed. 





LOVE THOMAS HUGHES anv Hussanp, G. E. HUGHES, v. J. R. THOMAS. 
(Filed 2 July, 1930.) 


Judgments Q a—In this case held: provision in judgment did not prevent 
its becoming unenforceable after lapse of over ten years. 


Where the judgment against the defendant provides that it should be 
a lien on and collectible only out of the amount due the defendant out of 
the estate of her grandfather, it is a final judgment, and the lien of the 
judgment immediately attaches to the interest specified and is enforceable 
against the same, by execution, and where the judgment is docketed in 
the county where the land comprising the estate of the grandfather is 
situate more than ten years after its rendition, action to enforee judg- 
ment is barred by the ten-year statute of limitations, and it may not be 
collected out of the share of the defendant of the proceeds of the sale of 
the estate. 


Stacy, C. J., and Connor, J., dissent. 


Civin action, before MacRae, Special Judge. From Swat. 

Wiliam H. Thomas, Sr., died intestate on or about 10 May, 1893, 
leaving the plaintiff, Love Thomas Hughes, as one of his heirs at law. 
The said intestate owned certain land and the feme plaintiff by virtue 
of her relation was entitled to a one-eighteenth undivided interest in and 
to the estate of said W. H. Thomas. The defendant, J. R. Thomas, 
qualified as administrator of the estate of W. H. Thomas on or about 
30 June, 1895, and thereafter in 1916 the defendant secured a judgment 
against the plaintiff, Love Thomas Hughes, in the sum of $362.50, which 
judgment was duly docketed in Jackson County on 10 November, 1916. 
Thereafter on 21 May, 1929, the defendant secured a transcript of said 
judgment and duly docketed it in Swain County. Thereafter on or about 
3 July, 1929, the plaintiff and the defendant together with other owners 
of certain land of W. H. Thomas sold the same to the Tallassee Power 
Company for the sum of $32,500. The plaintiff, Love Thomas Hughes, 
was entitled to receive out of the proceeds of said land the sum of 
$1,666.67, but the sum of $659.32 was deducted from her share of said 
purchase price and paid by agreement to the elerk of the Superior 
Court of Swain County, to be held pending a suit to test the validity of 
said judgment for $3862.51. 
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The plaintiff instituted this action against the defendant alleging 
that, as the land sold was in Swain County and that as the judgment 
against her was docketed in said county more than ten years after its 
rendition, said judgment was not a hen upon her interest in the land 
and that she was entitled to receive one-eighteenth of the purchase price 
of said land. 

The judgment rendered in November, 1916, against the feme plaintiff 
and in favor of defendant contained the following clause: 

“Tt is further considered, ordered and adjudged by hke consent and 
upon motion as aforesaid, that the defendant, Jas. R. Thomas, have 
and recover of the relator, Love Thomas (now Love Hughes), the sum 
of three hundred sixty-two and 51/100 ($362.51) dollars, to be a lien 
upon and payable out of such interest as she may have or be entitled 
to in the estate of her grandfather, W. H. Thomas, Sr., and payable 
only out of any sum which may be due or hereafter become due to her 
from her interest or distributive share in the said estate.” 

It 1s admitted that the judgment rendered in Jackson County in 1916 
was not docketed in Swain County where the land was situated until 
May, 1929. But the defendant contends that the clause in the judgment 
above quoted prevented the running of the ten-year statute of limitations 
until the sale of the land. 

The trial judge ruled that the defendant was entitled to judgment 
upon the pleadings. From such judgment the plaintiffs appealed. 


Roberts, Young & Glenn for plaintiffs. 
J. M. Horner, Jr., for defendant. 


Brocpen, J. Was the judgment rendered in Jackson County on 10 
November, 1916, and not docketed in Swain County until May, 1929, 
dead when docketed ? 

If the judgment was dead when docketed in Swain County, then the 
act of docketing in such county did not breathe into it the breath of 
life. The defendant, however, contends that the judgment was not a 
final judgment for the reason that it created a lien “payable out of 
such interest as she may have or be entitled to in the estate of her 
grandfather, W. H. Thomas, Sr., and payable only out of any sum which 
may be due or hereafter become due to her from her interest or distribu- 
tive share in the said estate.’ Hence the judgment contemplated a 
sale of property at sometime in the future and consequently the statute 
of limitations would not run until such sale. 

We do not concur in this reasoning. The record discloses that the 
judgment purports to be a final judgment. The defendant could have 
issued an execution upon said judgment at any time. Indeed, it seems 
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apparent that the judgment was intended to constitute a lien upon the 
land of feme plaintiff exclusively and to be interpreted and construed 
solely as a charge upon her distributive share. The property out of 
which the judgment was to be paid was then in existence and subject 
to execution. 

As we construe the judgment, it was a charge wpon the interest of 
said plaintiff in the land, and no more, and it is well settled in this 
jurisdiction that an action to enforce a charge upon land is barred by the 
ten-year statute of limitations. Newsome v. Harrell, 168 N. C., 295, 
84.8. E., 337; Cochran v. Colson, 192 N. C., 663, 185 8. E., 794. 

We are therefore of the opinion that the judgment was dead when 
docketed and that the trial judge erroneously rendered judgment for 
the defendant. 

Reversed. 


Stacy, C. J., and Connor, J., dissent. 





STATE v. JOHN E. COREY. 
(Filed 2 July, 1930.) 


1. False Pretense A b—Under the facts of this case held: conviction of 
defendant of false pretense was error. 

A conviction under C. 8., 4277, for false and fraudulent representations 
as to the quantity of standing timber on land sold to the prosecutor can- 
not be sustained where the amount of the purchase price for land is to 
be determined by the number of feet of timber eut therefrom, the prose- 
cutor not being damaged thereby; nor can the conviction be sustained for 
misrepresentations as to the quality of the trees when the prosecutor had 
ample opportunity to inspect them and had been urged to do so by the 
defendant. 


2. Criminal Law L f—Reversal of judgment of guilty has the effect of 
verdict of not guilty. 


, Under the provisions of C. S., 4645, the reversal of a judgment of guilty 
has the force and effect of a verdict of “not guilty.” 


Tr 
Ae 


Appran by defendant from Nunn, J., at January Term, 1930, of 
Prnper. Reversed. 

Criminal action in which defendant, John E. Corey, was tried on his 
plea of not guilty to an indictment charging that said defendant, unlaw- 
fully and feloniously, knowingly and designedly, did obtain from one 
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John H. Ott, Jr., money and other things of value by means of false and 
fraudulent representations as to the quantity and quality of the timber 
trees on a certain tract of land in Pender County, North Carolina, 
containing 14,411 acres, more or less, the said John H. Ott, Jr., having 
relied upon the truth of said representations, and havir.g been thereby 
cheated and defrauded. C. 8., 4277. 

There was a verdict of guilty. 

From judgment on the verdict, that defendant be confined in the 
State’s prison for a term of not less than three years, nor more than 
five years, the defendant appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
H.C. Carter, Herbert McClammy and Best & Moore for defendant. 


Connor, J. The record on this appeal contains 254 pages. There are 
47 assignments of error which defendant contends should be sustained. 
All these assignments of error, except that based on defendant’s excep- 
tion to the refusal of the trial court to allow his motion for judgment 
as of nonsuit, present defendant’s contentions that there were errors 
in the rulings of the court upon his objections to evidence offered by 
the State. It may be conceded, without deciding, that there was no error 
in the rulings of the court with respect to the evidence. We are of 
opinion that there was error in the refusal of the court to allow defend- 
ant’s motion, made first at the conclusion of the evidence for the State 
and renewed at the close of all the evidence, for judgment dismissing 
the action as of nonsuit. C. S., 4643. 

The evidence was conflicting as to whether defendant raade the repre- 
sentations as alleged in the indictment. All the evidence was to the effect, 
however, that the prosecutor did not rely upon these representations in 
the purchase of the timber trees on the land described in the indictment. 
The contract of purchase was in writing, and it appears therefrom that 
the prosecutor relied upon the provision in the contract that he should 
pay the sum of $3.00 per thousand feet for the trees cut by him from 
said land, not exceeding 60,000,000 feet. Under this provision, the 
representation alleged to have been made by the defendant, as to the 
quantity of the trees on the land, was immaterial. With respect to the 
quality of the trees, all the evidence was to the effect that the prosecutor 
had ample opportunity, during the negotiations which pended from 
February to June, to inspect the trees, and was urged to do so by the 
defendant. There was no reference in the written contract to the 
quality, or to the size of the trees. 
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The judgment in this action is reversed upon the authority of 8. v. 
Mayer, 196 N. C., 454, 146 S. E., 64. The facts in that case are almost 
identical with those in the instant ease. Under the provisions of the 
statute (C. S., 4643) the reversal of the judgment has the force and 
effect of a verdict of “not guilty.” The defendant is therefore, discharged. 

Reversed. 





T. JULIAN WARREN y. STATE OF NORTH CAROLINA. 
(Filed 2 July, 1930.) 


State E b—-Supreme Court will not pass upon a claim against the State 
when no question of law is involved therein. 


A claimant against the State is not entitled to the recommendatory 
jurisdiction of the Supreme Court upon petition presented to it under the 
provisions of Const., Art. IV, sec. 9, when no question of law is presented 
by the facts alleged in the petition. 


Tus is a proceeding to enforce a claim against the State of North 
Carolina for services rendered by claimant to the State Board of Elec- 
tions, under a contract alleged to have been made with claimant by the 
assistant secretary of said board. Constitution of North Carolina, sec. 
9, Art. IV, C. S., 1410. 

The proceeding was duly heard upon the pleadings, consisting of the 
petition filed by the claimant and the answer filed by the Governor of 
the State. It appearing from said pleadings that claimant is not entitled 
to a decision by this Court, in the exercise of its jurisdiction with re- 
spect to claims against the State, the proceeding was dismissed. 


T. Jultan Warren for claimant. 
Attorney-General Brummitt and Assistant. Attorneys-General Nash 
and Siler for the State. 


Connor, J. For the purpose of disposing of this proceeding, begun in 
‘this Court (Const. of N. C., sec. 9, Art. IV), it may be conceded that 
the facts are as alleged in the petition, to wit: (1) That claimant 
performed services for the State Board of Elections, as alleged in the 
petition; (2) that said services were performed pursuant to a contract 
of employment made with claimant by the Assistant Secretary of said 
Board; (3) that said Assistant Secretary had authority to make said 
contract; and (4) that claimant has not been paid the compensation 
for said services agreed upon by said contract. 
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Upon these facts, however, no question of law is presented, the de- 
cision of which by this Court would aid the General Assembly in de- 
termining whether or not an appropriation should be made for the 
payment of the claim. For this reason in accordance with authoritative 
decisions of this Court with respect to its jurisdiction in proceedings 
for the enforcement of claims against the State, the proceeding was 
dismissed. Lacy v. State, 195 N. C., 284, 141 S. E., 886, and cases 
eited and reviewed in the opinion of the Court. Where the facts upon 
which a claim against the State is founded, are in contzoversy and no 
question of law is involved, this Court will not, in the exercise of its 
jurisdiction, conferred by the Constitution of the State, with respect 
to claims against the State, pass upon the validity of the claim, with a 
view to recommending payment or rejection of the claim by the General 
Assembly. In such ease, the claimant is not entitled to the aid of this 
Court in presenting his claim to the General Assembly, nor should he 
be prejudiced by an adverse decision. 

Dismissed. 





CARL V. REYNOLDS y. CITY OF ASHEVILLE, Et AL. 
(Filed 2 July, 1930.) 


1. Taxation E b—Validity of assessment of tax may be tested by injunc- 
tion. 
The legality of a tax assessed by a city may be tested in proceedings in 
injunction. 
2. Municipal Corporations K d—Where property is annexed by city after 
attachment of tax liens, city may not tax such property for fiscal year. 


The lien for taxation attaches annually to realty prior to the thirtieth 
of June under the general law in effect in 1929, and where the boundaries 
of a city are extended under an act providing that the date of the annexa- 
tion be deferred until the thirtieth of June, 1929, the property so annexed 
is not within the city on the date that the lien for taxaticn attaches, and 
such property is not subject to an ad valorem tax levied by the city for 
the year of 1929. 


CLARKSON, J., dissenting. 


Apprat by defendants from Sink, Special Judge, at April Term, 1930, 
of BuncomBE. 

Civil action to restrain the collection of an alleged unlawful tax and 
to declare the lien, sought to be asserted against plaintiff’s property, 
void. 

There being no dispute as to the facts upon which the controversy 
depends, a jury trial was waived and the matter submitted to the court, 
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on the facts agreed, which, so far as essential to a proper understanding 
of the legal questions involved, may be abridged and stated as follows: 

1. Chapter 205, Private Laws 1929, provides that, subject to an 
election to be held on 30 April, 1929, which was held and carried, the 
boundaries of the city of Asheville are to be extended so as to include 
additional territory, some incorporated and some not. 

2. By the terms of said act, the date of annexation was deferred until 
30 June following. 

3. Prior to and at all times during the year 1929, the plaintiff owned 
real and personal property located in that part of the town of Biltmore 
Forest which was included within the new boundaries of the city of 
Asheville as set forth in the Extension Act above mentioned. 

4. On 1 May, 1929, the plaintiff duly listed his property for taxation 
by the county of Buncombe and the town of Biltmore Forest, and has 
paid to the county and to the town of Biltmore Forest all the taxes levied 
and assessed against his property for the year 1929. 

5. As soon as available, all tax lists of Buncombe County which relate 
to property and polls within the city of Asheville, are furnished to the 
city as its own tax lists. 

6. On 8 October, 1929, the board of commissioners of the city of Ashe- 
ville duly passed a tax ordinance, and endorsed the tax lists, prepared 
in conformity with said ordinance, so as to affect all property within 
the city, including that annexed under the Extension Act aforesaid. 

The plaintiff contends that as his property was not within the cor- 
porate limits of the city of Asheville on 1 May, 1929, when the situs 
of taxable property was fixed by law for the ensuing tax year, and did 
not come within such limits until 30 June thereafter, the city was 
without power on 8 October, 1929, in the absence of special legislative 
authority, to levy a valid ad valorem tax on his property prior to the 
tax year 1930. 

The plaintiff’s position was upheld in the court below, and from a 
judgment enjoining the defendants from collecting the tax in question 
and declaring the same invalid, the defendants appeal. 


Alfred S. Barnard for plaintrff. 
George Pennell, Charles Earl Jones and Charles N. Malone for 
defendants. 


Stacy, C. J. The appropriateness of the proceeding, to test by in- 
junction the validity of the alleged illegal tax, is asserted in A. RF. v. 
Commissioners, 188 N. C., 265, 124 8. E., 560. 

There was some confusion in the law as it existed in 1929 as to 
whether the lien of State, county and municipal taxes attached annually 
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on the first day of May, the date of listing, or on the first day of June. 
C. S., 2815 and 7987; Chemical Co. v. Brock, 198 N. C., 842; Shaffner 
v. Lapinsky, 194 N. C., 1, 188 8. E., 418; Carstarphen v. Plymouth, 
186 N. C., 90, 118 S. E., 905. But however this may have been, it cer- 
tainly attached annually under the general law, as then written, prior 
to 30 June, and we find nothing in the local statutes to take the present 
case out of the general class. Hence, it would seem that as plaintiff’s 
property was not within the corporate limits of the city of Asheville 
on 1 May or 1 June, 1929, it was not subject to an ad valorem tax 
levied by said municipality for the fiscal year 1929. Shaffner v. Ln- 
pinsky, supra. 

The decision in Harrington v. Comrs., 189 N. C., 572, 127 S. E., 
577, strongly relied upon by the defendants, is not at variance with this 
position, for the Harrington case was controlled by other statutes and 
other laws. 

It appears that at least six courts have considered simular questions, 
arising under slightly different laws and different fact situations, two 
upholding such taxes (Johnston v. Huntington, 71 W. Va., 106, 76S. E., 
142; City of Westport v. McGhee, 28 Mo., 152, 80 S. W., 523), and four 
deciding against their validity (Detroit Trust Co. v. Detroit, 248 Mieh., 
612, 227 N. W., 715; Coty of Gulfport v. Todd, 92 Miss., 428, 46 So., 
541; Chattanooga v. Raulston, 117 Tenn., 569, 97 S. E., 456; Austin v. 
Butler, 40 8. W. (Tex. Civ. App), 340). 

The rationale of our own decisions would seem to point in the direc- 
tion of the majority. Wachovia Bank & Trust Co. v. Nash County, 
196 N. C., 704, 146 S. E., 861. Had the plaintiff been a nonresident 
of the State prior to 1 May, 1929, and on 30 June thereafter moved to 
Asheville, bringing property with him, the State would not have taxed 
the property, thus initially brought within its borders, for the year 
1929, and it is not to be supposed, in the absence of specific legislative 
authority, that a municipality may do what the State itself does not 
do. City of Gulfport v. Todd, supra. 

The Legislature, of course, may confer power on a municipality to 
fix its tax year at dates different from those fixed by the general law, 
but that is not the question here presented. Chattanooga v. Raulston, 
supra. We are construing the pertinent local and general statutes as 
they were written in 1929. The correct judgment was entered in the 
court below. 


Affirmed. 


Crarxson, J., dissenting: The question involved in this appeal: Did 
chapter 205, Private Laws of 1929, entitled “An act to Extend the 
Corporate Limits of the City of Asheville,” ratified 18 March, 1929, 
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authorize the city of Asheville, after the approval of city extension by 
the voters in said city and annexed territory, on 30 April, 1929, to pass 
an ad valorem tax ordinance for its fiscal year beginning 1 September, 
1929, on taxable property situated 1 May, 1929, in territory annexed to 
the city of Asheville? I think so. 

Under section 8 of the act it was mandatory that the election be held 
on Tuesday, 30 April, 1929, and the act went into effect from and after 
its ratification 18 March, 1929. The election was held in accordance 
with the act and a majority of votes cast was “For City Extension” and 
“Greater Asheville” was born. 

Part of section 5, is as follows: “If at such election a majority of the 
votes cast shall be ‘For City Extension,’ then, from and after the 
thirtieth day of June, one thousand nine hundred and twenty-nine, the 
corporate limits of the said city of Asheville shall be extended as herein 
provided, and the territory described above shall be a part of the cor- 
porate territory of the city of Asheville, and such territory, its citizens 
and property, shall be subject to the charter and all laws, ordinances 
and regulations in force in said city.” 

Section 7, in part: “That if the corporate limits of the city of Ashe- 
ville are extended as herein provided, the city of Asheville shall assume 
all the valid and subsisting outstanding bonded indebtedness and other 
liabilities incurred for necessary expenses of the incorporated towns of 
Kenilworth, Biltmore, South Biltmore, and the city of Asheville shall 
succeed to all the assets, revenues, taxes, assessments, real and personal 
properties of said municipal corporations,” ete. 

Section 8, in part: “That if the corporate limits of the city of Ashe- 
ville shall be extended by said election as hereinbefore provided, then 
the city of Asheville shall assume all of the bonded debt of the Woolsey 
Sanitary Sewer District,” ete. 

Section 10, in part: “That if the corporate limits of the city of Ashe- 
ville shall be extended by said election as herein provided, then it shall 
be the duty of the city of Asheville after the date of said election and 
before the thirtieth day of June, one thousand nine hundred and twenty- 
nine, to surrender the control of the present city of Asheville Special 
Charter School District and shall surrender the same to the board of 
education of Buncombe County,” ete. 

The plaintiff contends: That section 5 of the Greater Asheville Act 
extended the Asheville city limits so as to include his property only from 
and after 30 June, 1929, and consequently, since his property was not 
within the corporate limits of Greater Asheville on 1 May, 1929, the day 
after the election established city extension, the taxable situs of his 
property was within the town of Biltmore Forest and not in Greater 
Asheville, although the Greater Asheville boundary is described by 
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course and distance in section 1 of Greater Asheville Act, so as to include 
both old Asheville and all annexed territory, including that portion of 
the town of Biltmore Forest in which plaintiff’s property was located 
on 80 April, 1929. Plaintiff furthermore contends that the relation of 
debtor and creditor between him and the town of Biltmore Forest was 
fixed by the taxable situs of his property on 1 May, 1929, and that it 
could not thereafter be changed by the Greater Asheville Act which 
included his property within the city of Asheville on 1 July, 1929. 
Plaintiff also contends that the taxable situs of his property was in the 
town of Biltmore Forest on 1 June, 1929, the date fixed by law when 
the tax lien attaches, and that unless his property was within the city 
of Asheville on 1 June, 1929, which he denies, the city of Asheville 
could not by its ordinance passed 8 October, 1929, levying an ad valorem 
tax on plaintiff’s property fasten a tax lien upon it as of 1 June, 1929. 

The defendant contends: That on 30 April, 1929, the only condition 
prefixed to the annexation of territory under the Greater Asheville Act 
was removed by an election at which a majority of the voters voted 
“For City Extension” and that eo instanti this conditior. was removed, 
the provisions of the Greater Asheville Act became effective. Section 5 
of Greater Asheville Act and the provisions therein which extends the 
corporate limits of the city of Asheville from and after 30 June, 1929, 
contemplates that the administration of annexed territory for municipal 
purposes by the city of Asheville was set to begin on 1 July, 1929, and 
that on 80 June, 1929, the administration of such territory by the town 
of Biltmore Forest, the towus of Kenilworth, Biltmore and South Bilt- 
more and by the Sanitary District of Woolsey and the other water and 
sewer districts should terminate. This provision relates exclusively to a 
transfer of municipal administration from the former towns and dis- 
tricts to the city of Asheville and it fixes a date when that transfer shall 
be accomplished. 

By section 7 the language is clear that on 30 April, when Greater 
Asheville was born, it had to assume all the indebtedness of the town 
taken in and the city of Asheville “shall succeed to all the assets, reve- 
nues, taxes, assessments, real and personal properties of said municipal 
corporations,” not from 1 July, 1929, as contended for by plaintiff but 
from the date of 30 April, 1929, when by vote the territory became 
Greater Asheville. 

Nothing is said in section 5, as to assets, revenues, taxes, assessments, 
etc., but it says in regard to the corporate limits of Greater Asheville, 
“such territory its citizens and property, shall be subject to the charter 
and all laws, ordinances and regulations in force in said city,” and this 
shall be from 1 July, 1929. The two sections are reconcilable. Section 
5, relates to the police administration of Greater Asheville and the 
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transfer of municipal administration of these former towns and districts 
into Greater Asheville, and until 1 July, 1929, is given to take over this 
burden. Section 7 says in plain words when the corporate lmits are 
extended, as herein provided, that is, when the vote was taken 30 April, 
Greater Asheville shall assume all the burdens of these towns, etc., and 
so instantly as the burdens are assumed by Greater Asheville, the benefits 
are given to Greater Asheville “shall succeed to all the assets, revenues, 
taxes, assessments, real and personal property of said municipal corpora- 
tion.” 

It was never intended by the act, and there is no language that so 
says, that the tax period shall begin 1 July, 1929, but, on the contrary, 
the reasonable construction is that the tax period shall begin from 30 
April, 1929, and the Greater Asheville shal! succeed to all the assets, 
revenues, taxes, ete. 

The position here taken is consonant with reason and justice. Con- 
struing the intent of the General Assembly, it would hardly be supposed 
that the General Assembly would entail on old Asheville $700,000 of 
extra taxes and assume the burdens of the new territory Greater Ashe- 
ville, and relieve the new territory from taxes at the same time the new 
territory gets its indebtedness assumed and interest paid on bonds, fire 
aud police protection, sanitary service, water, hghts and other con- 
yeniences furnished by o/d Asheville. 

The different sections of the act are reconcilable, and it is an un- 
reasonable construction that would put such a burden on old Asheville. 
Plaintiff’s property, as before shown, was in Greater Asheville on 1 
May, 1929, when the situs of taxable property was fixed by law for 
the ensuing year. Plaintiff’s property was on 1 May, 1929, in Greater 
Asheville, his property was subject to tax from that date. His property 
is receiving the benefits and should bear the burden of taxation. 





W. B. NIXON v. CITY OF ASHEVILLE. 
(Filed 2 July, 1980.) 


{See Reynolds v. Asheville, ante, 212, and Penland v. Bryson City, ante, 140.) 


AppraL by plaintiff from MacRae, Special Judge, at April Term, 
1930, of BuncomBE, 

Controversy without action submitted on an agreed statement of 
facts. 

Judgment for defendant, from which the plaintiff appeals. 
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Rk. M. Wells for plainteff. 
George Pennell, Charles N. Malone and Charles E. Jones for de- 
fendants. 


Stacy, C. J. This is a companion case, with a contrary decision in 
the court below, to Reynolds v. Asheville, ante, 212, and is controlled 
by what was said in that case, the fact situations in the two cases being 
sufficiently similar to present no question of legal difference. Primarily, 
both cases involve the same principles of law. 

There is this additional question: Plaintiff seeks tc challenge the 
vahdity of the City Extension Act as not having been passed by the 
Legislature in the manner provided by Article II, section 14, of the 
State Constitution. That such is not necessary was decided in Lutterloh v. 
Fayetteville, 149 N. C., 65, 62 S. E., 758, and Penland v. Bryson City, 
ante, 140. But relieving the plaintiff of the tax would seem to take 
from him the right to insist on a determination of the constitutionality 
of the act. 

Error. 


CriarKson, J., dissents. 





EDWARD P. GILKEY v. CITY OF ASHEVILLE Et AL. 
(Filed 2 July, 1980.) 
(See Reynolds v. Asheville, ante, 212.) 


AppEaL by defendants from Sink, Special Judge, at April Term, 
1930, of Buncomsg. 

Civil action to restrain the collection of an alleged illegal tax. 

Judgment for plaintiff, from which the defendants appeal. 


Alfred 8S. Barnard for plaintcff. 
George Pennell, Charles N. Malone and Charles E. Jones for de- 
fendants. 


Stacy, C. J. This is a companion case to Reynolds v. Asheville, ante, 
212, and is controlled by what was said in that case, the similarity 
of the fact situations in the two cases being such as to eall for no dis- 
tinguishment or further discussion. The legal questions involved are the 
same. 
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We are not unmindful of the apparent equity of appellants’ position, 
considering the burdens assumed and benefits conferred by the extension 
of the city limits, but this is a matter which the Legislature is presumed 
to have considered, and the law is as it 1s written. 

Affirmed. 


Crarkson, J., dissents. 





W. S. McDONALD, ADMINISTRATOR OF THE ESTATE OF FRANCES McDONALD. 
DrcEASED; W. 8S. MCDONALD, MAX McDONALD anp VIOLA HADLEY, 
HEIRS AND NEXT oF KIN o—F FRANCES McDONALD, v. D. C. LINGLE, 
INDIVIDUALLY AND AS TRUSTEE; J. A. LINGLE, INDIVIDUALLY AND AS 
TRUSTEE; AND ODEELL LINGLE. 


(Filed 2 July, 1930.) 


1. Appeal and Error J c—Findings of fact supported by evidence are 
conclusive on appeal. 


The referee in passing upon the evidence of the value of certain prop- 
erty is not bound by the estimates of witnesses as to its value, but is at 
liberty to consider the situation of the property, its description and condi- 
tion, and where evidence so considered supports his findings and the trial 
judge confirms them they are not reviewable on appeal. 


2. References C c-—In absence of evidence impeaching allowance of 
attorney’s feces by referce, confirmation by court will not be dis- 
turbed. 

Where an action to set aside certain mortgages is referred to a referee, 
and the referee allows the payment of a prior mortgage lien securing an 
amount due for legal services rendered the mortgagor out of the proceeds 
of the foreclosure sale, and the trial court confirms the allowance, in the 
absence of allegation and evidence tending to impeach the transaction, 
the action of the trial court will not be disturbed on appeal. 


3. Mortgages B a—Where mortgagee in possession is negligent in collect- 
ing rents he is liable to mortgagor for reasonable rental value. 


A mortgagee or trustee in possession of the mortgaged premises under 
an agreement to collect the rents and apply them to the mortgage debt is 
chargeable with the reasonable rental value of the property while in his 
possession if he is negligent in collecting the rents and managing the 
property. 


AppEaL by plaintiffs and defendants from Stack, J., at October Term, 
1929, of Rowan. Affirmed on both appeals. 

This action was consolidated with another entitled W. S. McDonald 
et al. v. D. C. Lingle, trustee. 

The plaintiffs, as heirs at law and next of kin of Frances McDonald, 
brought suit to set aside certain mortgages and deeds of trust alleged 
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to have been executed by Frances McDonald through the fraudulent 
contrivance of the defendants. They alleged that Frances was of unsound 
mind, that between her and one of the defendants there was a fiduciary 
relation, and that she was deceived and induced to execute the assailed 
conveyances. By consent the cause was referred to D. A. Rendleman. 
He made a report containing his findings of fact, among which are the 
following: 

The mind of Frances McDonald began to fail about ten years prior 
to her death and became gradually weaker until 8 July, 1926, when she 
was adjudicated a lunatic by the Superior Court of Rowan County and 
committed to the State Hospital for the Insane at Goldsboro. During the 
vears 1924, 1925, and 1926 she was of unsound mind and incapable of 
making or understanding a contract. 

At the time of her death she was seized of three lots in the city of 
Salisbury referred to as A, B, and C. 

In March, 1925, she and D. C. Lingle entered into an agreement 
under which Lingle constructed for her three four-room houses on lot 
AA, for which she executed a note for $4,650 and secured it by a deed of 
trust conveying to J. A. Lingle, trustee, lot A and the three houses 
thereon. The reasonable cost and value of the houses was $900 each, or 
$2,700. Frances held possession of the houses until 1 January, 1926, 
when D. C. Lingle took possession under an agreement to collect rents 
therefrom and apply them on the note and mortgage for $4,650. He 
kept no personal record of the rents collected but accounted for rents in 
the amount of $1,212.50 from 1 January, 1926, to 15 August, 1929, 
by a statement prepared from rent books and receipts issued to tenants 
during this period. Only three receipt books were introduced out of a 
large number issued. More than 50 per cent of rent was lost by reason 
of vacancies and uncollected accounts. D. C, Lingle was negligent in 
failing to keep a record of the rents collected and allowing a loss by 
reason of vacancies and lost accounts. 

The reasonable rental value of the houses during 1926, 1927, and 1928 
was $16.00 a month each and for 1929 $12.00 a month each. A loss 
of one month a year is usual in rentals of this character and a loss 
of a month or five weeks a year should cover all rents lost, if reasonable 
diligence is observed, 

While in possession of the houses D. C. Lingle paid necessary expenses 
and accounts amounting to $598.71. 

Pursuant to the terms of said $4,650 deed of trust, on 27 April, 1929, 
John A. Lingle, trustee, sold the lands described therein, at which sale 
Odell Lingle became the last and highest bidder for the same at the 
price of $3,750; that no advanced or upset bid was placed on said 
property within ten days. 
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On or about 14 July, 1928, Odell Lingle loaned $150.00 in cash 
to Frances McDonald, which was received and used by Frances Me- 
Donald in the payment of necessary outstanding bills and accounts; 
that as a part of the same transaction, Odell Lingle sold to the said 
Frances McDonald one four-cylinder Buick automobile for the sum of 
250.00; that said automobile was reasonably worth $250.00, but that 
Frances McDonald had no use for the same, was unable to use or 
benefit by said car and that her estate was not benefited by the same; 
that on 14 July, 1925, Frances McDonald executed a note in the sum 
of $400.00 to Odell Lingle, and to secure the same executed and de- 
livered to D. C. Lingle, trustee, a mortgage deed of trust covering tract 
B heretofore described, which mortgage trust deed is registered in Book 
of Mortgages No. 94, page 100, in the office of the register of deeds for 
Rowan County, the consideration for said note and mortgage being 
said loan of $150.00 and said Buick automobile. 

At the time the note and mortgage for $400 were executed there 
were five outstanding registered liens upon the property covered by 
the mortgage, including a mortgage to A. A. F. Seawell and to J. M. 
Waggoner for legal services in contested suits involving the property 
of Frances McDonald. 

On 10 August, 1928, after due advertisement, D. C. Lingle, trustee, 
pursuant to the powers contained in said $400.00 deed of trust, sold 
tract B to John A. Lingle for the purchase price of $1,155; that from the 
proceeds of such sale all prior lens, aggregating $1,237.19, and costs 
of sale, $71.29, total $1,308.48, were paid by the said trustee or assumed 
by the purchaser; that said prior mortgages have been canceled 
and so presented in court; that the actual value. of lot B was not 
more than $1,308.48, and that there was no payment on said #400.00 
note from the proceeds of sale thercof. 

During the foregoing transactions Frances McDonald constantly 
sought and relied on the assistance and advice of D. C. Lingle in all 
business transactions. Odell Lingle and J. A. Lingle are his sons, 
and Eltha Lingle is his daughter. 

The referee filed a supplemental report in which he stated $1,990.55 
to be due D. C. Lingle; $188.08 to be due Odell Lingle; and the net 
amount to be due the estate of Frances McDonald from the sale to 
Odell Lingle, on 7 October, 1929, to be $1,571.37. 

His conclusions of law are as follows: 

1. The note executed by Frances McDonald to D. C. Lingle, dated 
31 March, 1925, secured by mortgage deed of trust to J. A. Lingle, 
trustee, recorded in Book of Mortgages No. 92, p. 182, is voidable 
and should be set aside. 
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2. The estate of Frances McDonald is due D. C. Lingle the reasonable 
value of said houses, $2,700, with interest from 15 May, 1925, subject 
to credits hereinafter shown, this amount to be paid to D. C. Lingle from 
the proceeds of sale to Odell Lingle set forth in paragraph 9 of these 
findings of fact. Hereto attached, marked Exhibit A, is a statement 
of the balance due D. C. Lingle, showing all charges and credits in 
detail. 

3. D. C. Lingle, mortgagee in possession of said three houses from 1 
January, 1926, to 1 September, 1929, should be charged with the reason- 
able rental value of the same during said period, without compensation 
for services rendered, and credited with reasonable and necessary dis- 
bursements incident to holding and preserving said property. 

4, The estate of Frances McDonald is due Odell Lingle $150.00 by 
reason of the loan set forth in paragraph 10 of these findings of fact, 
with interest on $150.00 from 14 July, 1925. 

The plaintiffs and the defendants filed exceptions, all of which were 
overruled. Judge Stack approved and confirmed the report, and ad- 
judged: 

2. That defendants’ demand for a jury trial be overruled and dis- 
allowed, it appearing that the reference was by consent of all parties. 

3. That the sale by J. A. Lingle, trustee for D. C. Lingle, of the 
three houses and lots on Railroad Avenue to Odell Lingle for the sum 
of $3,750 be hereby approved and confirmed, and said purchaser is 
hereby ordered and directed immediately to pay said sum to said trustee, 
and upon said payment said trustee shall convey said property to said 
purchaser. 

4. That J. A. Lingle, trustee for D. C. Lingle, pay and disburse said 
sum as follows: He shall pay the sum of $1,990.55 to D. C. Lingle; he 
shall pay Odell Lingle the sum of $188.08; and he shall pay to W. S. 
McDonald, Max McDonald, and Viola Hadley, the heirs of Frances 
McDonald, the balance of $1,571.37. 

5. That the plaintiffs, W. S. McDonald, Max McDonald, and Viola 
Hadley have and recover judgment for said last mentioned sum against 
the prosecution bond heretofore filed by defendants in this action, that 
is to say that they have and recover of D. C. Lingle, J. A. Lingle, 
and Odell Lingle, as principals, and M. A. Goodman, and Mrs. M. A. 
Goodman, as sureties, the sum of $2,500 to be discharged upon pay- 
ment to said plaintiffs of the aforesaid sum of $1,571.37, together with 
interest thereon from 7 October, 1929, until paid. 

6. That defendants shall pay the costs of these actions to be taxed by 
the clerk, including $75.00, which is hereby allowed to D. A. Rendle- 
man for his services as referee therein, and $137.00, which is hereby 
allowed to Freda Gardner for her services as stenographer, therein. 
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The plaintiff will (pay) one-half of the referee’s fee, to wit, $75.00. 
The stenographer allowed $137.00. 

The plaintiffs and the defendants excepted to the judgment and 
appealed. 


Lee Overman Gregory for plaintiffs. 
J. M. Waggoner for defendants. 


PLAINTIFFS’ APPEAL. 


Apams, J. The plaintiffs’ first assignment of error is the finding that 
the actual value of lot B was not more than $1,308.48. The referee’s 
finding of the value, approved by the judge, has support in the eyi- 
dence. Neither the referee nor the judge was bound by any of the 
estimates of the witnesses but each was at liberty to consider, not only 
statements or opinions of the value, but the situation, description, and 
condition of the property. As there was evidence in support of the 
finding we discover no just cause for modifying the judgment by setting 
aside the finding. 

With respect to the second assignment it may be said that the fees 
paid the attorneys were presumably for the protection or benefit of the 
estate of Frances McDonald; and in the absence of specific allegation 
and proof tending to impeach the transactions we must decline to reverse 
the finding of the presiding judge in reference thereto. On the plaintiffs’ 
appeal the judgment is 

Affirmed. 


DEFENDANTS’ APPEAL. 


Avams, J. The exceptions taken by the defendants raise the questions 
(1) whether there is sufficient evidence that Frances MeDonald was 
of unsound mind on 31 March, 1925, and (2) if so whether the defend- 
ants had knowledge of her mental incapacity; also (3) whether there is 
sufficient evidence that D. C. Lingle was her confidential adviser at that 
time; (4) whether he dealt unfairly with her; (5) whether he should 
be charged with the reasonable rental value of the houses instead of the 
rent actually collected; and (6) whether the judge committed error in 
signing the judgment. The counsel representing the defendants realizes 
that if on these questions the evidence is adequate, this Court 1s bound 
by the judge’s findings of fact. It is apparent, therefore, that no 
doubtful or disputed question of law is involved. 

The evidence in our opinion is sufficient to sustain all the facts found 
by the referee and approved by the Superior Court. It would be useless 
to set out a minute review of the testimony or to contrast the various 
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opinions expressed concerning the several questions. Upon the finding 
that Lingle was negligent in collecting the rents it must be held that 
he is chargeable with the reasonable rental yalue of the property. On 
defendants’ appeal the judgment is 

Affirmed. 





J. N. CRAWFORD vy. MICHAEL & BIVENS, Inc., ano R. B. KEPHART, 
TRADING AS NEW WAY LAUNDRY. 


(Filed 2 July, 1930.) 


1. Master and Servant C b—Employer’s duty to provide safe place to 
work does not apply where employer does not have control of prem- 
ises, 


The rule requiring an employer to exercise reasonable care to provide 
his employee a reasonably safe place to work does not apply where the 
employer does not have charge of or control over the premises and has 
no express or implied notice of the existence of unsafe conditions there, 
and where an employee is sent to the premises of a customer to repair an 
electrical switch-box it is the duty of the employee to inform the employer 
of any unsafe conditions or of the necessity of a helper to do the work 
when the work to be done is simple and it could not have been reasonably 
anticipated that such necessity would exist. 


2. Same—In this case held: evidence did not show that injury resulted 
from any negligence of employer and nonsuit was proper. 


Where the evidence discloses that the employer ordered his employee 
to go upon the premises of a customer and repair an electrical switch- 
box, and that the premises were not under the control of the employer, 
and that the work to be done was simple, and that the employee did not 
inform his employer of any unsafe conditions there or of the necessity of 
a helper, although he could have easily done so by telephone: Held, the 
evidence fails to disclose any breach by the employer of his duty to 
exercise reasonable care to provide his employee a reasorably safe place 
to work and sufficient help for its performance, and defendant’s motion as 
of nonsuit should have been granted. 


3. Master and Servant C d—In this case held: evidence failed to show 
breach of duty to warn or instruct employee of danger. 


Where an electrical contractor sends his employee to the premises of a 
customer to repair a switch-box, and the evidence tends to show that the 
employer warned and instructed the employee to cut off the electricity 
while working thereon, which the employee knew to be the safe method of 
doing the work from previous experience: Held, the employer having 
warned the employee of the only danger which the empleyer could have 
reasonably apprehended the employee would be exposed to, the evidence 
fails to show any breach of the employer’s duty to warn end instruct his 
employee of the dangers incident to the work. 
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4, Master and Servant C c—lIn this case held: evidence fails to show 
negligence of employer in ordering employee to repair switch box, 


Where all the evidence tends to show that an employee ordered to 
repair an electrical switch-box had had over two years experience as a 
worker on electrical apparatus, and that he readily undertook to do the 
work ordered: Held, the evidence fails to show any negligence of the 
employer in ordering the employee to repair the switch, and the employee 
cannot successfully maintain that he was inexperienced and incompetent 
to do such work, and upon failure of the evidence to show any negligence 
on the part of the employer his motion as of nonsuit should have been 
allowed. 


AppraL by defendant, Michael & Bivens, Inc., from Harding, J., at 
December Term, 1929, of Gaston. Reversed. 

This is an action to recover damages for personal injuries sustained 
by plaintiff while at work as an employee of the defendant, Michael & 
Bivens, Inc., temporarily on the premises of the defendant, R. B. Kep- 
hart, trading as New Way Laundry, in the performance of a contract 
between his employer and the said New Way Laundry. 

At the close of the evidence for the plaintiff, the action against the 
defendant, R. B. Kephart, trading as New Way Laundry, on motion 
of said defendant, was dismissed by judgment as of nonsuit. C. 5., 567. 

The issues thereafter submitted to the jury were answered as follows: 

“1, Was the plaintiff injured by the negligence of the defendant, 
Michael & Bivens, Inc., as alleged in the complaint? Answer: Yes. 

2. Did the plaintiff by his own negligence contribute to his injury, as 
alleged in the answer? Answer: No. 

3. What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $1,300.” 

From judgment on the verdict that plaintiff recover of the defendant, 
Michael & Bivens, Inc., the sum of $1,300, and the costs of the action, 
the said defendant appealed to the Supreme Court. 


R. G. Cherry and A. C, Jones for plaintiff. 
P. W. Garland for defendant. 


Connor, J. The defendant, Michael & Bivens, Inc., is a corporation 
organized and doing business under the laws of the State of North 
Carolina. It is engaged in the general electrical business in the city of 
Gastonia; it sells, installs and repairs electrical apparatus and fixtures. 
It makes repairs on electrical apparatus and fixtures, either at its plant, 
or on the premises of its customers. 

On 11 June, 1927, the said defendant instructed the plaintiff, one of 
its employees, to go to the New Way Laundry, in the city of Gastonia, 
and to make certain repairs to the electrical apparatus used by the owner 
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and operator of said laundry, in the operation of his business. Pursuant 
to these instructions, plaintiff went to said New Way Laundry, and 
while engaged in making said repairs, in accordance with said instrue- 
tions, he was injured. This action was begun by plaintiff to recover 
of the defendant, Michael & Bivens, Inc., and of the defendant, R. B. 
Kephart, trading as New Way Laundry, the sum of $5,000 as damages 
resulting from said injuries. 

In his complaint, after alleging specifically facts and circumstances 
with respect to the conditions under which he was at work, at the time 
he was injured, plaintiff alleges, generally, that his injuries were caused 
directly and proximately by the carelessness and negligence of the 
defendants in that: 

“(a) The defendants carelessly and negligently failed to provide 
the plaintiff with a reasonably safe place in which to do and perform 
his work, as aforesaid. 

(b) That the premises upon which and in which the plaintiff was 
required to work were dangerous and unsafe, and the defendants had 
knowledge of, or could and should have known of the dangerous 
condition of the same, and the defendants carelessly and negligently 
permitted the same to exist and remain unsafe and dangerous while the 
plaintiff performed his work, as aforesaid. 

(c) That the defendants carelessly and negligently permitted and 
allowed excessive heat to be in the said pipes, in close proximity to 
the place where this plaintiff was required to do and perform his work, 
as aforesaid, 

(d) That the defendants carelessly and negligently permitted and 
allowed the floor on and upon which it was necessary for the plaintiff 
to do and perform his work, to become unsafe and dangerous, slimy, 
slick and slippery. 

(e) That the defendants carelessly and negligently and without warn- 
ing to this plaintiff caused to be electrified the wires and apparatus 
near and at which the plaintiff was doing and performing his work 
by connecting and cutting on the electric current, as aforesaid. 

(f{) That the defendants well knew that this plaintiff was imexperi- 
enced in the character of work which he was doing, and that plaintiff 
was ignorant of the danger of the same, and the defendants knew, or 
could or should have known the danger of the work which he was 
doing, and failed, in their superior skill, knowledge, and foresight, to 
instruct and protect the plaintiff.” 

Both defendants in the answers filed by them, respectively, denied all 
allegations of the complaint upon which plaintiff contends that they 
are liable to him in this action; each of the defendants, in further de- 
fense, alleges in said answer that plaintiff by his own negligence, as 
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specifically alleged therein, contributed to his injuries, and that he is 
therefore barred of any recovery of the defendants in this action. 

At the trial, plaintiff as a witness in his own behalf, testified as 
follows: 

“TI am the plaintiff in this action. I hve in Gastonia and am now 
28 years of age. On 11 June, 1927, I was employed by defendant, 
Michael & Bivens, Inc. I had been doing electrical work for them for 
over two years. I was a helper. I knew nothing about the electrical 
business before I was employed by Michael & Bivens, Inc. I had no 
knowledge of the business at the time I was injured except what I 
had picked up while working for them as a helper. I was preparing 
myself to be a ‘trouble shooter.’ I worked as a helper, and was trying 
to learn to ‘shoot trouble.’ 

“JT was injured on 11 June, 1927, while at work in the New Way 
Laundry, in the city of Gastonia. This laundry is owned by the de 
fendant, R. B. Kephart. It was not under the control of the defendant, 
Michael & Bivens, Ine. I was sent there by Mr. Bryant, shop superin- 
tendent of Michael & Bivens, Inc. He gave me orders to go there at 
2 o’clock, Saturday afternoon and replace some contacts which had 
been damaged. He said the power would be off at 2 o’clock, I think. 
I was to take off the burned contacts, and replace them with new ones. 

“When I got to the New Way Laundry, I saw Mr. Robinson, the 
manager of the plant. I told him that I had come from Michael & 
Bivens to repair the switch. I asked him if the power was off. He 
said ‘No.’ I then asked him if he would cut the power off. He said 
‘Yes.’ After I got the power cut off, I went and pulled the fuses out 
of the fuse box and started to work on the contacts in the starter box. 
The starter box was on the wall. There were pipes beneath the starter 
box—so close to the wall that I burned my hand on the pipes. I saw 
that I would have to take the starter box off the wall. [ went to Mr. 
Robinson and asked him for a man to help me do this. He gave me a 
man—an employee of the laundry. We went to work, taking the starter 
box down from the wall. It was attached to the wall by four bolts, 
which went clear through the wall. My helper went on the outside 
of the building. He was holding the bolts with a wrench, while I was 
unscrewing them on the inside with a wrench. I was taking the bolts 
out with one hand, and holding the box with my other hand. After 
I had got two of the bolts loose, and while I was taking out the third, 
I suddenly became unconscious. I do not know what happened after 
that. When I regained consciousness, I was in the hospital. I was 
burned in several places on my body. I remained in the hospital about 
six weeks. It was about two months after I returned home before I 
was able to go back to work. 
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“After Mr. Robinson had cut off the power, and I had started to 
work, he came to me and said he wanted to run some of his machines, 
and would like to cut the power on for that purpose. I told him that 
that would be all right, I had the fuses out. The wires ran from the 
fuse box to the switch box. When the fuses are taken cut of the fuse 
box, this cuts off the electricity from lnes running from the fuse 
box down to the switch box. The current coming in had to flow through 
those fuses to get to the switch box. Taking out the fuses cut off 
the supply of electricity to the place where I was working on the switch 
box. When I told Mr. Robinson that I thought it woud be all right 
for him to cut the power on, I was not working at the fuse box. I 
believed it would be safe if he cut on the power, after I had pulled the 
fuses from the fuse box, and while I was working on the switch box. 

“The starter box in the New Way Laundry was on the wall—just over 
some pipes. The bottom of the box was about 244 feet from the floor. 
The box itself was about 18 inches high, about 12 or 14 inches wide, 
and about the same in depth. With its contents the box weighed about 
100 pounds. Beneath the starter box, were some iron pipes, which were 
hot. They would burn you, if you touched them. The fuse box was on 
the wall, above the starter box. It holds the fuses. It was about a foot 
square, and made of iron. There were 3 fuses in it. 

“The floor underneath the starter box was concrete. There was a slick 
substance on the floor which made the place where I had to stand while 
at work very slick. I did not notice whether the floor slanted or not. 

“IT had not been sent out alone by Michael & Bivens on a job of this 
character before. No one was sent with me. Before going on the job, 
I was not warned or instructed or admonished by any one at the plant 
of Michael & Bivens of the danger which might attend the work or 
the care that I should take for my protection. I took some contacts, and 
a few tools with me. The contacts are copper parts that make and 
break the current. Without them the switch cannot be closed. I had 
never replaced any contacts in the shop before that time. I do not know 
what voltage was used in the plant of the New Way Laundry. When 
I was sent out on this job I was not a competent or experienced ‘trouble 
shooter.’ Under normal conditions, it takes two or three years training 
.to make a competent ‘trouble shooter.’ I had been at work for Michael 
& Bivens as a helper for two years and three or four months. When 
Mr. Bryant sent me to the New Way Laundry he told me that he had 
made arrangements with Mr. Robinson to replace some contacts, and 
that he wanted me to do the work. I told him all right, and he gave 
me some contacts which I took with me to the job. He told me that 
the power would be cut off at 2 o’clock. This was all the conversation 
I had with him about the job.” 


N.C.] SPRING TERM, 1930. 229 





CRAWFORD v. MICHAEL & BIVENS, INC. 





There was evidence tending to show that the helper furnished the 
plaintiff at his request by the New Way Laundry, while at work on the 
outside of the building, received an electric shock at the time the plain- 
tiff became unconscious. There was also evidence tending to show that 
some of the burns on the body of the plaintiff were made by electricity, 
and that other burns were caused by the hot pipes in the laundry, when 
plaintiff fell on the pipes, after he became unconscious. There was no 
evidence tending to show that after he got to the New Way Laundry, 
and saw the conditions under which he would be required to work, plain- 
tiff communicated by phone or otherwise with his employer, Michael 
& Bivens, and notified him of the conditions at the laundry. All of 
the evidence tended to show that plaintiff was fully aware of these 
conditions before he began to work, and while he was at work. 

The question as to whether there was evidence at the trial of this 
action from which the jury could have found that the defendant, R. B. 
Kephart, trading as New Way Laundry, was liable to plaintiff for the 
damages resulting from the injuries sustained by him while at work 
on his premises, is not presented by this appeal. The trial court was of 
opinion that the evidence offered by the plaintiff was not sufhcient to 
establish liability on the part of said defendant, and therefore sustained 
his motion, made at the close of the evidence for the plaintiff, that as to 
him the action be dismissed as of nonsuit. The plaintiff did not except 
to the judgment dismissing the action as to said defendant, nor appeal 
therefrom to this Court. The only question, therefore, presented for 
our decision by this appeal is whether there was error in the refusal 
of the court to allow the motion of the defendant, Michael & Bivens, 
Ine., made first at the close of the evidence for the plaintiff, and re- 
newed at the close of all the evidence, that the action be also dismissed 
as to said defendant. 

The defendant, Michael & Bivens, Inc., is not hable to plaintiff in 
this action, unless his injuries were caused, directly and proximately, 
by its negligence, as alleged in the complaint. Liability on the part 
of this defendant cannot be predicated solely upon its relationship as 
employer to the plaintiff, at the time he was injured. Because of such 
relationship, however, the law imposed upon said defendant certain 
duties to be performed by it, the breach of any of which, if the direct 
and proximate cause of the injuries, was actionable negligence. One of 
these duties was to exercise due care to provide for the plaintiff a 
reasonably safe place in which to work. The general rule of the law 
imposing upon the defendant this duty was not applicable, however, in 
the instant case, while plaintiff was at work, temporarily, on the 
premises.of the New Way Laundry, for the reason that the place at 
which plaintiff was required to work was not under the control of said 
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defendant. In Channon v. Sanford Co., 70 Conn., 573, 40 Atl, 462, 41 
L. R. A., 200, 66 Am. St. Rep., 133, it is said: “This general rule (im- 
posing hability upon the master for injury resulting from unsafety of 
the place in which the servant works) is not ordinarily applicable to 
cases where the master neither has nor assumes possession, use or control, 
legal or actual, of the premises or place where the servant may be at 
work. The general rule is based upon such possession, use and control 
by the master of the premises where he puts his servant at work for 
him, and speaking generally his duty to use due care to make and 
keep such place reasonably safe flows from, and is measured by, such 
possession, use and control. Just as the master’s liability Zor the acts of 
his servants 1s based upon his power to control them, so his duty to 
provide reasonably safe premises is founded essentially upon his oecupa- 
tion, use and control of such premises. This being the reason of the 
rule, when the reason does not exist, the rule 1s inapplicable.” See, also, 
Wilson v. Valley Improvement Co., 69 W. Va., 778, 73 S. E., 64, 45 
L. R. A. CN. S.), 271, where it is held that a master, having con- 
tracted temporarily to perform labor by and through his servants, upon 
premises owned and fully controlled by another person, and having 
no knowledge of danger to his servants from defectiveness of the prem- 
ises, or machinery and appliances of such third person incidentally and 
casually to be occupied and used by them for the purpose and not 
having guaranteed the safety or suitableness thereof, is under no duty 
to inspect the same, nor liable for an injury to his servaat, occasioned 
by defects therein. 

“As a general rule the peculiar duties that an employer owes to his 
employees relate only to premises and instrumentalities over which the 
employer has complete contro] and dominion. Otherwise he might be 
made responsible for the negligence of third persons with reference to 
premises he had never seen, and about the condition of which he knew, 
and perhaps, could know nothing.” 18 R. C. L., p. 585. 

Upon the facts shown by all the evidence in this case, if plaintiff’s 
injuries were caused by the conditions under which he was at work 
on the premises of the New Way Laundry, this defendant cannot be 
held hable for the damages resulting from said injuries. There was 
no evidence from which the jury could have found that this defendant 
was negligent with respect to the place at, or the conditions under which 
plaintiff was at work at the time he was injured. 

Ordinarily, it is the duty of an employer who orders his employee 
to work at a place of danger to warn his employee of the danger, and to 
instruct him how to avoid the danger. In this case, the only danger 
which the defendant had reason to apprehend plaintiff would be ex- 
posed to, while working under its orders, on the premises of the New 


N.C.) SPRING TERM, 1930. 931 


GRAVES Vv. O’CONNOR. 


Way Laundry, was the presence of the electric power used to operate the 
machinery in the laundry. Plaintiff was instructed, in effect, not to 
begin work until this power was cut off. He fully understood the danger, 
and did not begin work until he was assured by the manager of the 
laundry that the power had been eut off. Therefore, there was no 
negligence on the part of the defendant arising from a breach of its 
duty to warn plaintiff of the only danger which defendant had reason 
to apprehend. 

It is also the duty of an employer to exercise due care to furnish to 
his employee sufficient help to enable him to do the work required of the 
employee with reasonable safety. There is no evidence in the instant 
case tending to show a breach of this duty. The work which the plain- 
tiff was ordered to do was simple. If after he arrived at the laundry, 
he discovered conditions which made it necessary for him to have help, 
it was his duty to communicate with his employer, and advise him of 
such conditions. Hemphill v. Standard Oil Co., 197 N. C., 339, 148 
S. E., 443. 

Plaintiff testified that at the time he was ordered by defendant to go 
to the New Way Laundry and to replace the contacts in the starter 
box, he was not a competent or experienced “trouble shooter.” <All the 
evidence shows, however, that he had had over two years experience 
as a worker on electrical apparatus, in the employment of defendant. 
His own testimony shows that he readily undertook to do the work 
required of him, and that he fully understood the apparatus which he 
was ordered to repair. There was no evidence tending to show that his 
injuries were caused by the negligence of the defendant, Michael & 
Bivens, Inc., and for this reason there was error in the refusal of the 
eourt to allow the motion of said defendant that the action be dismissed 
as of nonsuit. The judgment is 

Reversed. 








MRS. 8S. T. GRAVES, ADMINISTRATRIX OF 8S. T. GRAVES, DECEASED, V. 
MARTHA J. O'CONNOR, EXxecuTrRix AND TRUSTEE OF WILLIAM O’CON- 
NOR, DECEASED. 

(Filed 2 July, 1930.) 


1. Contracts B d—Arbitrariness in refusing to sell is necessary for re- 
covery on contract for payment of sum upon sale of property. 


Where in an action upon a contract under the terms of which the 
grantee of lands agrees to pay to the plaintiff a certain amount per acre 
for services rendered by the plaintiff in the purchase of the land, the 
amount to be paid upon the sale of the land by the grantee: Held, the 
contract specifying no time within which the sale was to be made, the 
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doctrine of reasonable time applies, but an issue making the mere lapse 
of time directing and conclusive upon the question of whether the grantee 
should have sold the land under the agreement is erroneous, the issue 
submitted should have been framed in such a way as to enable the jury 
to find trom the evidence whether the grantee arbitrarily or unreasonably 
refused to sell or whether by the exercise of due diligence he could have 
sold the land at a fair price. 
2. Trial E c—Instruction which fails to explain the law if the jury finds 
the facts according to contention of party is error. 
An instruction which fails to explain the law if the facts should be 
found by the jury as outlined in the contentions of a party is erroneous. 


Stacy, C. J., and CLARKSON, J., concurring in result. 


AppreaL by defendant from Finley, J., at January Term, 1930, of 
Haywoop. New trial. 

The plaintiff brought suit to recover a sum alleged to be due by the 
defendant for services rendered by the plaintiff’s intestate on a contract 
for the sale of land. 

On 21 December, 1908, C. H. Rexford and W. A. Rexford signed the 
following instrument under their seals: 

21 December, 1908. 
State of North Carolina—County of Buncombe. 


Witnesseth: That for services rendered by S. T. Graves to C. H. Rex- 
ford and W. A. Rexford in the purchase of about forty thousand 
(40,000) acres of timber land lying in the counties of Jackson and 
Transylvania, North Carolina, and Oconee County, South Carolina, and 
Rabun County, Georgia, C. H. and W. A. Rexford do agree and bind 
themselves to pay to S. T. Graves 50 cents per acre as his interest, and 
is due and payable when all or any part of the lands are sold, and 
they agree not to put any encumbrances on said lands that will in any 
way affect or impair the value of said Graves’ interest without first 
making a satisfactory arrangement with S. T. Graves regarding his 
interest. And it is further agreed that they are to refund all monies 
paid to McDade and L. P. Dendy for option and help in getting up 
these lauds. 


C,H. Rexrorp, (Seal.) 
By W. A. Rexrorp, Attorney in Fact. 
W. A. Rexrorp. (Seal. ) 


Witness: M. C. Gresuam, A. M. Jonss.”’ 


In 1916 C. H. Rexford and W. A. Rexford conveyed their lands to 
William O’Connor, the defendant’s testator, whether absolutely or only 
as security not definitely appearing. The plaintiff alleged that upon 
conveyance of the lands to O’Connor, S. T. Graves, the Rexfords, and 
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O’Connor entered into an agreement that upon a sale by O’Connor 
of the lands referred to O’Connor should pay to the plaintiff the debt 
due him by the Rexfords, namely, fifty cents an acre for 40,000 acres, 
amounting to $20,000, together with $1,291 advanced by the plaintiff's 
intestate to McDade and Dendy. 

It was in evidence that in 1929 an agreement was made by W. A. 
Rexford, administrator of C. H. Rexford, deceased, the heirs at law of 
C. H. Rexford and W. A. Rexford individually, and Martha J. O’Connor 
individually and as executrix and trustee of William O’Connor and his 
heirs at law; and that this agreement embraced these facts: (1) $650,000 
is the sum expended by William O’Connor and his estate in payments 
to C. H. Rexford on the lands conveyed to O’Connor by the Rexfords, 
and in remoying liens and perfecting the title, and in paying attorneys’ 
fees and taxes; (2) the Rexfords were given one year from 1 August, 
1929, to sell and dispose of the lands, and upon payment by them to 
the O’Connor estate of $650,000, with interest from 1 August, 1929, 
and the taxes for 1929, the O’Connor heirs agreed to execute and deliver 
to the Rexfords or such persons as they should designate a quit-claim 
deed for all the O’Connor interests in the lands; (3) the Rexfords 
agreed, in case they failed to make payment as set out above on or 
before August 1, 1930, to forfeit all the right, title, claim, estate, and 
interest they have in the lands and to consent that a judgment to this 
effect be signed by the resident judge of the Eighteenth Judicial District 
or the judge assigned to hold the courts therein. 

The jury returned the following verdict: 

1. Did C. H. Rexford and W. A. Rexford agree to pay the plaintiff 
the sum of fifty cents per acre for services rendered in the purchase of 
about 40,000 acres of land referred to in the pleadings, upon the sale 
thereof, together with the sums advanced by the plaintiff by way of 
option money and other expenses, as alleged in the complaint? Answer: 
Yes. 

2, Did William O’Connor, deceased, for a valuable consideration, 
agree to assume and carry out the terms of said contract for the pay- 
ment to the plaintiff of fifty cents per acre for said lands, upon the sale 
thereof, as alleged in the complaint? Answer: Yes. 

3. Did William O’Connor, deceased, for a valuable consideration, 
agree to assume and carry out the terms of said contract for the pay- 
ment to the plaintiff of such sums as he advanced to McDade and L. P. 
Dendy, as alleged in the complaint? Answer: Yes. 

4. Have Martha J. O’Connor, executrix and trustee of the estate of 
William O’Connor, deceased, and the heirs at law of William O’Connor, 
deceased, sold or contracted to sell said lands, as alleged in the complaint? 
Answer: Option. 
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5. Has a reasonable time elapsed within which said lands could and 
should have been sold, as alleged in the complaint? Answer: Yes. 

6. Is plaintiff’s cause of action barred by the statute of limitations, as 
alleged in the answer? Answer: No. 

7. Is plaintiff’s cause of action barred by the statute of frauds, as 
alleged in the answer? Answer: No. 

8. What amount, if anything, is the plaintiff entitled to recover of 
the defendant? Answer: $20,831.00. 

Judgment for the plaintiff and appeal by the defendant upon assigned 
error. 


Morgan, Ward & Stamey, Alley & Alley and Joseph 4. Johnson for 
plainteff. 
Geo. H. Smathers, W. W. Candler and John M. Queen for defendant. 


Apams, J. Under the terms of the original contract S. T. Graves, the 
plaintiff’s intestate, was to be paid for his services by C. H. Rexford 
and W. A. Rexford; but the plaintiff proseecutes this suit against the 
executrix of William O’Connor on the theory that the Rexfords, S. T. 
Graves, and William O’Connor mutually agreed that the Jands should be 
conveyed to O’Connor and that he should become Hable to the plaintiff’s 
intestate 1n accordance with the terms of the Rexford contract. The 
plaintiff alleged and offered evidence tending to show that O’Connor 
agreed to pay the plaintiff the compensation fixed by the Rexford con- 
tract “upon the sale of the lands so conveyed to him by the said C. H. 
and W. A. Rexford.” In the complaint there is an allegation of an 
imphed agreement between the plaintiff and William O’Connor that 
the latter would endeavor to effect a sale within a reasonable time; 
but this may be treated as an inference of law rather than an allegation 
of fact. William O’Connor died in August, 1926, never having made a 
sale of the property. Nor has it since been sold. It appears from the 
answer to the fourth issue that the executrix and the heirs of William 
O’Connor gave an option; but this, we apprehend, refers to the agree- 
ment to convey to the Rexfords or their representatives upon payment 
of $650,000 on or before 1 August, 1930. At any rate, an option is not 
a sale. The action was commenced 14 November, 1929. 

It is in the light of these facts that we must consider the fifth issue 
and the instruction upon which it was answered by the jury. So con- 
sidered, the instruction, the issue, and the answer, in cur opinion do 
not embody an accurate statement of the controlling principle. The 
form of the issue makes the mere lapse of time the directing and con- 
elusive element. S. T. Graves was to be paid for his services upon a 
sale of all or any part of the lands in question. The contract specified 
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no period within which the sale should be made. It is true that when no 
time is specified for doing a thing or executing an agreement the doc- 
trine of reasonable time applies. Afichael v. Foil, 100 N. C., 178, 191, 
Winders v. Hill, 141 N. C., 694, 704. When the act to be done is 
entirely within the power of the obligor, the party to be charged, the 
question whether the act is done within a reasonable time is ordinarily 
a matter of law to be adjudged by the court. Waddell v. Reddick, 24 
N. C., 424. Instances of this kind fall within the class of cases in 
which the time taken is so clearly reasonable or unreasonable as to 
leave no room for doubt. The principle was applied in Murray v. Smith, 
8 N. C., 41, it appearing that the plaintiff had failed to bring suit within 
a reasonable time. But there are cases in which the question must be 
left to the jury. In Holden v. Royall, 169 N. C., 676, the Court said 
that “where the question of reasonable time is a debatable one, 1t must 
be referred to the jury for decision,” citing Claus v. Lee, 140 N. C.,, 
552 and Blalock v. Clark, 187 N. C., 140. 

In the case before us the question of reasonable time was submitted 
to the jury; but other elements are involved in the controversy on this 
point. The sale of the several tracts of land was not dependent exclu- 
sively upon the will of Wiliam O’Connor. There must have been a 
buyer. O’Connor may have desired to sell the property and may have 
made a reasonable effort to do so, but without success. He may have had 
an opportunity to sell and may have declined to do so, reasonably or 
arbitrarily. To what extent these factors influenced his conduct is not 
determined by the verdict. The issue should be framed in such way as 
to enable the jury to find from the evidence whether William O’Connor 
arbitrarily or unreasonably refused to sell the lands or whether by the 
exereise of due diligence he could have made a sale thereof at a fair 
and reasonable price. 

With respect to “reasonable time” his Honor gave the jury this in- 
struction: “While the contract itself says ‘when the Jands are sold,’ yet 
there are exceptions to that general rule, and that in order to keep it 
from being a perpetuity, or to prevent the parties from never selling and 
thereby defeating the plaintiff’s claim, the law says a reasonable time, 
and the court charges you that it seems to be the law and, as far as 
this case is concerned, is the law, and the question for you to determine 
is whether or not the plaintiff has satisfied you by the greater weight 
of the evidence that a reasonable time has elapsed within which said 
lands could and should have been sold.” 

If we concede the contention that William O’Connor could have sold 
the lands, we see in the instruction no rule for guiding the jury in 
finding under what circumstances he should have made the sale. While 
he was not required to dispose of his property at a sacrifice, he had 
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no right to defeat the plaintiff’s claim by arbitrarily refusing to sell. 
The question is whether by the exercise of due diligence he could have 
complied with his contract and have reasonably protected his own 
interests. 

The instruction is defective in one other respect. There is evidence 
tending to show that Wilham O’Connor became liable on the contract in 
1916; but the jury was permitted to consider as against him the time 
elapsing since 1908. It is true that the recital of the evidence on this 
point was given as contentions; but it was given as the contentions of the 
plaintiff. The error consists in a failure to explain the law if the facts 
should be found by the jury as outlined in the contentions. The jury 
may have found, according to the instruction, that O’Connor was liable 
on the contract from the date of its execution by the Rexfords. The 
defendant 1s entitled to a 

New trial. 


Stacy, C. J., concurs in the result, but does not assent to the sug- 
gestion that the defendants obligated themselves to sell within a reason- 
able time or to exercise due care to this end, unless the whole contract 1s 
to be interpreted as meaning, what it does not express, that such was 
within the reasonable contemplation of the parties. Plaintiff’s intestate 
was content with the covenant that his interest should become “due and 
payable when all or any part of the lands are sold,” thus placing upon 
himself, or the plaintiff, the necessity of showing, as a condition prece- 
dent to the right of recovery, that the defendants had arbitrarily re- 
fused to sell in the face of a reasonable offer, or in some other way had 
fraudulently sought to defeat the plaintiff’s rights. Ingle v. Green, 
ante, 149. 


Crarxkson, J., concurs in this opinion. 





GEORGE HERBERT REEVES, Arras GEORGE WILSON, IEMPLOYEE, DE- 
CEASED, FRANCES WILSON, F. E, ALLEY, Jr., ANcILLARY ADMINIS- 
TRATOR AND J. R. GARDNER, ADMINISTRATOR, V¥. PARKER-GRAHAM- 
SEXTON, Inc., EMPLOYER, AND THE TRAVELERS INSURANCE COM- 
PANY, CARRIER, 

(Filed 2 July, 1930.) 


1. Master and Servant F a-—Compensation Act is to be liberally con- 
strued. 

The provisions of the Workmen’s Compensation Act ar2 to be liberally 

construed to effectuate the legislative intent as gathered from the act to 
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award compensation for the injury or death of an employee arising out 
of and in the course of his employment, irrespective of the question of 
negligence. 

2. Master and Servant F g-——Common-law wife of injured employee is 
not entitled to compensation under the act. 

The common-law wife of a deceased employee is not entitled to com- 

pensation under the provisions of the Workmen’s Compensation Act. 

3. Same—If injured employee has no dependents compensation is payable 
to his personal representative. 


Where the death of an employee is compensable under the provisions 
of the Workmen’s Compensation Act, and such deceased employee has no 
dependents, the compensation is payable to his personal representative for 
the benefit of his heirs under the provisions of the act. 


4, Master and Servant F h—Amount of compensation payable to per- 
sonal representative is commutable under provisions of the act. 


While there is no computed amount provided by section 40 of the Work- 
men’s Compensation Act for payment to the personal representative of a 
deceased employee for death resulting from an injury compensable there- 
under, the act provides the method by which such amount can be com- 
muted, which is payable to the personal representative for the benefit of 
the heirs at law of the deceased employee. 


AppraL by plaintiffs from MacRae, Special Judge, at April Special 
Term, 1930, of Haywoop. Reversed. 

This is an appeal by the plaintiffs, J. R. Gardner and F. E. Alley, 
Jr., administrators of the estate of George Herbert Reeves, alias George 
Wilson, from a judgment of his Honor, Cameron F. MacRae, at the 
April Term, 1930, of the Superior Court of Haywood County, setting 
aside an award of the North Carolina Industrial Commission in favor 
of said administrators. 

The action was originally commenced before the North Carolina In- 
dustrial Commission, and arose out of a claim for compensation on 
account of the death of the said George Herbert Reeves, alias George 
Wilson, who was fatally injured while in the employ of the defendant, 
Parker-Graham-Sexton, Incorporated. 

Compensation for the death of said Reeves, alias Wilson, was claimed 
by one Frances Wilson, the alleged common-law wife of the deceased, 
and by J. R. Gardner and F. E. Alley, Jr., administrators of the estate 
of said deceased. 

The case was first heard before Honorable J. Dewey Dorsett, of the 
North Carolina Industrial Commission, at Waynesville, North Carolina, 
on 10 January, 1930, and thereafter, on 5 February, 1930, Commissioner 
Dorsett filed an opinion in said case in which he denied the claim of 
the said Frances Wilson, and made an award in favor of said adminis- 
trators for $4,497.32, less actual burial expenses not to exceed $200.00. 
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On 14 February, 1930, the defendants appealed from the award of 
Commissioner Dorsett to the full Commission. The case was heard 
before the full Commission on 24 February, 1930, and, thereafter, an 
opinion for the full Commission was filed by Chairman Matt H. Allen, 
in which the findings of fact and award of Commissioner Dorsett were 
adopted and affirmed. 

Thereafter, on 27 March, 19380, the defendants gave notice of appeal 
from the aforesaid award of the full Commission to the Superior Court 
of Haywood County, and the case was heard, on said appeal, before 
his Honor, Cameron F. MacRae, at the April Special Term, 1930, of 
the Superior Court of Haywood County. Judge MacRae rendered 
judgment affirming the award of the North Carolina Industrial Com- 
mission Insofar as the claim of Frances Wilson was concerned, and set 
aside that part of the award granting compensation to said adminis- 
trators. 

It 1s admitted that at the time of his death the deceased was in the 
employ of the defendant, Parker-Graham-Sexton, Incorporated; that 
the injury resulting in the death of the deceased arose out of and in 
the course of his employment; that the employer and the deceased 
employee, at said time, were subject to the provisions of the North 
Carolina Workmen’s Compensation Act; and that the average weekly 
wage of the deceased, at the time of his death, was $24.78. 

Frances Wilson did not appeal from the awards of the North Caro- 
lina Industrial Commission, nor from the judgment rendered by Judge 
MacRae, denying her claim to compensation, and, therefore, her right to 
recover 1s not involved in this appeal. 

To that part of the judgment rendered by Judge MacRae, setting aside 
the award of the Industrial Commission in their favor, said admin- 
istrators duly excepted, assigned error and appealed to the Supreme 
Court. 


J. &. Gardner and Alley & Alley for plaintiffs. 
Rollins & Smathers for defendants. 


Crarxson, J. This matter has been fully discussed in Reeves v. 
Parker, Vol. 1, p. 277, Advance Sheets, North Carolina Industrial Com- 
mission, opinion by Dorsett, Commissioner. It is there held: (1) 
Common-law marriage not recognized by either North Carolina or 
Tennessee: therefore common-law wife not a widow under the act. (2) 
Under section 40, where deceased leaves no dependents, personal repre- 
sentative entitled to same amount as those wholly dependent,” citing 
ease of Freeman v. Motor Company, Vol. 1, p. 288, holding: “Deceased 
employee leaving no dependents, personal representative entitled to pay- 
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ment of commuted value of 60 per cent of average weekly wages of 
deceased for 350 weeks less funeral expenses.” 

An appeal was taken to the full Commission from the findings of fact 
and award, and the opinion of Commissioner Dorsett was afhrmed and 
adopted. 

Allen, chairman of the Commission, says: “It was admitted that 
plaintiff was duly and regularly employed by the defendant Parker- 
Graham-Sexton, Inc., and that the accident and death arose out of and 
in the course of his employment, and that his average weekly wages was 
$24.78. Upon the foregoing, Dorsett, Commissioner, ordered award, 
providing for the payment to Gardner and Alley, administrators, the 
sum of $4,497.32, less burial expenses not to exceed $200.00, this being 
the commuted value of $14.87 for three hundred and fifty weeks. 

Upon the question as to the right of the personal representative 
to recover where there are no dependents, this Commission, in Freeman 
v. B. & N. Motor Co., et al, Docket No. 216, has held that the personal 
representative is entitled to recover the commuted value of sixty per 
centum of the average weekly wages of the deceased, less the burial 
expenses not to exceed $200.00.” 

We are now called upon to sustain or reverse the Industrial Commis- 
sion. We think the opinion of the Commission should be upheld. 

We have to construe two sections of the Workman’s Compensation 
Law, Pub. Laws of 1929, chap. 120, as follows: 

“Sec. 40. If the deceased employee leaves no dependents, the em- 
ployer shall pay to the personal representative of the deceased the 
commuted amount provided for in section 38 of this act, less the burial 
expenses which shall be deducted therefrom.” 

“Sec. 38. If death results proximately from the accident and within 
two years thereafter, or while total disability still continues, and within 
six years after the accident, the employer shall pay for or cause to be 
paid, subject, however, to the provisions of the other sections of this act 
in one of the methods hereinafter provided, to the dependents of the 
employee, wholly dependent upon his earnings for support at the time 
of accident, a weekly payment equal to 60 per centum of his average 
weekly wages, but not more than eighteen dollars, nor less than seven 
dollars, a week for a period of three hundred and fifty weeks from the 
date of the injury, and burial expenses not exceeding two hundred 
dollars,” ete. 

This is a new act and should be liberally construed to effectuate the 
legislative intent to give compensation to workmen. 

It was earnestly argued on the hearing by defendants that this act 
put the burden on industry and the General Assembly did not intend 
to provide compensation in those cases where a deceased employee leaves 
no dependents. 
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In the Freeman case, supra, at p. 326, opinion by Allen, chairman, 
says: “It is admitted by counsel for the defendant, and the Commission 
will take judicial notice of the fact, that the premium rates in North 
Carolina are based upon the payment to the personal representative in 
cases of death, where there are no dependents, of sixty per centum of 
the average weekly wages of the deceased at the time of his death. 
The rate-making authorities found the words of section 40 as plainly 
expressive of an intent, and accordingly fixed the rates.” 

The defendant, Travelers Insurance Company, having been paid the 
premium by defendant Parker-Graham-Sexton, Inc., employer, to pay 
compensation in death cases where there are no dependents, as in the 
present case, 1s hardly in a position to complain. 

Section 71 of the act, latter part, in reference to the agreement of the 
insurer, says: “Such agreement shall be construed to be a direct promise 
by the insurer to the person entitled to compensation enforceable in 
his name.” 

The burden is on industry to repair material used in the operation 
of its works, and under this act the burden is to take care of the human 
wrecked or killed, whether having dependents or not, and that is the fine 
purpose of the act agreed upon by employer and employee. The act 
provides that the burden is not only to provide compensation for those 
who have dependents, but also for those who have no dependents. The 
intent of the act was to give equal rights upon the death of the em- 
ployee who came within the language of the act, whether he has de- 
pendents or not. An employee’s life is of value to dependents, and it 
is unthinkable that it should not be so to the next of kin. 

We quote some of the pertinent sections of the act, showing that the 
General Assembly unquestionably made provisions that those who did 
not have dependents that the personal representatives had a cause of 
action : 

Section 4 of the act: “From and after the taking effect of this act 
every employer and employee, except as herein stated, shall be presumed 
to have accepted the provisions of this act respective:y to pay and 
accept compensation for personal injury or death by accident arising out 
of and in the course of the employment, and shall be bound thereby, 
unless he shall have given, prior to any accident resultirg in injury or 
death, notice to the contrary in the manner herein provided.” 

Section 11 of the act, in part: “The rights and remedies herein granted 
to an employee where he and his employer have accepted the provisions 
of this act, respectively, to pay and accept compensation on account of 
personal injury or death by accident, shall exclude all other rights and 
remedies of such employees, his personal representative, parents, depend- 
ents or next of kin, as against employer at common law, or otherwise, 
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on account of such injury, loss of service, or death: Provided, however, 
that when such employee, his personal representative or other person 
may have a right to recover damages for such injury, loss of service, 
or death from any person other than such employer, he may institute 
an action at law against such third person or persons before an award 
is made under this act, and prosecute the same to its final determination ; 
but either the acceptance of an award hereunder, or the procurement 
of a judgment in an action at law, shall be a bar to proceeding further 
with the alternate remedy. . . . The acceptance of an award under 
this act against an employer for compensation for the injury or death 
of an employee shall operate as an assignment to the employer of any 
right to recover damages which the injured employee or his personal 
representative or other person may have against any other party for 
such injury or death; and such employer shall be subrogated to any 
such right, and may enforce, in his own name or in the name of the 
injured employee or his personal representative the legal lability of 
such other party. If the injured employee, his personal representative 
or other person entitled so to do, has made a claim under this act 
against his employer, and has not proceeded against such other party, 
the employer may, in order to prevent the loss of his rights by the 
passage of time, institute such action prior to the making of an award 
hereunder,” etc. There are other provisions in this section not necessary 
to set forth. 

Under the sections above quoted, according to the contentions of de- 
fendants, an employee who had no dependents, his life is worthless, 
no matter how negligent his employer may be. The Compensation Act, 
section 40, gives the personal representatives an action, as set forth in 
section 4, supra, “for personal injury or death by accident arising out 
of and in the course of the employment.” 

The Compensation Act discarded the theory of fault as the basis of 
liability and the act confers an absolute right of compensation on all 
those who come within the above provisions. The compensation is “for 
personal injury or death by accident arising out of and in the course of 
the employment.” Conrad v. Foundry, 198 N. C., 723; Johnson v. 
Hosiery Co., ante, 38; Chambers v. Oil Co., ante, 28. 

The latter part of section 2(b), says: “Any reference to an employee 
who has been injured shall, when the employee is dead, include also his 
legal representative, dependents, and other persons to whom compensa- 
tion may be payable.” 

The latter part of section 29, “In case of death the total sum paid 
shall be six thousand dollars, less any amount that may have been paid 
as partial compensation during the period of disability, payable in one 
sum to the personal representative of deceased.” 
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The Court, in construing section 29, in Smith v. Light Co., 198 N. C., 
at p. 621, says: “Sections 38 and 40, in clear language and in compre- 
hensive detail, provide a legal method of determining compensation for 
fatal injuries. The last clause of section 29 is totally repugnant to the 
definite method of settlement prescribed in sections 88 and 40. More- 
over, it cannot be merged or blended either with the spirit of the act or 
the language employed by the Legislature to convey and establish the 
intent of the lawmaker. Indeed, it is a sort of legal meteor wandering 
through legal space without substantial relation to any of the bodies 
which surround it.” Smith v. Collins-Aikman Corp., 198 N. C., 621. 

All through the act “personal representative” is mentioned, indicating 
a fixed purpose by the General Assembly that compensation should be 
awarded, where there are no dependents, to the personal] representative. 
While there is no commuted amount provided for in section 38, there 
is an amount which can be commuted. We think the opinion in Smith 
v. Light Co., supra, settles this matter. The opinion of the Industrial 
Commission, under the facts and circumstances of this case, express 
the intent of the act, and we see no reason to disturb the award made. 
The judgment of the court below is 

Reversed. 





P. D. EBBS y. ST. LOUIS UNION TRUST COMPANY anp E. W. GROVE, 
JR., EXECUTORS AND TRUSTEES OF THE LasT WILL AND TESTAMENT OF THE 
ESTATE OF EDWIN W. GROVE, anno ARTHUR SABIN, 


(Filed 2 July, 1930.) 


1. Fraud A a—Knowledge and intent to deceive are necessary elements 
of fraud. 


Knowledge and intent to deceive are essential elements of actionable 
fraud, and where a real estate agent makes representations as to the char- 
acter of construction of a house he is offering for sale without knowledge 
of their falsity, the purchaser may not maintain an action for damages 
for fraud and deceit, his remedy being, upon a proper showing of mutual 
mistake, for a rescission of the contract of purchase. 


2. Cancellation of Instruments A c—Where neither party has knowledge 
of falsity of representations made by one, contract may be rescinded. 


Where a real estate agent makes misrepresentations as to the character 
of construction of a house he is offering for sale without knowledge of 
their falsity, of which the purchaser is also ignorant, under proper plead- 
ings for this relief the consummated transaction may be rescinded for the 
mutual mistake of the parties, and where it appears from the issues and 
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instructions that the verdict was rendered upon the theory that the 
remedy sought was to recover damages for fraud and deceit, which under 
the facts of the case were not recoverable, a new trial will be awarded on 
appeal. 


Civiz action, before Johnson, Special Judge. From Buncomss. 

On or about 26 March, 1927, the plaintiffs made an offer in writing 
to the Grove estate to purchase a certain house for the sum of $25,000. 
The real estate broker securing the contract was the defendant, Arthur 
Sabin. It was understood at the time that a special proceeding to 
perfect the title would be necessary. The defendant Sabin approached 
the plaintiff about 20 March, 1927, stating that he had a couple of 
stone houses belonging to the Grove estate which he desired to sell to 
the plaintiff. The plaintiff accompanied ‘the defendant Sabin and ex- 
amined a stone house on Kimberly Avenue. Thereafter the plaintiff 
made two or three trips to examine the house, both inside and out. The 
house was apparently built of stone taken in its natural state and laid 
in a unique way, which made the appearance of the house very attrac- 
tive to the plaintiff. The agent, the defendant Sabin, represented to the 
plaintiff “that it was a perfectly constructed house in every way.” 
Furthermore that it was ‘a stone house.” There were certain minor 
repairs to be made which the agent agreed to have made in order to 
satisfy the plaintiff. Thereupon the plaintiff stated to the defendant 
Sabin: “Well, Mr. Sabin, if this house is what you recommend it to be, 
a perfect house, perfectly constructed, perfect house, and you will put 
these other things in that I have found here I will let you offer them 
$25,000 and arrange the terms, name the terms myself.” Thereupon the 
plaintiff signed the offer of purchase to be submitted to the Grove estate. 
The offer was accepted by the defendant representing the Grove estate. 
Thereafter, realizing that it would require sometime to perfect the 
special proceeding to pass title, the plaintiff moved into the house the 
first of May. On 12 September the wife of plaintiff died and the plain- 
tiff vacated the house on 14 September, leaving the furniture therein 
and listing the property for sale with certain real estate agents in 
Asheville for the sum of $32,500. The evidence tended to show that 
from May until December there was very little rain. About the fist of 
December heavy snow and rain began falling, and the plaintiff went 
to the house and found that the walls were wet and dripping and that 
there was a leak in the sunparlor. Thereafter, on 23 December, 1927, 
the plaintiff wrote a letter to the Grove estate stating that he would not 
take the house and that it would be useless to complete the proceeding 
to make title and demanded the return of an initial payment of $2,500. 
The Grove estate declined to return the money paid at the time of sign- 
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ing the agreement and offered to tender deed subject to the payment of 
the balance of cash payment and the execution and delivery of notes 
for the deferred payments. Shortly thereafter the plaintiff brought a 
suit against the defendants alleging that Sabin was the agent of defend- 
ants and that he had represented that the house was “a perfectly con- 
structed house in every respect, of permanent and fire-proof nature, 
and that upkeep of same would never amount to anything” when as 
a matter of fact the house was of defective construction in that the 
mortar or masonry had not been water proofed and that as a result 
thereof the exterior walls of the house absorbed water causing the floors 
to swell out of alignment and the basement to be flooded with water. 

Plaintiff further alleged that the defendant knew or by the exercise 
of reasonable and ordinary diligence should have known that the house 
at the time of sale was not a perfectly constructed house in every 
particular. 

Upon such allegations the plaintiff asked for a rescission of the con- 
tract and for the recovery of $2,500 paid upon the purchase price and 
for damages in the sum of $2,500. 

The defendants filed answer denying the allegations of the complaint 
and asking that the plaintiff be required to specifically perform the 
contract of purchase. In June, 1929, the plaintiff filed an amendment 
to the complaint setting out the fact that the house in controversy, “in- 
stead of being a stone and masonry house,” was in fact a “stone veneer 
house”; that is to say, a house of wooden frame enclosed by a veneering 
of stone laid on concrete,” ete. The evidence tended to show that the 
plaintiff had made this discovery a day or two before the trial. 

The following issues were submitted to the jury: 

1. “Was the plaintiff induced to execute the contract set out in the 
pleadings by the false representations as to the character and condition 
of the house referred to in the pleadings, made by the defendant, 
Arthur Sabin, as agent of his codefendant, as alleged in the complaint ?” 

2. “If so, were said representations made by said Sabin with knowl- 
edge of their falsity, as alleged in the complaint?” 

3. “Is the plaintiff entitled to have said contract rescinded as alleged 
in the complaint ?” 

4. “What sum, if any, is plaintiff entitled to receive upon a re- 
scission of said contract?” 

5. “Was the contract referred to in the pleadings fairly executed by 
plaintiff without the concealment or suppression of material facts on 
the part of the defendants, or their agent?” 

6. “Are the defendants, St. Louis Union Trust Company and other 
trustees, entitled to specific performance of the contract as alleged in the 
answer ?” 
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The jury answered the first issue “Yes,” the second issue “No,” the 
third issue “Yes,” and the fourth issue “Yes, $2,500 without interest,” 
and the fifth and sixth issues were not answered. 

The evidence tended to support the allegations of plaintiff. 

The evidence further tended to show that plaintiff had every oppor- 
tunity to thoroughly examine the house and did thoroughly examine it, 
and that nothing was done to prevent a full and thorough examination 
of the premises before signing the contract of purchase. 

The judgment upon the verdict decreed “that the contract set out 
in the pleadings and the paper-writing exhibited to the complaint herein 
be, and the same hereby is, in all respects, rescinded, canceled, vacated, 
and set aside, to the end that the status quo ante as between the parties 
hereto, respectively, be restored as far as may be; and that the afore- 
said contract, as and wherever, if at all, the same may appear of record 
upon the land or court records of Buncombe County be canceled and set 
aside.” It was further adjudged that the plaintiff recover of defendants 
the sum of $2,500 together with the costs of the action. 

From the judgment so rendered the defendant appealed. 


Carter & Carter for plaintrff. 
J. W. Haynes, Merrimon, Adams ¢& Adams and J. W. Pless for 
defendant. 


Brocpen, J. The evidence, issues and verdict present this situation: 
A real estate agent makes certain false representations as to the char- 
acter and condition of a house which he proposes to sell, but these 
representations are made without knowledge of their falsity, and hence 
as a necessary consequence without intent to deceive. It is therefore ap- 
parent that this action cannot be maintained by the plaintiff as a suit 
for damages for fraud and deceit. Scienter and intent to deceive are 
essential elements of actionable fraud. Corley Co. v. Griggs, 192 N. C,, 
171, 184 8. E., 406; Peyton v. Griffin, 195 N. C., 685, 143 8. E., 525. 

If it be conceded that the action cannot be maintained as a suit for 
damages for fraud and deceit, the question then arises: Can it be main- 
tained upon the theory of rescission? Ordinarily the right to rescind a 
contract is built upon fraud, mutual mistake or mistake of one party 
induced by the fraudulent or false representations of the other. 

Apparently the verdict would support a judgment for rescission upon 
the ground of mutual mistake, for the reason that the plaintiff did not 
intend to buy a stone veneer house, nor did the defendant Sabin intend 
to sell such a house. But the case was not tried upon that theory. Shipp 
v. Stage Lines, 192 N. C., 475, 185 8S. E., 339. 

The trial judge charged the jury as follows: “Now, gentlemen, if you 
should find from all the evidence, and by its greater weight, that the 
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defendants, through their agent, made a false representation with respect 
to this property, bearing in mind the evidence I have recited to you 
bearing upon this, and the law I have given you, if you should find 
that by the greater weight of the evidence, then it would be your duty 
to answer ‘the first issue yes. If you fail to so find it would be your 
duty to answer it “No.” Again the court charged the jury: “If you 
should answer the first issue, “Yes,” then the court charges you, as a 
matter of law, that you should answer the third issue “Yes.” 

The first instruction quoted above is to the effect that false repre- 
sentation without more would warrant the rescission of a contract, 
and the second instruction peremptorily directs the jury to answer the 
third issue as to rescission upon a finding of mere false representation. 

Manifestly, if rescission is sought upon the ground of fraud, then 
actionable fraud with all its essential elements must be found by the 
jury. As mistake is neither set up in the pleadings nor submitted to the 
jury, we are of the opinion and so hold that the defendants are entitled 
to a new trial. Of course, if mistake had been invoked as a ground 
for rescission, positive representations by the agent, even though made 
through inadvertence would not preclude recovery. This idea was ex- 
pressed in Long v. Guaranty Co., 178 N. C., 508, 101 8. E., 11. “The 
written agreement by which the settlement was evidenced could not well 
be reformed and afford full and adequate relief, but this inust be done by 
cancellation of the instrument and rescission of the contract of compro- 
mise and settlement, which was entered into by ignorance and mistake as 
to the true facts, induced by the positive representation of the defend- 
ant’s agent, albeit that it was made without fraud, end by the in- 
advertence and mistake of the agent. By its own conduct, for that of 
the agent is imputed to it, the defendant has induced the plaintiff to a 
course of action which will greatly prejudice him, if it :s not reversed, 
he being without any fault, but being misled as to mater:al facts by the 
agent’s assertion in respect to them.” 

New trial. 





ee ee 


O., 1k. SMITH, ADMINISTRATOR OF NONNIE SMITH, v. C. R. WHARTON. 
(Filed 2 July, 1930.) 
Physicians and Surgeons C b—Where evidence does not tend to show 


that alleged negligence proximately caused damage nonsuit is proper. 


Where in an action to recover damages for the death of plaintiff’s in- 
testate, alleged to have been caused by the negligence of the defendant 
physician in performing an operation on her, there must be sufficient 


N.C.] SPRING TERM, 1930. 247 





SMITH v. WHARTON. 





evidence of a causal relation between the alleged acts of negligence and 
the injury, and where the evidence viewed in the light most favorable to 
the plaintiff fails to show that the alleged acts of negligence of the de- 
fendant, in failing to exercise due care to make an adequate examination 
of the deceased before the operation, and his alleged negligence in leaving 
her before she recovered from the effects of the anesthetic without pro- 
viding a nurse, were a proximate cause of the death of the intestate, the 
defendant’s motion for judgment as of nonsuit is properly allowed. 


CLARKSON, J., concurring in result. 


AppraL by plaintiff from MacRae, Special Judge, at October Special 
Term, 1929, of Rockincuam. Afhrmed. 

This is an action to recover damages for the death of plaintiff’s in- 
testate, caused, as alleged in the complaint, by the negligence of the 
defendant, a physician and surgeon, who, at the request of the plaintiff, 
had performed an operation on said intestate about one hour before her 
death. 

Plaintiff’s intestate, Nonnie Smith, was his wife. She died on 30 May, 
1928, at plaintiff’s home in Rockingham County. At the date of her 
death she was eighteen years of age. For several months prior to her 
death, she was pregnant, with her first child. She had been under the 
professional care of the defendant, who was engaged in the practice of 
medicine in Rockingham County, since 16 February, 1928. She was 
expecting to be confined during the month of June. 

Examinations made by defendant from time to time, at his office, 
prior to 29 May, 1928, disclosed that she was in good physical condition, 
despite the fact that her feet and legs had begun to swell. On 29 May, 
1928, an examination made by defendant at his office showed that her 
kidneys were in bad condition. Defendant advised plaintiff that her 
kidneys were poisoned and that an immediate operation was advisable 
for the purpose of delivering the child. After some discussion between 
plaintiff and defendant as to whether the operation should be performed 
in a hospital or at plaintiff’s home, upon defendant’s advice that the 
operation was simple, and that he could perform it, with the assistance 
of another physician, at plaintiff’s home, it was decided that the opera- 
tion should be performed the next day at plaintiff’s home. 

At about 9 o’clock on the morning of 30 May, 1928, defendant went to 
the home of plaintiff. Upon being advised that his patient had taken 
salts the night before, as he had prescribed, that she had taken nothing 
except a cup of coffee and a glass of milk for breakfast, and that she 
was feeling all right, defendant, accompanied by plaintiff, went to 
Reidsville to make arrangements to secure the assistance of another 
physician. 
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Defendant and the assistant physician went to plaintiff’s home, arriv- 
ing there at about twenty minutes to eleven o’clock. After the assistant 
physician had examined the patient in the presence of the defendant, to 
ascertain the condition of her heart, they began the operation at fifteen 
minutes to eleven. During the operation, chloroform was administered 
to the patient. When the operation was concluded at 12 o’clock, she was 
“asleep,” from the effects of the chloroform. The assistant physician 
remained at the home of the plaintiff for about five minutes after the 
operation was concluded, and then left. The defendant remained for 
thirty or thirty-five minutes. During this time, he was in the room with 
the patient, and frequently examined her pulse, and observed her condi- 
tion. Before leaving, defendant told the plaintiff that his wife was 
getting along all right, that he had other patients whom he must visit, 
and that he would meet plaintiff in his office at one o’clock, to give him 
medicine for his wife. Plaintiff left his home about ten minutes to one 
o’clock and went in his automobile to the office of defendant—a distance 
of about three miles. Defendant met the plaintiff at his office, and gave 
him medicine for his wife. While plaintiff was away from his home, his 
wife died, suddenly. Only her mother and members of the family were 
present when she died. None of them was a competent nurse. There was 
evidence tending to show that just before her death, she had a severe 
hemorrhage. She did not fully recover from the effects of the chloroform 
or of the shock incident to the operation, prior to her death. 

In his complaint, plaintiff alleged that defendant was negligent, first, 
in that he failed, by the exercise of due care, to properly prepare his 
patient, plaintifi’s intestate, for the operation, and second, in that after 
the operation, and before his patient had recovered from the effects of 
the anesthetic administered to her during the operation, and from the 
shock incident thereto, he left her without making prcvision for the 
presence of another physician or of a competent nurse; and that such 
negligence was the direct and proximate cause of the death of plaintiff’s 
intestate. On these allegations, plaintiff demanded judgment that he 
recover of defendant the sum of $50,000, as damages. 

At the close of the evidence for the plaintiff, on motion of defendant, 
the action was dismissed as of nonsuit. 

From the judgment dismissing the action, plaintiff appealed to the 
Supreme Court. 


Dillard S. Gardner and P. T. Stiers for plaintiff. 
King, Sapp & King and Glidewell, Dunn & Gwyn for defendant. 


Connor, J. Applying the well settled rule uniformly enforced in this 
jurisdiction with respect to the consideration of the evidence on a motion 
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for judgment as of nonsuit, made as provided by C. S., 567 (Goss v. 
Williams, 196 N. ©., 218, 145 S. E., 169, Nash v. Royster, 189 N. C., 
408, 127 S. E., 356, Owl Co. v. Hunt, 187 N. C., 157, 121 8S. E., 184, 
Christman v. Hilliard, 167 N. C., 4, 82 S. E., 949), to the evidence mm 
the instant case, we are of the opinion that there was no error in the 
judgment dismissing this action at the close of the evidence for the 
plaintiff. Considering the evidence in the hght most favorable to the 
plaintiff, and giving him the benefit of every reasonable intendment, and 
of every reasonable inference which can be drawn therefrom, as we are 
required to do by the rule, we concur in the opinion of the trial court 
that there was no evidence from which the jury could have found that 
plaintiff is entitled to recover of the defendant in this action. The judg- 
ment must therefore be affirmed. 

Conceding, but not deciding, that there was evidence tending to show 
that defendant was negligent as alleged in the complaint, in that he 
failed to exercise due care to make an adequate examination of his 
patient before the operation, or in that he left his patient, even tempo- 
rarily, after the operation and before she had recovered from the effects 
of the anesthetic and from the shock incident to the operation, without 
exercising due care to provide a competent nurse for her, we fail to 
find, after a most careful consideration of all the evidence, induced by 
sympathy for the plaintiff in the loss which has befallen him by the 
untimely death of his young wife, any evidence legally sufficient to show 
a causal relation between the acts of the defendant, either of commission 
or of omission, and the death of plaintiff’s intestate. The evidence tend- 
ing to show that his patient died within an hour after the operation, 
which he had performed on her, and before she had recovered from the 
effects of the anesthetic administered to her under his direction, or 
from the shock incident to the operation, does not show that her death 
was caused by any breach of duty which he owed her, as her physician. 
The burden was on the plaintiff to show by evidence, not only that de- 
fendant was negligent as alleged in his complaint, but also that his 
negligence was the direct and proximate cause of her death. Accepting 
the testimony of all the witnesses as true, and coneeding that the weight 
of the evidence is a matter for the jury and not for the court, this 
evidence was not of such character as reasonably to warrant the infer- 
ence of all the facts which plaintiff had alleged in his complaint as 
constituting his cause of action against the defendant. Under the law 
as declared by this Court, it is not sufficient that the evidence raises 
merely a surmise or conjecture that the facts may be as plaintiff has 
alleged in his complaint. Unless the evidence tends reasonably to show 
all the facts to be as plaintiff has alleged in his complaint, as essential 
to his right to recover in the action, it should not be submitted to the 
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jury. In that case, the action should be dismissed, on a motion made in 
accordance with the provisions of C. S., 567. In Byrd v. Express Co., 
139 N. C., 278, 51 S. E., 851, it is said: “The fact that the defendant 
has been guilty of negligence, followed by an injury, does not make him 
liable for that injury, which is sought to be referred tc the neghgence, 
unless the connection of cause and effect is established, and the negligent 
act of the defendant must not only be the cause, but the proximate 
cause of the injury. The burden was therefore upon the plaintiff to 
show that defendant’s alleged negligence proximately caused his in- 
testate’s death, and the proof should have been of such character as 
reasonably to warrant the inference required to be estaoslished, and not 
merely sufficient to raise a surmise or conjecture as to the existence 
of the essential fact.” See Pangle v. Appalachian Hall, 190 N. C., 833, 
131 8. E., 42. The principle is approved in S. v. Sigmon, 190 N. C.,, 
684, 130 8S. E., 854, where it is said that the foregoing is a correct state- 
ment of the law in this jurisdiction. 

We do not decide the question discussed in the briefs filed in this 
Court, as to whether in the absence of testimony of expert witnesses 
tending to show that defendant, a physician and surgeon, failed to 
exercise the care ordinarily required of men of his profession, with re- 
spect to patients, under circumstances similar to those in the instant case, 
plaintiff was not entitled to recover in this action, for that there was 
no evidence from which the jury could find that he was negligent. This 
question does not necessarily arise on this appeal, and coes not seem to 
have been presented heretofore to this Court. The decisions of other 
courts are not uniform. We do not deem it wise to discuss or to decide 
the question until it shall be necessary for us to do so. We have had 
occasion recently in Vash v. Royster, 189 N. C., 408, 127 S. E., 356, 
to review the decisions of this Court, and of other courts, in cases in- 
volving the duties which the law imposes upon physicians and surgeons 
with respect to their patients. It would seem that while there may be 
eases in which the plaintiff is not required to offer as evidence to sustain 
his allegation that defendant has been negligent because of his failure 
to perform one or more of these duties, the testimony of experts tending 
to show such breach, there may be other cases in which the failure to 
offer such evidence must result in a judgment dismissing the action. 
In the opinion of Vaft, Circuit Judge, in Ewing v. Goode, 78 Fed., 442, 
which is generally regarded as a leading case on this question, it is said: 

“In many cases, expert evidence, though all tending one way, is not 
conclusive upon the court and jury, but the latter, as men of affairs, 
may draw their own inferences from the facts, and accept or reject the 
statements of experts; but such cases are where the subject of discussion 
Is on the border line between the domain of general and expert know- 
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ledge, as, for instance, where the value of land 1s involved, or where the 
value of professional services is in dispute. There the mode of reaching 
conclusions from the facts when stated is not so different from the 
inferences of common knowledge that expert testimony can be anything 
more than a mere guide. But when a case concerns the highly specialized 
art of treating an eye for cataract, or for the mysterious and dread 
disease of glaucoma, with respect to which a layman can have no knowl- 
edge at all, the court and jury must be dependent on expert evidence. 
There can be no other guide, and, where want of skill or attention is not 
thus shown by expert evidence applied to the facts, there is no evidence 
of it proper to be submitted to the jury.” 

In the instant case, the judgment dismissing the action as upon non- 
suit, is affirmed for the reason that there was no evidence from which the 
jury could have found that the negligence of defendant as alleged in 
the complaint, was the direct and proximate cause of the death of plain- 
tiff’s intestate. It does not appear that if defendant, another physician 
or a competent nurse had been with her, she would not have died, nor 
does it appear that her death was the result of her condition prior 
to the operation which could have been discovered by any examination 
which it was the duty of the defendant to make. A physician and surgeon 
is not an insurer of the life of his patient; even where he has failed to 
exercise due care in the treatment of his patient, or in the performance 
of an operation, he cannot be held liable for the death of his patient, 
in the absence of evidence legally sufficient to show that his negligence 
was the cause of the death. 

Affirmed. 


Crarkson, J., concurring in result. 





J. THOMPSON WARE anp J. G. WARE v. T. B. KNIGHT. 
(Filed 2 July, 1930.) 


1. Ejectment A a—Plaintiff may show title by adverse possession in action 
in ejectment. 
In an action in ejectment the plaintiff may undertake to establish his 
title by sufficient adverse possession under known and visible lines and 
boundaries. 


2. Ejectment D b-——In this case held: issue of fact as to line called for 
in deed was raised and submitted to jury under correct instructions. 


Where both parties in an action in ejectment claim title by adverse 
possession, the plaintiff claiming presumptive possession to the outside 
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boundaries of his deed, with conflicting evidence as to the boundaries 
called for in the deed: Held, an issue of fact is raised for the determina- 
tion of the jury, and where a court survey, made and used without ob- 
jection of either party, is introduced in evidence, a reference to the map 
as the “court map” by the trial court in his charge to the jury will not 
be held for reversible error, it appearing that an intelligent jury must 
have understood the correct instructions in regard thereto. 


3. Adverse Possession A b—Constructive possession under deed having 
known boundaries extends to outer boundaries of the deed. 


Where one enters and occupies a tract of land under a deed having 
known and visible lines and boundaries, the law will ordinarily extend 
the force and effect of such possession to the outer boundaries of the 
deed, and where there is conflicting evidence as to the lines called for in 
the deed, the question of the amount of land occupied under presumptive 
possession under the deed is to be determined by the verdict of the jury 
as to the lines called for therein. 


ADAMS, J., dissenting. 


CrviL action, before Mackae, Special Judge, at October Special 
Term, 1929, of RockIncHAM. 

This was an action of ejectment. The plaintiffs introduced a deed 
from Carrow, United States Marshal, to Stephen A. Douglass, dated 
20 August, 1872, and recorded in May, 1874; also a deed from said 
Douglass to plaintiff J. Thompson Ware, dated 28 November, 1874, 
and recorded on 22 May, 1875. There was testimony in behalf of 
plaintiffs that they went in possession of the property in 1872 under a 
contract with said Carrow, and have lived upon said land since the 
purchase. The defendant claimed title under certain deeds made by 
Roberts and recorded in 1881, and deed from Vaughan, commissioner, 
recorded in 1890. 

The evidence further discloses that the defendant built a small house 
upon the land claimed by the plaintiffs. There was also testimony by 
the man who built the house that it was constructed about 1906. There 
was testimony to the effect that the house might have been built a few 
years earlier than that date. The contract price for the house was $15.00 
and one-third of the contract price was paid by five gallons of liquor at 
one dollar per gallon. The plaintiff built a shop on the land near the 
place where the tenant house was afterwards constructed. 

There was much evidence with respect to adverse possession by both 
parties. 

The issues were as follows: 

1. “Is the plaintiff the owner of and entitled to the possession of the 
land shown on the court map between the red line and the solid white 
lines on the east and south?” 

2. “What amount of damages, if any, is the plaintiff, J. Thompson 
Ware, entitled to recover for the wrongful detention of said land?” 
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3. “Is the plaintiff’s action barred by the statute of limitations?’ 

The jury answered the first issue “Yes,” and the second issue, 
“$150.00.” 

From judgment upon the verdict the defendant appealed. 


Sharp & Sharp for plaintiff. 
Brown & Trotter and Glidewell, Dunn & Gwyn for defendant. 


Brocven, J. The plaintiff undertook to prove title by showing pos- 
session under known and visible lines and boundaries for twenty-one 
years before the action was brought. Such method of proving title in 
ejectment suits has been approved and established. Mobley v. Griffin, 
104 N. C., 112, 10 S. E., 142; Moore v. Miller, 179 N. C., 396, 102 
S. E., 627. 

The defendant contended that the plaintiff had never been in actual 
possession of the small area of land in dispute; but, the plaintiff having 
gone into possession under a proper deed of conveyance older than that 
held by the defendant, relied upon the principle of constructive posses- 
sion. The pertinent principle of law was thus stated in flayes v. 
Iumber Co., 180 N. C., 252, 104 S. E., 527: “That when one entered 
and occupied a tract of land, asserting ownership under deeds having 
known and visible lines and boundaries, the law would ordinarily extend 
the force and effect of his possession to the outer boundaries of his claim 
as set forth in his deeds, and on the facts in evidence, if accepted by 
the jury, the determination of the rights of the parties would depend 
largely on whether the boundaries of plaintiff’s deeds by correct location 
covered the land in dispute. This ruling of the court is in aecord with 
our decisions on the subject, and under it the jury, accepting plaintiff’s 
version of the controversy, have rendered a verdict in her favor, and we 
find no valid reason for disturbing the results of the trial.” Ray v. 
Anders, 164 N. C., 311, 80S. E., 403. 

The plaintiff contended that the line in dispute called for a Spanish 
oak, and the defendant contended that the proper call was a pine. A 
court survey had been ordered and a map was made in pursuance of 
such order, which was used by both parties at the trial. The contentions 
of the parties as to the disputed call were submitted to the jury. 

Certain exceptions were taken to the charge of the court referring to 
what was designated as the court map. However, the record discloses 
that the map was used by both parties and the contentions were thor- 
oughly arrayed in detail, and a jury of intelligent men could not have 
failed to understand that the location of the disputed corner depended 
upon whether such corner was a Spanish oak as contended by the plain- 
tiff, or a pine as contended by the defendant. 
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There was ample evidence of adverse possession of the Jocus in quo by 
both parties. Hence, in the main, the cause was resolved :nto an issue of 
fact. This issue of fact was found in favor of the plaintiff, and we 
perceive in the record no error of law warranting another trial. 

No error. 


Apams, J., dissenting: This is an action for the recovery of land, 
superseding the former action of ejectment, but retaining certain of its 
features. 

“In ejectment the plaintiff must recover on the strength of his own 
title and not on that of the weakness of his adversary; it must be good 
against the world or good against the defendant by estoppel. It can 
make no difference whether the defendant has the title or not, the sole 
inquiry being whether the plaintiff, upon whom rests the burden, has it. 
If he fails to show that he has the title and right of possession, it does 
not concern him what right or title the defendant has, if any, or whether 
he has any at all.” Pope v. Pope, 176 N. C., 288. This statement of 
the law has received frequent approval of the Court. Duncan v. Duncan, 
25 N. C., 316; Clark v. Diggs, 28 N. C., 159; Mobley v. Greffin, 104 
N. C., 112; Rumbough v. Sackett, 141 N. C., 495; Singleton v. Roebuck, 
178 N. C., 201; Moore v. Miller, 179 N. C., 396. 

The various methods by which a plaintiff may establish his title are 
specifically set forth in Prevatt v. Harrelson, 182 N. C., 250, and 
Mobley v. Griffin, supra. 

As pointed out in the opinion of the Court, “the plaintiff undertook 
to prove title by showing possession under known and visible lines and 
boundaries for twenty-one years before the action was brought.” The 
action was brought on 9 November, 1914; title to the land, therefore, 
was not conclusively deemed to be out of the State, es provided in 
C. §., 426, because this section has no application to actions brought 
prior ‘to 1 May, 1917. 

The State will not sue any person for, or in respect of, any veal prop- 
erty, or the issue or profits thereof, by reason of the right or title of the 
State to the same . . . when the person in possession thereof, or 
those under whom he claims, has been in possession under colorable 
title for twenty-one years, this possession having been ascertained and 
identified under known and visible lines and boundaries. C. S., 425. 

Title not having been granted by the State the plaintiff could make 
out his case by showing open, notorious, continuous adverse and un- 
equivocal possession of the land in controversy, under color of title in 
himself and those under whom he claims, for twenty-one years before 
the action was brought (Moore v. Miller, supra), or by skowing adverse 
possession for thirty years without color. Mobley v. Griffin, supra. In 


N.C. SPRING TERM, 1930. 255 





WARE v. KNIGHT. 





either event it would be necessary for him to show the requisite posses- 
sion. His paper title without possession is unquestionably insufficient. 

With these facts in mind, turn to the following instructions which 
were given to the jury and excepted to by the appellant: “As to the 
first issue: ‘Is the plaintiff the owner of and entitled to the possession 
of the land shown on the court map between the red lines and the solid 
white line on the east and south” If you find from the evidence and by 
its greater weight that the eastern line of the land described in the com- 
plaint, as shown on the court survey, extends from the northeast corner 
of the map as shown by the survey to the point on the court map indi- 
cated as the southeast corner, and if you find that the southern line of 
the land in controversy runs as shown on the court map, then you will 
answer the first issue Yes. Is the plaintiff the owner of and entitled to 
the possession of the land shown on the court map between the red line 
and the solid white line on the eastern side? If you find by the greater 
weight of the evidence, if the plaintiff has satisfied you by the greater 
weight of the evidence that the white line as shown on the map is the 
true and correct line of the land according to the description contained 
in the complaint, you will answer that issue Yes, and if the plaintiff has 
failed to so satisfy you, nothing else appearing, you will answer that 
issue No.” 

These instructions are inaccurate and defective. In substance they 
direct the jury to find that the plaintiff is the owner of the controverted 
land if certain lines are located as the plaintiff contends. But the mere 
location of boundaries does not entitle the plaintiff to recover land. 
Here the plaintiff claims under three deeds, the last from his father. 
His title, as stated, is dependent upon sufficient possession with or 
without color; but the instructions utterly disregard and ignore the 
question of possession. Even where one claims to occupy land and to 
assert title under conveyances having visible lines and boundaries, rely- 
ing upon the theory that the law extends his occupation to the outer 
lines of his deeds, it is necessary to prove actual possession of some part 
of the land. But the principle by which possession is extended to the 
outer boundaries of a conveyance does not apply where there is a lappage 
and adverse occupation of the land contained in the lappage. Vintz v. 
Russ, 161 N. C., 538. 

The instructions not only deprived the defendant of his legal right to 
insist upon this defense, but they enabled the jury to award the land to 
the plaintiff without proof of title in compliance with any of the recog- 
nized requirements. I think there are other errors in the record, to 
which it is not necessary more particularly to advert. 

Because of these errors the appellant, in my opinion, is entitled to a 
hew trial, 
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In RE ESTATE OF ARTHUR PRUDEN. 
(Filed 2 July, 1930.) 


Insurance N a—Upon death of beneficiary of War Risk insurance proceeds 
are to be distributed according to canons of descent as of death of 
insured. 


Under the amendment to the War Risk Insurance Act, which is retro- 
active aS well as prospective in effect, upon the death of the beneficiary 
named in the policy the proceeds are to be distributed according to the 
canons of descent as of the death of the insured, and where the insured 
soldier dies leaving him surviving his mother, the beneficiary in the 
policy, and a brother and sister, upon the death of the mother the brother 
and sister are entitled to the monthly payments under the policy as 
statutory beneficiaries, and upon the death of the sister her children are 
entitled to the cash value of the payments due her as her heirs at law to 
the exclusion of the brother of the insured, who is entitled only to the 
monthly payments due him under the policy. 


Crvin action, before Sinclair, J., 23 October, 1929. From Gates. 

The agreed facts are substantially as follows: 

Arthur Pruden, a soldier in the American Army, contacted for and 
received from the Bureau of War Risk Insurance a certificate or policy 
in the sum of $5,000. The mother of said soldier, to wit, Mary Eliza- 
beth Brothers, was named as sole beneficiary therein. Arthur Pruden, 
the soldier, died intestate and unmarried on 26 January, 1920. At the 
time of his death he left surviving his mother, aforesaid, a sister, Ada 
Pruden Harrell, and a brother, Richard Pruden. The mother, as 
beneficiary named in the policy, received payments from the Treasury 
Department upon said policy until her death on 26 December, 1920. At 
the time of her death she left two children, to wit, Richard Pruden and 
Ada Pruden Harrell, who were the brother and sister ot the deceased 
soldier. Thereafter, the Bureau of War Risk Insurance awarded the 
insurance equally to Richard Pruden and Ada Pruden Harrell, paying 
to each of said persons the sum of $14.87 per month. Richard Pruden, 
brother of the deceased, is still living and receiving the award of 
$14.37 per month. Ada Harrell, sister of the deceased, received her 
award of $14.37 per month until her death on 19 March, 1926. At the 
time of her death Ada Harrell left a husband, George Harrell, and two 
children, to wit, Carmen Harrell, 9 years of age, and Mary Harrell, 
S years of age. On 1 January, 1927, F. L. Nixon was duly appointed 
administrator of the estate of Arthur Pruden, deceased, and the Bureau 
of War Risk Insurance has paid to said administrator the sum of $1,901, 
which represents the principal of the unpaid installments heretofore 
awarded Ada Harrell. 
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Upon these facts Richard Pruden, brother of the soldier, claims one- 
half of said sum as next of kin of the deceased soldier. The minor 
children of Ada Harrell claim said sum through their mother, Ada 
Harrell. The father of said minors, to wit, George Harrell, makes no 
claim so far as this record discloses. 

Upon the foregoing facts it was adjudged by the clerk of the court 
“that the administrator of Arthur Pruden do pay to the personal repre- 
sentatives of Ada Harrell or to her heirs at law, the lump sum payment 
of the residue of her $14.37 per month, to 26 January, 1940, had she 
lived to that time, now in his hands, after first deducting the cost and a 
reasonable attorney’s fee.” 

From the foregoing judgment Richard Pruden appealed to the judge 
of the Superior Court, who affirmed the judgment of the clerk, and 
thereupon the said Richard Pruden appealed to this Court. 


John Hill Paylor for plainteff. 
J. M. Glenn for defendant. 


Broepen, J. The paramount question of law is this: Did Ada Har- 
rell have a vested right in the proceeds of the insurance paid to the ad- 
ministrator of Arthur Pruden by the United States Veterans’ Bureau ? 

The overwhelming weight of authority, as we interpret the decisions, 
is to the effect that war risk insurance constitutes a part of the corpus 
of the estate of the insured. Petition of Robbins, 140 Atlantic, 366; 
Williams v. Eason, 114 Southern, 338; In re Dean’s Fstate, 225 N. Y. 
S., 543; In re Ogilvie’s Estate, 189 Atlantic, 826; AcDaniel v. Sloan, 
11 8S. W. (2d Series), 894; Palmer v. Mitchell, 158 N. E., 187, 55 
A. L. R., 596. The author of an extensive note in 55 A. L. R., 596, 
says: “The question has arisen in a number of cases as to whether 
those entitled to ‘the estate of the insured’ under the amendment 
should be determined as of the date of the death of the insured, or as 
of the date of the death of the beneficiary. With the exception of but 
one jurisdiction, as noted hereafter, the courts passing upon the ques- 
tion have uniformly held that the date of the death of the imsured is the 
time by which such questions should be determined, and not the date of 
the death of the beneficiary.” 

The identical question was considered by this Court in the case of 
Trust Co. v. Brinkley, 196 N. C., 40, 144 8. E., 530, in which case we 
adopted the prevailing rule. 

Who, then, under our statute, were the distributees of the soldier at 
the date of his death, to wit, on 26 January, 1920? Our statute of dis- 
tribution is C. §., 137. Subsection 5 of said statute is as follows: “If 
there is neither widow nor children, nor any legal representative of the 
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children, the estate shall be distributed equally to every of kin of the 
intestate, who are in equal degree, and those who legally represent 
them.” The pertinent part of subsection 6 is as follows: “If, in the 
lifetime of its father and mother, a child dies intestate, without leaving 
husband, wife or child, or the issue of a child, the estate shall be equally 
divided between the father and mother. If one of the parents is dead at 
the time of the death of the child, the surviving parent shall be entitled 
to the whole of the estate,” etc. Under our statute the mother of 
Richard Pruden, at the time of his death, was his sole distributee. In 
Wells v. Wells, 158 N. C., 330, 74 S. E., 114, this Court said: “The 
next of kin of the intestate is his mother. His brother and sisters are 
one degree further removed. It follows, therefore, that the mother is 
entitled to half of the personalty.” Therefore, under our statute, and 
under the facts appearing in the record, the mother of the soldier was 
his sole distributee and entitled to his personal property. The mother 
died intestate, leaving two children, to wit, Richard Pruden, brother of 
the deceased soldier, and Ada Harrell, sister of said deceased. Hence 
the children of the mother were entitled, under our statute, to receive 
her personal property. 

The Bureau of War Risk Insurance, upon the death of the mother, 
awarded the insurance in equal proportions, to wit, $14.37 per month, 
to the brother, Richard Pruden, and the sister, Ada Harrell, under and 
by virtue of the law then in effect, which provided in substance that 
upon the death of a beneficiary before receiving all the installments the 
insurance would be paid to the person or persons within the permitted 
class of beneficiaries as would under the laws of the State of the resi- 
dence of the insured be entitled to his personal property in case of in- 
testacy. Hence, Richard Pruden and Ada Harrell were statutory bene- 
ficiaries by virtue of the fact that they were within the permitted class 
and would have taken the personal property of the insured under the 
law of North Carolina if such insured had died intestate. Thereafter 
the statute was amended by Congress providing that upon the death of 
the beneficiary before receiving all of the 240 installments “there should 
be paid to the estate of the insured the present value of the monthly 
installments thereafter payable, said value to be computed as of the date 
of last payment made under any existing award: Provided, that all 
awards of yearly renewable term insurance which were in course of 
payment on 4 March, 1925, shall continue until the death of the person 
receiving such payments, or until he forfeits same under the provisions 
of this chapter. . . . This section shall be deemed to be in effect as 
of 6 October, 1917.” U.S. C. A., Title 38, section 514. 

It is contended by the brother, appellant herein, that, under the exist- 
ing law, he will still receive his award of $14.37 per month, and that in 
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addition thereto he is entitled to receive one-half of the proceeds of the 
award heretofore made to his sister, Ada Harrell. This position cannot 
be maintained. 

The mother of the deceased soldier was entitled to his personal prop- 
erty at his death, not as beneficiary in the policy, but as distributee 
under the law of North Carolina. Ada Harrell, upon the death of her 
mother, became entitled to one-half of her mother’s property not as a 
statutory beneficiary, but under the intestate laws of this State. It has 
been generally held by the courts that beneficiaries, after the death of 
the insured, have no vested interest therein, and all amendments to the 
statute regulating war risk insurance and declared to be retroactive, 
have been upheld. White v. U. 8., 270 U.S., 175, 70 L. Ed., 530. While 
the Federal statute provides that upon the death of any beneficiary the 
proceeds of the insurance shall revert to “the estate of the insured,” 
such reverter is intended to refer to the distribution of the estate accord- 
ing to the law of the State of residence of the deceased soldier, and 
hence such funds are paid to the estate of the insured from time to time 
merely for the purpose of distribution according to law. Trust Co. v. 
Brinkley, 196 N. C., 40, 144 S. E., 530; Condon v. Mallon, 30 Fed. 
(2d Series), 995; Willams v. Kason, supra; Bank v. McNeal, 145 8. E., 
549; In re Jacob’s Estate, 186 Atlantic, 536; In re Singer's Estate, 213 
N. W., 479; Battaglia v. Battaglia, 290 8. E., 296. 

We are therefore of the opinion, and so hold that the judgment of the 
trial court awarding the proceeds to the personal representative of Ada 
Harrell is correct and the same is 


Affirmed. 





CHARLES T. ZIMMERMAN v. BOARD OF EDUCATION OF 
BUNCOMBE COUNTY ET AL. 


(Filed 20 August, 1930.) 


Schools and School Districts E c—Operation of junior college in city 
of Asheville is within discretion of board of education. 


Where the board of commissioners of a city, constituting a special 
charter school district, under statutory authority have established and 
maintained, as a part of the public school system of the city, a junior 
college, the operating expenses of the college being paid from a special 
tax validly levied and collected in the city, and the general school fund 
of the district, derived from money apportioned from the general school 
fund of the county and from the special tax, is sufficient to pay the ex- 
penses of operating the elementary and high schools of the city for the 
constitutional term, and also for the operation of the junior college, and 
later the special charter school district is changed by statute to a local 
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tax school district, the statute providing that the standard of education 
in the city be maintained and that the special tax remain in force and 
that the control of the schools of the city be vested in the board of educa- 
tion of the county with the same powers and duties as were conferred 
upon the board of commissioners of the city: Held, the board of com- 
missioners of the city had the power, in the exercise of their discretion, 
to operate and maintain the junior college, and the board of education of 
the county, as its successor, has the power to operate the said junior 
college, certainly so long as no additional tax is required therefor, and 
the granting of an order restraining the board from operating the college 
in its discretion is error. 


AppeaL by defendants from Johnson, Special Judge, at April Term, 
1930, of BuncomnBr. Reversed. 

This is a controversy without action (C. S., 626), involving the oppos- 
ing contentions of the parties hereto, with respect to the power of the 
defendants to continue the operation of a junior college as a part of the 
public school system of the city of Asheville. 

The plaintiff, a resident and taxpayer of the city of Asheville, upon 
the facts agreed, contends that the defendants have no power to main- 
tain or to continue to operate the junior college heretofore established 
and operated as a part of the public school system of the city of Ashe- 
ville, and to pay the expense of such operation out of the public school 
fund of said city. Upon the facts agreed, plaintiff prays judgment that 
defendants be enjoined from continuing the operation of said junior 
college as a part of the public school system of said city, as defendants 
have declared it is their purpose to do. 

The defendants, the board of education of Buncombe County, and the 
school committee or school board of the city of Asheville, upon the facts 
agreed, contend that they have the power, in the exercise of the disere- 
tion vested in them by statute, to maintain and to continue to operate 
said junior college and to pay the expense of such operation out of the 
school fund available for the operation of the public school system of 
the city of Asheville. Upon the facts agreed, defendants pray judgment 
that plaintiff is not entitled to a judgment enjoining then from main- 
taining and continuing to operate said junior college. 

Upon consideration of the facts agreed, the court was of the opinion 
that the junior college heretofore established and operated in the city 
of Asheville, as a part of the public school system of said city, is not a 
part of the public school system of the State of North Carolina, within 
the meaning of the Constitution of this State, and of the general school 
law enacted by the General Assembly, and that, therefore, the defend- 
ants are without power to maintain and operate said junior college, and 
to pay the expense of such maintenance and operation out of the public 
school fund available for the support of the public school system of the 
city of Asheville. 
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In accordance with this opinion, it was ordered and adjudged that 
defendants be and they were enjoined perpetually from maintaining and 
operating said junior college, and from paying the expense of such 
maintenance and operation out of the public school fund of the city of 
Asheville, as a local tax school district. 

From the judgment rendered defendants appealed to the Supreme 
Court, assigning error on their exception to the judgment. 


Anderson & Howell for plaintcff. 
George Pennell and Chas. N. Malone for defendants. 


Connor, J. Prior to 30 April, 1929, the territory embraced within the 
corporate limits of the city of Asheville was a special charter school 
district, by virtue of the provisions of chapter 16, Private Laws of 
North Carolina, 1923, which is entitled “An act to amend, revise and 
consolidate the statutes that constitute the charter of the city of Ashe- 
ville.” The board of commissioners of said city was expressly charged 
by said statutory provisions with the duty of maintaining in the city 
of Asheville an “adequate and sufficient system of public schools,” and 
for that purpose was authorized and empowered to construct and main- 
tain in said eity proper school buildings which should be under its 
control and subject to its disposition. The said board of commissioners 
was also authorized and directed to apply the public school fund of the 
city of Asheville, exclusively, to the support of the public schools of 
said city. This public school fund was derived, in part, from money 
apportioned to said specia] charter school] district from the general school 
fund of Buncombe County, and, in part, from money raised by a special 
tax duly authorized and levied and collected in said district. 

Prior to 30 April, 1929, the board of commissioners of the city of 
Asheville, in the exercise of the power conferred by statute upon said 
board, with respect to the public schools of said city, established and 
maintained as a part of the public school system of said city a junior 
college, paying the expense of said junior college out of the puble school 
fund of said city. The said junior college has been given an official 
rating by the Department of Public Instruction of the State of North 
Carolina as a standard junior college, in accordance with the require- 
ments of the Southern Association of Colleges and Secondary Schools. 
Tuition in said college was free to all students who were residents of 
the city of Asheville. Applicants for admission to said college were 
required to show by certificate or by examination that they had com- 
pleted the course of instruction prescribed by law for a standard high 
school. There were no requirements as to age for admission to said 
junior college. 
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The cost of operating said junior college for a full term of nine months 
in each school year has been approximately $30,000. This sum has 
been paid out of funds derived from the special tax levied and collected 
in the city of Asheville. In addition to maintaining and operating said 
junior college, the said board of commissioners maintained and oper- 
ated in the city of Asheville as parts of the public school system of said 
city, both elementary and high schools, in accordance with the require- 
ments of the general school law of this State. These schools were main- 
tained and operated for a full term of nine months in each school year, 
and in all respects complied with the provisions of the general school 
law of the State, with respect to elementary and high school instruction. 

On and prior to 30 April, 1929, the board of commissioners of the city 
of Asheville, which was then a special charter school district, main- 
tained and operated in said district, a public school system consisting of 
(1) kindergarten schools (see Posey v. Board of Education, post, 306) ; 
(2) elementary schools, composed of seven grades; (3) high schools, 
composed of four grades; and (4) the junior college. The school fund 
of said special charter school district, derived from money apportioned 
to said district from the general school fund of Buncombe County, and 
from money derived from special taxes levied and collected in said 
district, was sufficient to pay the expense of maintaining the said public 
school system, for a term of nine months in each school year. This was 
the public school system which the board of commissioners of the city 
of Asheville, in the exercise of power conferred upon said board, estab- 
lished and maintained in said city, as, in its best judgment, adequate 
and sufficient for the city of Asheville. Prior to this controversy with- 
out action, no question seems to have been raised by any citizen of this 
State or by any resident or taxpayer of said city with respect to said 
school system, or with respect to its maintenance and operation by said 
board. 

As a result of an election held on 30 April, 1929, pursuant to the pro- 
visions of chapter 205, Private Laws of North Carolina, 1929, the Ashe- 
ville Special Charter School District became, for certain purposes, the 
Asheville Local Tax School District. This change in name was made, 
as appears from the statute, solely for the purpose of taking the control 
and management of the schools of the district from the board of com- 
missioners of the city of Asheville and vesting such control and manage- 
ment in the defendants. It was expressly provided by the statute au- 
thorizing the change, that after such change was made, “the public school 
system of the Asheville Local Tax District shall be under the super- 
vision and control of the superintendent and the board cf school com- 
mitteemen herein appointed, it being intended by this section to direct 
that the present standard of education in the public schools of the city 
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of Asheville shall be maintained.” It was also provided in said statute 
that the special taxes “heretofore voted in the city of Asheville for the 
maintenance and operation of the public schools of the city shall remain 
in full force and effect.” 

It appears from the statement of facts agreed upon which the question 
involved in this controversy without action was submitted to the Court, 
that the predecessors of the defendants, in the exercise of their best judg- 
ment, established as a part of an adequate and sufficient system of public 
schools for the city of Asheville, the junior college. That they had the 
power to establish and maintain said college, in the exercise of this dis- 
cretion, it seems to us cannot be questioned. The public school fund 
available for the support of the public school system of the city of Ashe- 
ville was sufficient not only to support the elementary and high schools, 
which composed a part of said system, but was sufficient also to support 
the kindergarten schools, which the said board was required by statute to 
establish and maintain. Posey v. Board of Education, supra. Said 
fund was also sufficient to support the junior college. No additional tax 
was required to provide funds for the support of said public school 
system, or any part of it. It is true the establishment and maintenance 
of the junior college was not mandatory, as was the case with the kinder- 
garten schools, by special statute, chapter 16, Private Laws of North 
Carolina, 1923, and as was the case with the elementary and high schools, 
under the general school law of the State. C. S., 5386. The board of 
commissioners of the city of Asheville had the power, however, in the 
exercise of their discretion to establish, maintain and operate the junior 
college, as a part of an adequate and sufficient system of public schools 
for the city of Asheville, which was at that time a special charter school 
district and not subject to the limitations in the general school law of 
the State, with respect to schools maintained and operated in accordance 
with its provisions. 

By virtue of the provision of chapter 205, Private Laws of North 
Carolina, 1929, the election provided for therein having resulted favor- 
ably to the extension of the corporate limits of the city of Asheville, the 
defendants, as the successors of the board of commissioners of the city 
of Asheville, have the same powers and are under the same legal duties 
as sald board with respect to the public schools of the city of Asheville. 
We are of opinion that the defendants have the power in the exercise of 
their discretion to continue to operate the junior college heretofore 
established and maintained by their predecessor, the board of commis- 
sioners of the city of Asheville, certainly so long as they can do so 
without the levy of an additional tax for that specific purpose. If de- 
fendants shall, at any time hereafter, find that they cannot operate the 
said junior college, without impairing the efficiency of the elementary 
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and high schools, and of the kindergarten schools, now forming in part 
the public school system of the city of Asheville, they have the power, in 
the exercise of their discretion, to close the said junior college, and cease 
its operations. We find no statute making the operation of said junior 
college mandatory. Its continued maintenance and operation is within 
the discretion of the defendants. The exercise of such discretion by de- 
fendants is not subject to judicial review. School Committee v. Board 
of Education, 186 N. C., 648, 120 8. E., 202. 

In accordance with this opinion, the judgment, enjoining the defend- 
ants from continuing the operation of the junior college, ‘s 

Reversed. 





D. 0. McLEMORE y. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 20 August, 1930.) 


1. Carriers B a-—Agreement to furnish shipping facilities for crop to 
be planted is too indefinite to be enforceable as contract. 


An agreement by a transportation company to furnish sufficient ship- 
ping facilities at a certain place for the shipment of a crop of water- 
melons to be raised by the shipper, the agreement being inade before the 
crop was planted and in contemplation of favorable weather conditions, is 
too indefinite and uncertain to be a valid and enforceable contract, and 
the alleged contract, tending to create a special advantage to a particular 
shipper, would also be invalid for that reason. 


=. Same—Failure of shipper to give the written request for service in 
accordance with the rule constituting part of tariff will bar recovery. 


Where the shipper of a crop of watermelons in interstate commerce 
brings action against the carrier for failure to provide sufficient and 
accessible cars and reasonably adequate loading facilities for transport- 
ing part of the crop to the market, resulting in the loss thereof: Held, 
the carrier having filed its tariff on goods to be transported with the 
Interstate Commerce Commission, the failure of the shipper to give the 
written request, required by the rule constituting a part of the tariff, as 
to the type and character of the service desired, will prevent his recovery 
in the action, and although reasonable accessibility of cars furnished is 
contemplated in the term “transportation.” as defined by te Federal 
Transportation Act, the machinery of the act is put into oneration by the 
giving of the written request for such service required by the rule. 


Civit action, before Sinclair, J., at October Term, 1929, of Crm- 
BERLAND, 

The plaintiff alleged and offered evidence tending to show that he was 
a farmer living near Wade, North Carolina, and during the season of 
1928 planted about twenty acres in watermelons; that said watermelons 
were handled by his agent, David McNeill; that on 19 April, 1928, said 
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— 


MeNeill, acting for and in behalf of plaintiff and as his agent, wrote a 
letter to G. B. McClellan, division superintendent of the defendant at 
Rocky Mount, North Carolina. The letter is as follows: “Under favor- 
able weather conditions for growing crops this season, I expect to handle 
from Wade anywhere from three to four hundred carloads of water- 
melons. And at present time we have only enough siding to load about 
twelve cars at a time. Jn the rush of the season, I cannot see where less 
than forty to sixty cars will be loaded here daily and ready for move- 
ment the second day. Last season I had carload after carload piled upon 
the ground for the sun to bake, which hurt the sale considerably, and 
had no room for cars to put them in. This year I am kindly asking you 
to investigate and make proper arrangements for the handling of these 
melons. The matter has already been taken up with your agent, Mr. 
Starling, and he advises that some action will be taken immediately. 
But the question I want to impress upon your mind is the necessity of 
plenty room for the placing of cars. Your cooperation in this matter 
will be highly appreciated, and in return for your kindness I will be 
glad at any time to send you, or any of your force, at your request or 
theirs, a nice, sweet, juicy watermelon grown on the rich loamy soil of 
the Old North State, and agreeable to the most delicate stomach. Thank- 
ing you in advance, I am, yours respect.” 

The superintendent replied on 25 April as follows: “Acknowledging 
your favor of 20 April having reference to the prospective movement of 
watermelons from Wade, N. C., this season. I will have this matter 
looked into and necessary arrangements will be made to take care of your 
needs.” Plaintiff further offered evidence tending to show that he had 
for shipment to J. Earl Roberts, a wholesale fruit and vegetable mer- 
chant doing business in the city of Philadelphia, Pa., eight or nine ear- 
loads of watermelons, and of this quantity he was able to ship only five 
cars, and that he was unable to ship three cars of said melons which 
resulted in a total loss thereof, amounting to $473. 

The original complaint alleged that “not enough space was provided 
on its sidetrack and pass track on which to place empty cars enough 
accessible for loading in which to load and ship said melons, nor were the 
facilities provided such as defendant had expressly promised plaintiff to 
provide.” The plaintiff amended the complaint, alleging “that there 
were at all times during said shipping season sufficient empty cars on the 
defendant’s pass track at Wade, N. C., in which to load all watermelons 
raised by the plaintiff and tendered by him to the defendant for trans- 
portation at its regular station in Wade, N. C., as aforestated, but said 
empty cars were placed on defendant’s pass track below the point to 
where the aforementioned borrow pit or ditch had been filled in, making 
them utterly inaccessible for loading.” 
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Plaintiff’s agent testified: “There was at no time any shortage of cars 
to be loaded. My only claim is that there was no place to put them on. 
. I never at any time requested Mr. Starling, the agent, in writ- 
ing, to place cars for me at any particular time. I never gave him writ- 
ten orders for any cars at any time.” 

The three cars of melons for which plaintiff institutes this action were 
piled in the field and were never transported to the defendant’s tracks at 
Wade, N. C., nor were they otherwise tendered for shipment. The plain- 
tiff testified : “The reason I did not take any over there Wednesday and 
Thursday is because I wanted to be sure there was something I could put 
themin. . . . The reason I failed to ship them I could not get cars 
to ship them in. . . . I did not at any time ask Mr. Starling, the 
agent at Wade, to place any cars for me, and I made no request of the 
agent either orally or in writing to place any cars for me.” 

At the conclusion of the evidence the plaintiff admitted in open court 
that he “did not tender any loaded cars to defendant which were re- 
fused.” 

The defendant offered evidence tending to show that the facilities at 
Wade, N. C., which is a small station on defendant’s line, were wholly 
adequate to meet the needs of all shippers, and that at all times a suff- 
cient number of cars were available and accessible to plaintiff and 
others. 

The following issues were submitted to the jury: 

1. “Did the defendant, Atlantic Coast Line Railroad Company, con- 
tract and agree with the plaintiff, D. O. McLemore, to furnish to him 
sufficient sidetrack and shipping facilities for loading his watermelons at 
Wade, N. C., during the shipping season of 1928?” 

2. “Did the defendant negligently fail to provide means and facili- 
ties at its station in Wade, N. C., reasonably necessary for receiving and 
transporting all watermelons offered it for shipment by plaintiff and 
others during the season of 1928, as alleged in the complaint?” 

3. “Did the plaintiff, during said season, offer to the defendant for 
shipment to J. Earle Roberts watermelons sufficient to load three cars, as 
alleged, and if so, did the defendant negligently fail to previde shipping 
facilities reasonably necessary for the loading and transportation of said 
watermelons, as alleged ?” 

4, “Did the plaintiff, D. O. McLemore, at any time during the water- 
melon shipping season of 1928, file with the agent of the Atlantic Coast 
Line Railroad Company at Wade, N. C., written request for the placing 
of freight cars to be used by him in shipping watermelons?” 

5. “What damages, if any, is the plaintiff, D. O. McLemore, entitled 
to recover of the defendant, Atlantic Coast Line Railroad Company, 
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proximately resulting from the alleged failure to receive and transport 
the carload shipments of watermelons tendered to the defendant for 
shipment, if any ?” 
The jury answered the first issue “yes,” the second issue “yes,” the 
third issue “yes,” the fourth issue “no,” and the fifth issue “$300.” 
From judgment upon the verdict the defendant appealed. 


S.C. McPhail and Nimocks & Nimocks for plaintcff. 
W. A. Townes and Rose & Lyon for defendant. 


Broepen, J. What duty does a common carrier owe under the Federal 
Transportation Act to a shipper with reference to cars and loading 
facilities? 

The watermelons which the plaintiff shipped were transported from 
Wade, North Carolina, to Philadelphia, Pa. Such shipment constituted 
interstate commerce. The melons which plaintiff proposed to ship were 
also intended to be transported to the same point. The Federal Trans- 
portation Act, paragraph 1, subsection 2, U. S. C. A., page 52, imposes 
upon every common carrier “engaged in the transportation . . . of 
property to provide and furnish such transportation upon reasonable 
request therefor.” The words “transportation” as used in the aet in- 
cludes not only cars and other vehicles, but ‘all instrumentalities and 
facilities of shipment or carriage . . . and all services in connec- 
tion with the receipt, delivery, elevation, and handling of property 
transported.” 

The record discloses that the defendant had filed with the Interstate 
Commerce Commission certain tariffs applicable to shipments in inter- 
state commerce moving on the lines of defendant in July and August, 
1928. Rule No. 35-D was offered in evidence and is as follows: “Orders 
for cars desired for loading must be filed, with reasonable advance 
notice, by shippers with the originating carrier’s agent and must be 
given in writing (or if given orally or by telephone must be confirmed 
in writing) and must specify the type of car (refrigerator, ventilator, 
box, ete.), and character of carrier’s service desired. (See Rules Nos. 
80-H and 87-B.)” Rule 27, section 1, was also offered in evidence and 
provides that ‘owners are required to load into or on ears freight for 
forwarding by rail carriers, and to unload from cars freight received 
by rail carriers, carried at carload ratings.” 

The rule requiring notice in writing is a part of the tariff and cannot 
be waived. James C. Davis v. Geo. D. Henderson, 266 U. S., 92, 69 
L. Ed., 182; Falmouth Codp. Marketing Assn. v. Penn R. R. Co., 212 
N. W., 84. 

The plaintiff bases his cause of action upon three theories: First, that 
the letter of 20 April, 1928, to Superintendent McClellan and the reply 
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thereto constituted a valid contract for increasing shipping facilities at 
Wade, N. C. Second, that sufficient cars were not available for moving 
the property of plaintiff. Third, conceding that a sufficient number of 
cars were furnished, the cars so furnished were inaccessib.e by reason of 
soft, miry and defective approaches thereto. 

The first theory is untenable. The letter of 20 April, 1928, contem- 
plated “favorable weather conditions for growing crops this season,” 
and was written before the crop was planted. The experience of man- 
kind through centuries of fair weather and foul has amply demonstrated 
that the hope of the planting is not always the fact of the harvesting. 
Hence the letter and reply thereto do not measure up to the dignity of a 
valid and enforceable contract. Moreover any contract, tending to create 
a special advantage for a particular shipper, when not within the pub- 
lished tariff, is invalid. Dawes v. Cornwell, 264 U. S., 563, 68 L. Ed., 
848; Chicago & Alton R. R. Co. v. Kirby, 225 U. S., 155, 56 L. Ed., 
1033. 

Neither can the plaintiff recover upon the second theory for the reason 
that no request in writing was duly filed as required by Rule 35-D. 
Davis v. Henderson, supra. 

Nor can the plaintiff recover upon the third theory. Undoubtedly it 
is the duty of the carrier to furnish reasonable transportation facilities, 
and this must include reasonable facilities for loading cars for shipment. 
The furnishing of cars at an inaccessible place or at a place where a 
shipper could not reasonably have access to them would not comply 
elther with reason or the requirements of the law. Certainly, reasonable 
accessibility to cars furnished, is contemplated within the term “trans- 
portation” as defined by the Federal Transportation Act. However, the 
machinery of the transportation act is put into operation by the “rea- 
sonable requests therefor.” Manifestly the carrier is entitled to know 
the specific demands of the shipper and the time when the need for 
equipment arises in order that a reasonable opportunity be afforded to 
promptly supply the need without crippling the service or creating 
special advantages or discriminations. Beyond the letter of 20 April, 
1928, there is no notice whatever to the defendant as to the needs of 
plaintiff or others, and no indication whatever to defendant as to the 
type and extent of service required at Wade, North Carolina; nor is 
there any notice in writing that the cars furnished were inaccessible by 
reason of defective approaches thereto. 

We therefore hold upon the record as presented that the motion for 
nonsuit should have been allowed. 

Reversed. 
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MRS. ADDIE JOLLEY v. JEFFERSON STANDARD LIFE 
INSURANCE COMPANY. 


(Filed 20 August, 1930.) 


1. Insurance E b—Where meaning of policy of insurance is ambiguous 
contract should be construed against insurer. 


Where the meaning of the language of a policy of insurance is ambig- 
uous all doubt should be construed against the insurer, but where the 
terms of the policy are free from uneertainty there is no necessity for 
construction, and it is the duty of the courts to enforce such contracts as 
they are written unless fraud, public policy, or maintainable equities 
should intervene. 

2. Same—Incontestable clause does not prevent insurer from showing 
that risk causing death was not covered by policy. 


Where the double indemnity clause of a policy of life insurance ex- 
pressly and clearly excludes from the operation of the clause death re- 
sulting from bodily injury inflicted by a third person, the incontestable 
clause of the policy does not operate to increase the risks covered therein, 
and the beneficiary of sueh policy cannot maintain that the incontestable 
clause withdraws from the insurer the right to contest the payment of 
the double indemnity, the effect of the incontestable clause being to pre- 
clude the insurer from questioning the validity of the contract at its 
inception, and to prevent it from maintaining that the policy thereafter 
hbeeame inyalid by reason of a condition broken. 


Crvin action, before Devin, J., at September Term, 1929, of Martin. 

On 15 April, 1919, the defendant issued to Joseph Henry Jolley a 
policy of life insurance. Thereafter on 26 May, 1929, plaintiff’s intes- 
tate, “while sitting in the hall of his home and through no fault of his 
own, and being sane and sober, and being engaged in no fight, affray or 
other unlawful enterprise, was intentionally shot from ambush by some 
person, alleged to have been one Frank Cox.” There has been no default 
in the payment of any premium and no waiver of any premium on 
account of disability and the insured had never engaged in military or 
naval service or any allied branch thereof. The said policy of insurance 
obligated to pay $2,500 to the insured’s estate upon due proof of death. 

The policy also contained the following double indemnity clause: 
“The company will pay the beneficiary in full settlement of all claims 
hereunder double the face amount of this policy, if during the premium- 
paying period, and before default in the payment of any premium, and 
before waiver of any premium on account of disability, and before any 
non-forfeiture provision 1s in effect, the death of the insured results from 
bodily injury within ninety days after the occurrence of such injury, 
provided death results directly and independently of all other causes, 
from bodily injuries effected solely through external, violent and acci- 
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dental means while the insured is sane and sober; except these provisions 
do not apply if the insured shall engage in military or naval service, or 
any allied branch thereof, in time of war, or in case death results from 
bodily injuries inflicted by another person or by the insured himself, or 
in case of self-destruction.” Under the head of “General Provisions” 
occurs the following incontestable clause: “After one year from date this 
policy shall be incontestable for any cause except for nonpayment of 
premiums and violation of the provisions relating to military or naval 
service or any allied branch thereof in time of war, when the Double 
Indemnity and Total and Permanent Disability provisions shall not 
apply.” 

The defendant paid the plaintiff, administratrix of the insured, the 
full face amount of said policy, to wit, $2,500, but declined to pay the 
sum of $2,500 claimed by plaintiff under the double incemnity clause. 

The trial judge, being of the opinion that the plaintiff was not en- 
titled to recover “any sum whatsoever on account of the double in- 
demnity provisions of the policy,” nonsuited the case, from which 
judgment plaintiff appealed. 


Jos. W. Bailey for plaintiff. 
Brooks, Parker, Smith & Wharton for defendant. 


BrogpEn, J. Does the incontestable clause in the policy preclude the 
insurance company from asserting that the risk producing the death 
was not covered by the terms thereof ? 

Stated baldly, the proposition of law is this: Does the incontestable 
clause modify, extend or enlarge the coverage clause? 

An examination of the provisions of the policy involved in this ltiga- 
tion discloses that the double indemnity clause by express terms does not 
cover accidental injuries resulting in death occasioned and brought 
about by (a) participation in military or naval service or any allied 
branch thereof in time of war; (b) bodily injury inflicted by another 
person upon the insured; (c) bodily injury inflicted by the insured him- 
self; (d) self-destruction at any time whether during the first policy 
year or afterwards. 

It is clear therefore that accidental death resulting from bodily injury 
inflicted by a third party is not a risk covered by the policy or assumed 
by the insurance company. The plaintiff, however, insists that the 
incontestable clause of the policy withdraws from the company any and 
all right to contest the payment of double indemnity unless it should 
appear that death resulted from participation in military or naval 
service or any allied branch thereof in time of war. Thus the effect of 
plaintiff’s contention 1s that, while injury inflicted by a third person 


N.C.] SPRING TERM, 1930. 271 





JOLLEY V, INSURANCE Co. 





resulting in death is withdrawn in the double indemnity clause, such 
risk is written back into the policy by virtue of the application of the 
incontestable clause. 

It is thoroughly established that if there should be doubt as to the 
true meaning of the language used in an insurance policy, such policy 
should be construed against the company, and all such doubts resolved 
against the insurer. Crowell v. Ins. Co., 169 N. C., 35, 85 8. E., 37; 
Allgood v. Insurance Co., 186 N. C., 415, 119 S. E., 561. Furthermore, 
“when a policy of insurance contains contradictory provisions, or has 
been so framed as to leave room for construction, rendering it doubtful 
whether the parties intended the exact truth of the applicant’s state- 
ments to be a condition precedent to any binding contract, the court 
should lean against that construction which imposes upon the assured 
the obligation of a warranty. The company cannot justly complain of 
such a rule. Its attorneys, officers or agents prepared the policy for the 
purpose, we shall assume, both of protecting the company against fraud, 
and of securing the just rights of the assured under a valid contract of 
insurance. It is its language which the Court is invited to interpret, 
and it is both reasonable and just that its own words should be construed 
most strongly against itself.” First National Bank of Kansas City v. 
Hartford Fire Ins. Co., 95 U.S., 673, 24 Law Ed., 563; Underwood v. 
Ins. Co.,, 177 N. C., 327, 98 S. E., 832; Poole v. Ins. Co., 188 N. C., 468, 
125 8. E., 8. Notwithstanding, when the terms of the policy are free 
from uncertainty or ambiguity, there 1s no necessity for construction, 
and it is the plain duty of the Court to enforce such contracts as they 
are written unless fraud, considerations of public policy or maintainable 
equities should intervene. Penn v. Ins. Co., 158 N.C. 29, 73 8S. E., 
99; Gant v. Ins. Co., 197 N. C., 122, 147 8. E., 740. 

The interpretation of incontestable clauses in insurance policies and 
the effect of such clauses upon other portions of the contract has pro- 
duced sharp and wide divergence of judicial opinion. 

The question was considered by this Court in Trust Co. v. Ins. Co., 
173 N. C., 558, 92 8S. E., 706. The Court citing authorities, declared: 
“The modern rule is that a life insurance policy containing a provision 
that it shall be incontestable after a specified time cannot be contested 
by the insurer on any ground not excepted in that provision.” But what 
does the expression “contesting the policy” mean, or what is essential to 
constitute a contest of the policy? The identical question was consid- 
ered in Scarborough v. Ins. Co., 171 N. C., 353, 88 S. E., 482. It is 
there written: “By the use of the term “incontestable” the parties must 
necessarily mean that the provisions of the policy will not be contested, 
and not that the insurance company agrees to waive the right to defend 
itself against a risk which it never contracted to assume.” Quoting 
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from Collins v. Metropolitan Life Ins. Co., 27 Pa. Super. Ct., 345, the 
Court continued: “By its terms it is not the claim presented by the 
insured, irrespective of the cause of death, which is made incontestable; 
it is merely the validity of the policy as an obligation binding upon the 
company.” The Scarborough case has been widely qucted by various 
courts in the country, notably Hearin v. Standard Infe Ins. Co., 8 Fed. 
2d, 202; Myers v. Inberty Infe Ins. Co., 257 Pac., 93838; Fore v. N.Y. 
Life Ins. Co., 22 8. W., 2d, 401; Metropolitan Life Insurance Co. v. 
Conway, 169 N. E., 642; Wright v. Philadelphia life Ins. Co., 25 Fed. 
2d., 514. The Scarborough case holds in effect that the incontestable 
clause has no application to a risk not assumed in the policy. This inter- 
pretation is amply supported by abundant authority. Thus in Wright 
vw. Philadelphia Life Ins. Co., 25 Fed., 2d, 514, the Court wrote: “The 
insurance company in this case is not denying in any way the validity 
of the contract, and therefore is not contesting the policy. Indeed, it 
stands upon the contract, affirms its validity, and says that, by the terms 
of the contract itself, the risk was not assumed.” A clear and precise 
exposition of the legal proposition is written by Cardozo, C. J., in Metro- 
politan Life Ins. Co. v. Conway, supra. The principle was thus ex- 
pressed: “The provision that a policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period of two 
years 1s not a mandate as to coverage, a definition of the hazards to be 
borne by the insurer. It means only this, that within the limits of the 
coverage the policy shall stand, unaffected by any deferse that it was 
invalid in its Inception, or thereafter became invalid by reason of a 
condition broken. . . . Where there has been no assumption of risk 
there can be no liability.” 

That is to say, the application of the incontestable clause precludes 
an insurance company from questioning the validity of the contract in 
its inception, or that it thereafter became invalid by reason of a broken 
condition. Hence an ordinary incontestable clause cannct be used as a 
means of rewriting into the contract risks and hazards which the policy 
itself positively excluded. Woodbury v. N. Y. Life Ins. Co., 221 N. Y. 
S., 357; Sanders v. Jefferson Standard Life Ins. Co., 10 Fed., 2d, 143; 
Scales v. Jefferson Standard, 295 8. W., 58. A line up of the courts upon 
the question will appear in the annotation contained in 55 A. L. R., 549. 

The plaintiff relies upon Simpson v. Ins. Co., 115 N. C., 893, 20S. E., 
517; Marech v. Mutual Reserve, 64 N. W., 68; Northwestern Mutual 
Life Ins. Co. v. Johnson, 254 U.S., 96, 65 Law Ed., 155. The Marech 
case was referred to and distinguished in Myers v. Laterty Ins. Co., 
supra. The Johnson case was referred to and distinguished in Aetro- 
politan Life Ins. Co. v. Conway, supra. The Simpson case contains 
implications which support the position taken by the plaintiff, but these 
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implications are squarely met in the Scarborough case, supra. More- 
over, the incontestable clause in the Simpson case was broad and com- 
prehensive and extended far beyond the boundary of the clause under 
consideration in the case at bar. The language was: “Said policy shall 
from this date be incontestable, and when the policy becomes a claim the 
amount of insurance shall be paid immediately upon approval of proof 
of death.” The plain meaning of this language is that when the policy 
becomes a claim, the total amount of insurance specified therein shall 
be paid, and an examination of the opinion discloses that the decision 
was based upon the words “claim” and “amount of insurance.” Hence 
we do not consider the Sempson case a controlling authority upon the 
precise question presented by this appeal. 
Affirmed. 








GEORGE H. WARD v. TOWN OF WAYNESVILLE. 
(Filed 20 August, 1930.) 


1. Eminent Domain C e—Measure of damages recoverable by owner for 
land taken in condemnation proceedings. 


The measure of damages to be awarded the owner of lands for the 
taking of a part thereof by a town for widening a street is the difference 
in the fair market value of his land, before and after taking, less the 
value of special benefits to him. 


2. Same—Questions asked witnesses in proceedings to assess compensa- 
tion held competent. 

Where in proceedings against a town for compensation for lands taken 
by it in widening its streets, witnesses for the town have testified as to 
the value of the plaintiff’s lands before and after the taking of a part 
thereof, but have not testified that plaintiff received any special benefits, 
it is proper for the plaintiff on cross-examination to ask them if they 
would give, after the taking, the amount of the plaintiff’s proportionate 
part of the improvement assessments, both as impeaching their testimony 
and as ascertaining if they had considered the improvements to the street 
in forming an opinion as to the value of the land after the taking, and 
held further, error, if any, in the admission of the evidence was not preju- 
dicial in view of the fact that the court expressly charged the jury that 
the street assessments could not be taken into consideration as an element 
of damages. 


3. Trial B f—Where evidence is admissible for restricted purpose object- 
ing party should request instruction that it be so considered by jury. 


Where evidence is properly admitted by the trial court for a restricted 
purpose, the objecting party should, at the time it is admitted. ask the 
court te instruct the jury that it be considered only for the purposes for 
which it is competent, and a general exception will not be sustained. 
Rules of Practice in the Supreme Court No. 21. 
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AppreaL by defendant from Harwood, Special Judge, at October 
Special Term, 1929, of Haywoop. No error. 

This is a proceeding for the recovery of damages sustained by plain- 
tiff, resulting from the taking and appropriation by defendant, a munici- 
pal corporation of this State, of a part of plaintiff’s land, situate within 
the corporate limits of defendant, for the purpose of widening, con- 
structing and improving certain streets of said corporation. 

Defendant denied liability, and in its answer to the petition filed by 
plaintiff, alleged that plaintiff had received special benefits in excess of 
any damages he may have sustained, by reason of the widening, con- 
struction and improvement of said streets. 

From an assessment of his damages, made by appraisers appointed 
by the board of aldermen of defendant corporation, in accordance with 
his petition, plaintiff appealed to the Superior Court of Haywood 
County. At October Special Term, 1929, of said court, when this appeal 
was called for trial, it was agreed by and between plaintiff and defendant 
that the proceeding and the appeal were regular in all respects and that 
the only issue to be submitted to the jury was as follows: 

“What damages, if any, is the plaintiff entitled to recover of the de- 
fendant, the town of Waynesville, on account of the taking and appro- 
priation of a part of plaintifi’s land ?”’ 

After the introduction of evidence by both plaintiff and defendant, 
and after the charge of the court, the jury answered the “ssue: “$2,650.” 

From judgment in accordance with the verdict that plaintiff recover 
of the defendant the sum of $2,650, and the costs of the proceeding, the 
defendant appealed to the Supreme Court. 


Alley & Alley and John Queen for plaintiff. 
J. HE. Johnson and Hannah & Hannah for defendant. 


Connor, J. The defendant, the town of Waynesville, is a municipal 
corporation, organized and existing under and by virtue of the laws of 
this State. Plaintiff was in 1926, and 1s now, the owner of a parcel of 
land situate within the corporate limits of the defendant, and bounded 
by East Main and Hazel streets. In 1926 the defendant, pursuant to 
resolutions of its board of aldermen, took and appropriated a part of 
plaintiff’s land for the purpose of widening, constructing and improving 
said streets. Plaintiff’s land contained about two and one-third acres, 
and was valuable chiefly for division into lots for residential purposes. 
The part of said land taken and appropriated by defendant contains 
about 44/100 of an acre, and consists of a strip of land extending on 
East Main Street about 347 feet, and on Hazel Street about 291 feet. 

Evidence offered by plaintiff tended to show that prior to said taking 
and appropriation, plaintiff’s land was worth about $5,000 and that 
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after said taking and appropriation it was worth not to exceed $1,500; 
that the value of said land for division into lots for residential purposes 
was greatly diminished as the result of the taking and appropriation of 
part of the same by defendant. Defendant, on its cross-examination of 
plaintiff’s witnesses, who had testified as to the value of said land, both 
before and after the taking of a part of the same by the defendant, 
elicited evidence tending to show that said streets had been paved and 
greatly improved by defendant. This evidence was in support of de- 
fendant’s contention that plaintiff had received benefits, both special 
and general, by reason of the widening, construction and improvement 
of said streets. 

Witnesses offered by defendant testified that plaintiff’s land before the 
taking and appropriation by defendant of part of same, was worth not 
to exceed $3,000, and that after said taking and appropriation, by reason 
of the improvement of said streets, it was worth at least $1,000 more 
than before said taking and appropriation. None of these witnesses 
testified, however, that plaintiff had received any special benefits by 
reason of the improvement of said streets. On cross-examination of 
these witnesses by the plaintiff, each was asked if he would give for said 
land, after the improvement of the streets, the amount assessed against 
it by the defendant, as plaintiff’s proportional part of the cost of the 
improvements. There was evidence tending to show that the amount of 
the assessment was $3,592. Each witness answered, “No.” In apt 
time, defendant objected to these questions, and excepted to the refusal 
of the court to sustain said objections. Defendant also moved that the 
answers to these questions be stricken from the record, and in apt time 
excepted to the refusal of the court to allow said motions. By assign- 
ments of error based upon these exceptions, defendant on its appeal to 
this Court, presents its contention that there was error both in the 
refusal of the court to sustain its objections to the questions addressed 
to the witnesses, and in its refusal to allow its motions that the answers 
of the witnesses to the question be stricken from the record. These 
assignments of error cannot be sustained. The questions were proper, 
both for the purpose of impeaching the witness, and for the purpose of 
ascertaining whether the witness had taken into consideration the im- 
provements to the street in forming his opinion as to the value of the 
land after the taking and appropriation of a part of the same by de- 
fendant. Defendant did not request the court, at the time the evidencé 
was admitted on cross-examination, or at any other time during the 
trial, to instruct the jury that the evidence was admitted for restricted 
purposes. Defendant contented itself with a general objection to the 
evidence. Its admission, therefore, cannot be assigned as error on de-: 
fendant’s appeal to this Court. If evidence is competent for restricted, 
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but not for general purposes, in the absence of a request by appellant, at 
the time of its admission, that the court instruct the jury as to the pur- 
pose for which it was competent, its admission is not a ground of excep- 
tion. Rule 21, Rules of the Supreme Court of North Carolina, 192 
N. C., 850; Roberson v. Stokes, 181 N. C., 59, 106 S. E., 151. However, 
upon the record in the instant case, even if it be conceded that there was 
error in the refusal of the court to sustain defendant’s objection to the 
questions, and in its refusal to allow defendant’s motion that the answers 
to the questions be stricken from the record, we do not think the error 
in either respect was so prejudicial to defendant, as to entitle defendant 
to a new trial. The court expressly charged the jury that the street 
assessments made against plaintiff’s land could not be taken into’con- 
sideration as an element of damages. 

In its charge, the court instructed the jury that “the measure of 
damages is the difference in the fair market value before and after 
taking, less the special benefits, if any. Any increase in value to the 
land enjoyed by others affected by the improvements is not a special 
benefit.” This instruction is in accord with authoritative decisions of 
this Court. Ayden v. Lancaster, 197 N. C., 556, 150 S. E., 40; Lanier v. 
Greenville, 174 N. C., 311, 93 S. E., 850; Campbell v. Commissioners, 
173 N. C., 500, 92 S. E., 323; Elks v. Commissioners, 179 N. C., 241, 
102 8. E., 414; Bost ». Cabarrus, 152 N. C., 531, 67 S. E., 1066; R. R. 
v. Platt Land, 133 N. C., 266, 45 S. E., 589. 

We find no error in the instructions to which defendant excepted and 
which it assigns as error. These instructions are founded upon the 
correct rule contained in the foregoing instruction, and are but varia- 
tions of this rule, presenting the contentions of the parties as to the 
facts shown by the evidence. As we find no error, the judgment must be 
affirmed. 

No error. 





RILEY ORR v. WAYNE BEACHBOARD., 
(Filed 20 August, 1930.) 


Insane Persons I a—Court is without authority to appoint guardian ad 
litem for person after he has been cured of insanity. 


Where a party to an action has become insane and placed in a State 
institution therefor, and is thereafter released therefrom as sane, C. S., 
6214, the court is without authority, after his regaining his sanity, to 
appoint a guardian ad litem for him, C. S., 451, and notice to the guardian 
so appointed as to the taking of depositions of witnesses Joes not comply 
with the required statutory notice, C: S., 1810, and upon objection, the 
depositions so taken should be excluded. 
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Crvin action, before Moore, J., at January Term, 1930, of Granam., 

The plaintiff instituted an action against the defendant alleging that 
the defendant had collected from him the sum of $400 to be paid to an 
auditor who was employed by the defendant to audit the plaintiff’s 
accounts as sheriff and tax collector of Graham County. The defendant 
filed answer denying that he was indebted to the plaintiff, and alleged 
that the money paid him by plaintiff was in settlement of professional 
services. After the defendant’s answer had been filed he was adjudged 
insane and committed to the State Hospital at Raleigh. The wife of 
defendant, Mary Beachboard, was duly appointed guardian of the de- 
fendant. An order was thereafter duly issued requiring Mary Beach-~- 
board, guardian, to appear and defend the action, but this order was 
returned with a notation to the effect that Mary Beachboard was not 
to be found in Buncombe County or North Carolina, and was said to be 
in New York City. At a subsequent term on 4 June, 1929, the plaintiff 
filed an affidavit in the cause to the effect that Mary Beachboard, 
guardian of the defendant, was in New York City and beyond the juris- 
diction of the Superior Court of Buncombe County, and that there was 
no way to serve notice on said guardian to appear in court. Whereupon, 
the affiant asked the court to appoint a guardian ad litem for the de- 
fendant. Thereupon Judge McElroy appointed T. M. Jenkins guardian 
ad litem for said defendant. At the trial the plaintiff offered in evidence 
the deposition of Fred A. Hull. Counsel representing the defendant 
objected to the deposition upon the ground that no notice had been given 
defendant of the time and place for taking said deposition. The eyi- 
dence tended to show that the only notice given of taking said deposition 
was that given to T. M. Jenkins, guardian ad litem, who was present at 
the taking of the deposition. It further appears that there “was read 
into the record” a certificate of Dr. Albert Anderson, superintendent of 
Dix Hill State Hospital, Raleigh, N. C., dated 11 May, 1929, as follows: 
“This is to certify that Wayne Beachboard, an insane person, was sent to 
this hospital from Buncombe County, and that, in my opinion, he having 
become of sane mind, has been discharged as cured, in accordance with 
the provisions of section 6214, Consolidated Statutes of 1919.” Hence 
at the time the guardian ad litem. was appointed for the defendant and 
at the time the deposition was taken the defendant had been discharged 
from the hospital for the insane in accordance with the provisions of 
C.8., 6214. 

There was judgment for the plaintiff and the defendant appealed. 


R. L. Phillips for plaintiff. 
Calvin R. Edney, S. J. Pegram and James E. Rector for dependant. 
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Brocpen, J. Can a guardian ad litem be appointed for a sane person, 
and is the act of such guardian ad litem in conducting htigation for 
such person binding ¢ 

The plaintiff instituted an action against the defendant alleging a 
misappropriation of money. The defendant filed an answer denying 
the allegations of the complaint. Thereafter the defendant was adjudged 
insane and confined in the State Hospital at Raleigh. His wife was 
duly appointed his general guardian. On 11 May, 1929, the defendant 
was discharged from the hospital in accordance with C. S., 6214, upon 
the ground that he was then of sane mind. Subsequently, in June, 1929, 
without notice to the defendant or his general guardian, and without 
having the general guardian removed as provided in C. 8., 2158, the 
court proceeded to appoint a guardian ad litem to defend the action for 
and in behalf of defendant. The guardian ad lttem so appointed under- 
took to accept service of notice of the taking of deposition and appeared 
at the taking of said deposition, said deposition being taken at the 
instance of plaintiff. C. S., 451, empowers the court to appoint a 
guardian ad litem for infants, idiots, lunatics, or persons non compos 
mentis. Therefore, at the time the guardian ad litem was appointed 
the defendant did not fall within the classification provided in the 
statute, and there was no authority or warrant of law for such appoint- 
ment. C,8., 1810, requires notice to take deposition to be “served upon 
the adverse party or his attorney” by the party at whose instance such 
deposition is taken. The case at bar discloses that no such notice was 
given and the deposition objected to in apt time should have been 
excluded from consideration by the jury. 

A motion to dismiss the appeal was lodged by the plaintiff, but it 
appears that certain stipulations of counsel attached to the record pre- 
clude the granting of such motion. 

New trial. 





STATE vy. FRED ERWIN BEAL, W. M. McGINNIS, LOUIS McLAUGHLIN, 
GEORGE CARTER, JOSEPH HARRISON, K. Y¥. HENDRICKS anp 
CLARENCE MILLER. 


(Filed 20 August, 1930.) 


1. Homicide B b—In this case held: evidence of defendant’s guilt of 
murder resulting from an unlawful conspiracy held sufficient. 


Where upon a trial for murder there is evidence tendinz to show that 
the defendants, leaders of a strike, had conspired and unlawfully agreed 
among themselves to resist officers of the law to the deat; and shoot to 
kill in case their plans were interrupted, and that they had made threats 
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against the officers and had gathered ammunition and guns at their union 
headquarters and had placed armed guards about the place, and that 
when officers arrested one of the guards and were taking him from the 
grounds of the union headquarters to the patrol wagon a number of shots 
were fired, wounding the union guard who had been arrested and each 
of the officers, one of them fatally, and that none of the strikers were 
wounded except the one arrested, and that empty shells were found in the 
union headquarters, with further evidence that the defendants had taken 
active part in forming the conspiracy and had participated in the actual 
shooting, with other evidence of defendants’ guilt: Held, the evidence was 
sufficient to be submitted to the jury, and defendants’ motion as of non- 
suit was properly refused. 


Criminal Law I j—Upon motion as of nonsuit the evidence is to be 


taken in the light most favorable to the State. 


Upon motion as of nonsuit in a criminal prosecution the evidence is to 
be considered in the light most favorable to the State, and if there be 
any evidence tending to prove the fact of guilt or which reasonably con- 
duces to its conclusion as a fairly logical and legitimate deduction, and 
not merely such as raises a suspicion or conjecture of guilt, it is for the 
jury to say whether they are convinced beyond a reasonable doubt of the 
fact of guilt. 


Criminal Law G g—Flight of one of conspirators immediately after 


murder held competent circumstance to be considered by jury. 


Where in a conspiracy of strikers to resist officers of the law to the 
death and shoot to kill if their plans were interfered with, resulting in 
the death of an officer, the fact that one of the strike leaders immediately 
departed from the community after the murder is a competent circum- 
stance to be considered by the jury with other evidence in the case. 


Criminal Law G a—Failure of defendant to testify in his own behalf 


raises no presumption against him. 


The failure of a defendant to testify in his own behalf does not raise 
any presumption against him, and is not a proper subject of comment by 
the solicitor in his argument to the jury, though his failure to testify 
necessarily leaves the jury to infer the facts without the benetit of any 
statement from him. 


Criminal Law G k—<Acts and declaration of a conspirator are admis- 


sible in evidence against co-conspirators. 

Where the State makes out a prima facie case of conspiracy to commit 
an unlawful act, the acts and declarations of each one of the alleged 
conspirators done or uttered in furtherance of the common design, are 
admissible in evidence against them all. 


Criminal Law C a-—Persons present and aiding and abetting in com- 


mission of crime are guilty as principals. 


Where a number of persons aid and abet each other in the commission 
of a crime, all being present, all are principals and equally guilty. 


Indictment C a~—Bill] of particulars is not subject to demurrer. 


A bill of particulars filed by order of court in a criminal action is not 
regarded as a part of the indictment, and with the court’s permission may 
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be amended at any time, and is not subject to demurrer, the office of such 
bill being to advise the court and the accused of specific occurrences for 
investigation. ©. 8., 4613. 


8. Indictment C b—Motion to quash for duplicity made after pleading is 
addressed to discretion of court. 


A motion to quash for duplicity and indefiniteness made after pleas of 
not guilty is addressed to the sound discretion of the trial judge and is not 
allowable as a matter of right. 


9. Criminal Law J b-——-Court may order mistrial of necessity where one 
of jurors becomes insane during course of trial. 


The trial judge has the power to order a mistrial in criminal cases as 
a matter of necessity where one of the jurors becomes insane during the 
course of the trial, but in capital cases he must find the facts for review, 
and where the court has ordered a mistrial upon a proper finding of fact, 
the court has the power, upon learning that one of the defendants had 
voluntarily absented himself from the court room at the time the mistrial 
was ordered, to strike out the order of recess and repeat the proceedings 
in the presence of all the defendants. 


10. Criminal Law F a—Plea of former jeopardy will not be sustained 
where mistrial was properly ordered. 
Where in a criminal prosecution a mistrial is properly ordered, de- 
fendants’ subsequent plea of former jeopardy cannot be sustained. 


11. Homicide G c—~-In this case held: dying declarations of deceased were 
competent. 


Declarations made by the deceased while sane, in articulo mortis or 
in extremis, in apprehension of approaching death, concerying the killing 
or matters going to make up a part of the res geste, are competent evi- 
dence upon the trial of the defendants for a conspiracy resulting in mur- 
der. and such declarations are not made incompetent as expressions of 
opinion from the fact that the defendants were not specifically mentioned, 
when it appears with certainty that they were the ones referred to; as in 
this case, “I do not know why they shot me in the back and killed me. 
I didn’t do anything.” 


12. Criminal Law G r—In this case held: questions asked defendant on 
cross-examination were competent. 


Where the evidence under an indictment for conspiracy by strikers to 
resist officers of the law to the death if their plans were interfered with, 
resulting in the killing of one of the officers, it is competent for the State 
in cross-examining one of the defendants, a representative of the union 
conducting the strike, as to his circulating locally a Communist paper 
containing several communications adversely criticizing the police officers, 
the defendant having previously testified without objection to a letter 
written by him and published in the said paper. 


13. Criminal Law L e—In this case held: questions asked witness on cross- 
examination did not prejudice defendants. 

Where a witness had not been challenged upon her voir dire to test 

her competency to testify as a witness, and has been sworn to speak the 

truth as required by C. &, 8189, 8190, 8191, questions asked her upon 
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cross-examination by the solicitor as to her religious beliefs for the pur- 
pose of impeaching her credibility, if error, will net be held prejudicial 
or harmful when the answers of the witness, taken in connection with 
her previous testimony, do not show that she intended to express a dis- 
qualifying disbelief, it appearing that no appreciable harm has come to 
the defendants, if harm at all, and the verdict and judgment will not be 
disturbed upon defendants’ exceptions to the questions. The change in 
the Constitution on the subject observed and discussed by Stacy, C. J.. 
but effect not determined. 


Same—Alleged error upon the trial must be prejudicial to defendant 
in order to entitle him to a new trial. 


In order for an award of a new trial on appeal for alleged erroneous 
admission of evidence upon the trial, the appellant must show error 
positive and tangible that has affected his rights substantially and not 
merely theoretically, e. g., that a different result would have likely 
ensued. 


Criminal Law L d—Exception to exclusion of testimony of witness 
in this case held not presented for review upon the record. 


An exception to the exclusion of testimony of a witness offered as a 
sustaining witness to a character witness is not properly presented for 
review on appeal when it is not made to appear of record that the witness 
would have qualified and given the evidence suggested. 


Criminal Law G j—Instruction as to scrutiny which should be given 
defendants’ testimony held not erroneous. 


Where the defendants in a eriminal prosecution testify in their own 
behalf, an instruction that their testimony should be scrutinized with 
care to ascertain to what extent, if any, it was warped or biased by their 
interest, and that should the jury then believe them their testimony 
should be given the same credit as if they were disinterested. is free 
from error. 


Error in trial for lesser degrees of crime is immaterial where sentence 
for greater degree is longer and sentences are to run concurrently. 


Where indictments charging conspiracy to commit a homicide resulting 
in murder and lesser degrees of the crime have been consolidated with- 
out objection of the defendants, upon the motion of defendants in arrest 
of judgment on the ground that they were not required to plead to the 
bill charging the various lesser degrees of the offense, it may be said 
that the plea of not guilty to the bill charging the greatest offense applied 
to any and all offenses subsequently added thereto, without objection, 
relating to the same transaction, but the conviction of the defendants of 
the greatest degree of the crime is not challenged by the motion in arrest, 
and the sentence for the greatest degree being longer than the combined 
sentences for the lesser degrees, and the sentences running concurrently. 
error committed with respect to the lesser degrees would not affect the 
verdict and judgment on conviction of the greatest degree. 


Criminal Law J b—Motion for new trial for improper argument of 
solicitor is addressed to discretion of court. 


A motion to set aside the verdict and for a new trial on the ground of 
alleged prejudicial appeals by the solicitor in his argument to the jury 
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is addressed to the sound discretion of the trial court which will not be 
reviewed on appeal unless the impropriety of counsel be gross and calcu- 
lated to prejudice the jury, and where the record discloses that the court 
promptly stopped the solicitor on objection of defendants, and at one 
time of its own motion directed the solicitor to stay within the record, 
and there is nothing in the record to show the character of the argument 
or that the judge failed to do his full duty, the refusal of the motion by 
the court will not be held for error. 


ApprEaL by defendants from Barnhill, J., at September Special Term, 
1929, of MeckLENBURG. 

Criminal prosecution tried upon indictments charging the defend- 
ants, pursuant to an unlawful conspiracy or confederation, with (1) 
the murder of O. F. Aderholt; (2) felonious secret assault upon T. A. 
Gilbert; (8) felonious secret assault upon A. J. Roach, and (4) felonious 
secret assault upon C. M. Ferguson. 


STATEMENT OF THE CASE, 


The case grows out of a strike begun 1 April, 1929, and conducted by 
the local branch of the National Textile Workers Union at the Man- 
ville-Jenkes Company’s Loray Mill in Gastonia, North Carolina. Head- 
quarters of the union were first established on West Franklin Avenue, 
and a few doors away the Workers International Relief, an organiza- 
tion designed to care for strikers and their families, had its head- 
quarters. These union and relief headquarters were demolished on the 
night of 18 April by persons unknown, or at least not disclosed by the 
record. Members of the union then proceeded to construct new head- 
quarters on North Loray Street on a lot leased for the purpose by the 
National Textile Workers Union. Here they erected a hall and a num- 
ber of tents for storing supplies and housing strikers and their families. 

Fearing a repetition of what had happened to their headquarters on 
Franklin Avenue, and not being willing to trust to the protection of the 
“one-sided Manville-Jenkes law,’ as was stated in a letter to Governor 
Gardner by a member of the strike committee, under date of 16 May 
(written with the approval of the defendant Beal), the strikers and 
members of the union supplied themselves with firearms, shotguns, 
pistols, etc., established a voluntary system of patrol, and, in this way, 
“determined to defend the new union headquarters at all costs.” Holes 
were cut in the front wall of the building through whica guns could be 
fired without disclosing the identity of the gunners to any one on the 
outside. 

Meetings were held in the front yard of the premises from time to 
time, in fact nearly every evening, at which the progress of the strike 
and the condition of the workers were discussed by different speakers, 
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and after the close of the meetings five or six guards, armed with shot- 
guns, usually remained to patrol the property. 

The evidence tends to show that, at one of the meetings, probably 
during the latter part of May, the defendant Beal, in an address to the 
workers, advised them that they were going to “pull a strike” at the 
Loray Mill; that he had sent a delegation to Washington to straighten 
the matter out with the government; that the bosses, thugs from the 
mill, and officers of the town were trying to tear up their union and 
break up their meetings, but “they were a fighting union-——not dreading 
the police at all—let them come when they wish”’—that he had in- 
structed the guards to be constantly on the alert and to protect every- 
thing against all comers, police, mill thugs or bosses; and that the only 
way to win the strike was to shut down the Loray Mill. 

On the night of 7 June, 1929, an encounter took place between police 
officers of the city of Gastonia and those in charge of the union premises, 
which resulted in the killing of O. F. Aderholt, chief of police, the 
wounding of officers Gilbert and Ferguson, and A. J. Roach who came 
with the police, and Joseph Harrison, one of the strikers. 

Of the seven defendants tried and convicted, three came to Gastonia 
in connection with the strike, Fred Erwin Beal (age 33) of Lawrence, 
Mass., as Southern organizer for the National Textile Workers Union, 
Clarence Miller, of New York, as organizer of the Youth’s Section of the 
union, with his wife (age 20), who organized the Children’s Section, 
and George Carter (age 23), of Mispah, N. J., who read about the 
strike and camie because he was interested in strikes. The remaining 
four, W. M. McGinnis, Louis McLaughlin, Joseph Harrison and K. Y. 
Hendricks (age 24), are residents of Gastonia. 

True bills were returned by the grand jury of. Gaston County against 
the defendants and nine others, and, at the instance of those indicted, 
the cases were removed to Mecklenburg County for trial. 


August Special Term, Mecklenburg Superior Court, Barnhill, J., 
Presiding. 


At the request of counsel for the defendants and under instruction 
from the court, a bill of particulars was filed by the solicitor, to which 
the defendants demurred. This was overruled, but on suggestion from 
the court, the solicitor filed an additional bill of particulars, detailing 
facts tending to show a conspiracy on the part of the defendants to 
resist the officers and to prevent their entry on the union grounds upon 
which the State expected to rely for a conviction on the charge of 
murder. The defendants again demurred on the ground of duplicity in 
the bill and indefiniteness in the charge; overruled; exception. 
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All sixteen of the original defendants were then put on trial (pre- 
sumably for the capital offense) under the indictment charging them 
with the murder of O. F. Aderholt. During the progress of this trial, 
and after a number of witnesses had been examined, one of the jurors 
suffered an acute attack of emotional insanity and became wholly 1n- 
capacitated for further jury service; whereupon on Monday, 9 Sep- 
tember, 1929, about the hour of 10 a.m., the court, as a matter of neces- 
sity, withdrew a juror and ordered a mistrial, remanded the defendants 
to the custody of the sheriff, continued the cause, and took a recess until 
2:30 p.m. The defendants thereupon moved for their discharge; over- 
ruled; exception. 

After entering the above order and before leaving the bench, but after 
the jury had been discharged, the court discovered that one of the de- 
fendants was not present in court when the order of mistrial was 
entered, whereupon the absent defendant was sent for and after learning 
that he was ill and had left the court room at his own request, in the 
custody of the sheriff, the court at 11 a.m. directed the clerk to strike 
out the entry, “recessed until 2:30,” and in the presence of all the 
defendants, the entire proceedings of the day were repeated, except the 
defendants declined to renew their motions. Objection to this pro- 
cedure; overruled; exception. 


September Special Term, Mecklenburg Superior Court, Barnhill, J., 
Presiding. 


The defendants were again placed on trial at a special term of court 
which convened 30 September, 1929. Immediately after the opening 
of court the defendants, and each of them, moved for their discharge 
upon the ground that they had once been put in jeopardy and ought not 
to be tried again on the same indictment; overruled; exception. 

Announcement having been made in open court that the State would 
not ask for a first degree verdict on the murder charge, but for a verdict 
of second degree only, or manslaughter, as the evidence might disclose, 
the solicitor moved that the four bills of indictment be consolidated 
and tried as different counts in a single indictment, which motion was 
allowed (without objection so far as appears from the record proper) ; 
whereupon a nol. pros. with leave was taken as to all the defendants, save 
the seven above mentioned who were ruled to trial over their renewed 
objections. 


Tue EvIpENce. 


On the evening of 7 June, 1929, a largely attended meeting was held 
on the union grounds. The gathering was addressed by Paul Shepherd, 
Vera Bush and the defendant Beal, each in turn speaking from a plat- 
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form in front of the building provided for the purpose. .\lthough the 
strike had been in progress for a month or more, seven or eight hun- 
dred employees were still working in the Loray Mill, and it was the 
intention of the strikers to form a picket line and march to the mill that 
evening. Plans for the march were discussed by the speakers, and some 
of their remarks were quite extreme. A disturbance occurred while 
Vera Bush or Fred Beal was speaking, occasioned by someone throwing 
eggs or missiles at the speaker, followed by an effort on the part of some 
of the strikers to eject the intruder from the premises, during which a 
shot was fired by some unidentified person and several blows were struck. 
This created quite a bit of excitement and looked at first as if a riot 
might ensue, though no great harm resulted from it. 

After the speaking, the picket line was formed and started towards 
the mill, but this was stopped and turned back by the police at the rail- 
road crossing near Franklin Avenue—peaceably and by simple requests 
according to the testimony of the police; forcibly and by brutal assaults 
according to the evidence of the picketers. As the picket line, which 
never reached the mill, was returning between 9:00 and 9:30 p.m., A[rs. 
Walter Grigg telephoned police headquarters and said: “If we ever need 
your protection, we need it now on North Loray Street.” In conse- 
quence of this call, four policemen, Chief Aderholt, Gilbert, Ferguson, 
Adam Hord, and with them A. J. Roach, got into a city car, a Ford 
sedan, and drove to the union headquarters. 

The attitude of the crowd towards the officers as they arrived, in- 
cluding those in charge of the union premises, was other than sympa- 
thetic, if not actually threatening. .A number of guards with shotguns 
were patrolling the grounds—some stationed within the building and 
others on the lot outside. .As the officers came up and started upon the 
premises, some girls from across the street were heard to ery out and 
say, “Do your duty, guards! Do your duty!” 

There 1s evidence tending to show that Aderholt and Gilbert, followed 
by Roach, were the first to enter upon the union lot. They approached 
one of the guards—either Harrison or Carter—who was asked by Ader- 
holt: “What is the trouble here?’ and received the reply: “It is none 
of your damn business.” The guard then drew his gun upon Gilbert, 
who grabbed the gun and succeeded in taking it from him; whereupon 
the chief remonstrated with the guard, saying: “You ought not to draw a 
gun on an officer for nothing,” and told Gilbert to put him under arrest 
for an assault in drawing his gun, which Gilbert did. 

The evidence of George Carter is to the effect that he was the guard 
in question and that, as the officers approached, he walked over to meet 
them and asked Gilbert, who was in the lead, if he had a warrant, to 
which Gilbert answered: “I don’t need any G— d— warrant.” The 
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witness further testified that Gilbert then flashed a pistol in his face 
and grabbed his gun, taking hold of the barrel with his left hand. The 
State contends that Joseph Harrison was the guard first approached. 

But passing for the moment this particular dispute, the evidence 
further tends to show that, leaving Gilbert and the guard (Harrison or 
Carter) where they had met near the front of the yard, Aderholt and 
Roach proceeded in the direction of the union hall, the former going to 
the back and the latter to the front of the building. Roach testified that 
he met a guard near the door, asked him what the trouble was, and 
recelved the reply, ‘““None of your damn business.” He told the guard 
to put up his gun, when some woman at the front hollered out, “You 
will find out whether they will shoot or not.” On reaching the front 
door and looking inside, Roach said he saw four men, one of whom he 
recognized as the defendant Beal, with shotguns leveled towards him. 
Just at this time Chief Aderholt came from around the building and 
instructed Roach not to go inside. Aderholt and Roach taen turned and 
rejoined Gilbert who was still in the front yard with the guard whom 
he had in custody. 

As the three officers started away with the guard whom Gilbert had 
under arrest, there. were shouts from outside as well as inside the build- 
ing of, “Turn him loose!” and “Shoot them! shoot, shoot!” followed 
immediately by a shot which came from the direction of the building, 
then two more shots were heard, then a volley of 15 or 29. 

When the smoke cleared away, it was discovered that Aderholt, Gil- 
bert and Roach had been shot down, the first mortally, and the last two 
seriously, wounded. Joseph Harrison (who, according to the State’s 
evidence, was in the custody of Gilbert at the time) was also wounded, 
as well as Ferguson, who remained near the automobile from the time 
the officers arrived on the scene. 

It was the theory of the defendants that the injured officers were 
victims of their own guns, and to this end quite a bit of evidence was 
offered tending to show ill will or displeasure on the part of some to- 
wards the strikers, coupled with alleged threats to destroy the union 
headquarters and to break up the meetings held there; also, that Gilbert 
and Roach had been drinking on the afternoon and evening of 7 June 
(but this was strenuously denied, if not satisfactorily rebutted); and 
further that at the time the picket line was dispersed, Gilbert is alleged 
to have said to a fellow officer: “Let’s go down there and kill the whole 
damn bunch of s— o— b—s. We had as well do it now as later.” 

On the other hand, the State alleged and offered evidence tending to 
show that the strikers had conspired to enter the Loray Mill on the 
evening 1n question and to remove therefrom, forcibly or otherwise, the 
employees engaged in their work; and had purposed to resist to the 
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death the officers of the law, should they interfere with their plans or 
come upon the union grounds. The view of the prosecution prevailed 
with the jury. That of the defense was rejected. 

What part, then, if any, did each of the defendants take in this un- 
fortunate tragedy, as disclosed by the State’s case? For present pur- 
poses, the inculpatory evidence only need be stated, as the defendants 
have challenged its sufficiency by separate demurrers or motions to 
nonsuit under C. §., 4643. The exculpatory evidence, offered by the de- 
fendants, was not accepted by the jury. Indeed, the cross-examination 
of the defendants’ witness, Paul Shepherd, gives strong corroborating 
support to much of the State’s case. 


Frep Erwin BEAL. 


The evidence tends to show that the defendant Beal had participated 
in a number of strikes, in the New England States, before coming to 
Charlotte in December, 1928, as Southern organizer and representative 
of the National Textile Workers Union—an organization which he 
helped to form of various unions during the previous September—that 
he went to Gastonia and organized a local branch of the union in 
March, 1929; and that on 1 April following, a strike was called at the 
Loray Mill. In addition to the advice which he is alleged to have given 
in a speech during the latter part of May, heretofore mentioned, his 
address at the union headquarters on the evening of 7 June (delivered 
apparently after the disturbance occasioned by the egg-throwing) brings 
him closer to the tragedy, as witness the following extracts, detailed by 
a number of witnesses: 

“We are going to have the biggest strike we have ever had. 

Go, fellow-workers, go . . . Go to the mill and drag them out.” 
(R., pp. 63 and 71.) “Form a picket line, go to the mill and go inside 
the mill, and if anybody bothers them shoot, and shoot to kill.” (R., 
p. 124.) “Mull thugs and policemen, dirty devils, get them down and 
beat hell out of them. Shoot and shoot to kill.’ (R., p. 95.) “The 
mill thugs and stool pigeons have come down here to raise trouble, and 
we are not golng to have it. I want the guards to arrest any one that 
they catch doing anything around here that they ought not to, and bring 
them to me, and what I will do won’t be good for them.” (R., p. 42.) 

O. L. Glymph testified : “Beal said the time had come to form a picket 
line and go to the mill and drag them out. That they would never win 
the strike unless they shut the mill down. Said, if they had to fight 
they could fight, and if it took bloodshed they could shed it; that they 
had done that before.” 

Otto Mason testified: “McGinnis fired the first shot. He was about 
six feet from the south corner of the union building, facing the street 
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in front. To the best of my knowledge Beal is the man who hollered, 
‘Shoot him!’” (R., p. 50.) 

J. Robert Holly testified: “I heard Beal, in several speeches, refer to 
the police. He called them ‘tin-star deputies.” He said they didn’t have 
any right to shoot and wouldn’t shoot, and begged them to go ahead and 
form a picket line. . . . They kept the guns and ammunition in 
the inner office of the union hall. I don’t know exactly how many guns 
they had there, but approximately seven or eight shotguns and I think, 
one pistol.” 

A. J. Roach testified that as he approached the front door of the 
union hall he recognized the defendant Beal as one of the men with a 
shotgun leveled at him. 

Beal himself testified that he was inside the inner office of the union 
building when the shooting occurred; that he took Joe Harrison to the 
hospital—went from there to his rooming house—caught a taxi in the 
center of town and drove to Charlotte—spent the night in Charlotte and 
left next morning for Spartanburg, S. C., going by way of Pineville and 
Rock Hill, rather than drive through @arioniw— was arrested in Spar- 
tanburg and brought back to North Carolina. 


W. M. McGinnis. 


It is in evidence that about three weeks prior to the shooting, the de- 
fendant McGinnis told Will Grady that he was one of the union guards, 
and is quoted as saying: “We have got plenty of guns and ammunition 
and men that knows how to use them, and the first damn officer that 
comes up there, that ain’t got no business there, chances are he will be 
carried out.” 

On the night of the tragedy McGinnis was seen standing at the corner 
of the building with a shotgun pointed in the direction of the officers, 
and when they attempted to arrest Harrison, he hollered, “Turn him 
loose, turn him loose,” jumped up off the ground two or three times and 
fired his gun in the direction of the officers. (R., p. 43.) This was the 
first shot fired. (R., p. 50.) It hit officer Gilbert. (R., p. 106.) 


Lovis MclLavuGutiin. 


The first two shots came from the front of the building where McGin- 
nis and McLaughlin were standing. The defendant McLaughlin told 
the sheriff of Cleveland County that he fired the second shot. Just fired 
in the bunch of officers. (R., p. 39.) 


GEORGE CARTER. 


After the shooting, the defendant Carter went into one of the tents, 
just back of the union hall, and got under a cot, taking his gun with 
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him, which he continued to try to use. As they pulled him out from 
under the cot, one of the officers remarked: “You shot the chief and you 
are fixing to shoot some of us,” to which he replied: “The only reason 
I did not shoot you, I could not get my gun in position, or I would 
have done it.” (R., p. 129.) He denied having shot the chief, but said: 
“T stopped him. I was the third man that shot. That is what I get 
$40 a week for.” 


JosEPH Harrison. 


The State’s evidence tends to show that the defendant Harrison was 
the guard who drew his gun on Gilbert as the officers came upon the 
union premises; and that he was present, armed with a shotgun, in 
furtherance of the unlawful conspiracy among the defendants. He 
heard the defendant Beal advise the strikers that they were a fighting 
union—not afraid of the police—had guards of their own who would 
take care of their property, ete. He was shot and found lying with the 
officers on the ground, close to Roach, after the encounter. 


K. Y. Hewnpricxs. 


It is in evidence that when the officers came up, the defendant Hen- 
dricks was rather conspicueus, got up on an ice box and crowed like a 
rooster. (R., pp. 70 and 72.) After the shooting, he ran into a neigh- 
boring house and wanted to hide. There he is reported as saying: “We 
killed Chief Aderholt and Tom Gilbert, and I think Roach and one of 
our men is dying.” He was described as being “scared to death—white 
as he could be.” Speaking’ of his gun, he is alleged to have said: “I shot 
the damn thing out and throwed it to Vance Tramble and run.” Hen- 
_dricks was one of the guards stationed to protect the union headquarters 
and was present at one of the incendiary or inflammatory speeches made 


by the defendant Beal. (R., p. 75.) 


CLARENCE MILLER. 


The defendant Miller was guard manager of the tent colony. (R., 
p. 91.) Deputy Sheriff W. P. Upton arrived at the union hall within a 
few minutes after the shooting, saw Miller and asked him what the 
trouble was. He said, “If you will come inside I will try to explain it 
to you.” Inside, the officer found five shotguns set at intervals of 6, 
8 or 10 feet along the south side of the building, together with a lot of 
shells and cartridges. The shells were loaded with No. 4 shot, the size 
that hit the officers. When Miller was arrested, the officer asked him 
who did the shooting. He replied: “You know we have had the union 
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headquarters torn down by thugs and we are going to protect this one.” 
He further said the officers came down there and he ordered them off 
the premises. 

After laying the proper predicate therefor, several witnesses were 
permitted, over objections duly entered, to give in evidence dying decla- 
rations of the deceased to the effect: “I don’t see why a shot me.” 

“T don’t know why any one wanted to shoot me.” . . . “TI 
don’ t know why they shot me in the back. I never did them any harm.” 

“T don’t know why they shot me in the back and killed me. I 
didn’t do anything. ” Motions to strike; overruled; exceptions. 

On cross-examination, and over eb cenone duly eniered. the defendant 
Beal was asked if he did not distribute to the strikers through the 
union headquarters, before and during the strike, a Communist news- 
paper, publhshed in New York, known as The Daily Worker, which 
contained several communications critical of the mill owners and police 
officers of the city of Gastonia, to which he replied: “They were not 
distributed under my supervision. I just asked for them. I requested 
them to be sent there and then let anybody take them who wanted them. 
This was some time during the strike.” (R., p. 234.) The witness had 
already testified, without objection, to a letter signed by him and pub- 
lished in said paper under date of 28 May, 1929. 

On cross-examination and over objections duly entered, Mrs. Edith 
Saunders Miller, wife of the defendant, Clarence Miller, was required 
to read from a publication, the substance of which she admitted teaching 
the strikers’ children, as follows: 

1. “Wherever workers go on strike on what, side do you find the Gov- 
ernment? The answer came in the Southern strikes with very great 
speed. Immediately the State troopers were ordered out on strike duty. 
Immediately the National Guard were ordered out to shoot down and to 
bayonet men, women and children on the picket line. It is clear where 
the government stands. The government stands with the bosses against 
the strikers. The government stands for slavery for the workers, misery 
and starvation for the workers’ children. The government stands for 
child labor. The government is the tool of the bosses against the 
workers.” 

2. “Strikers’ children! We call upon you to join the ‘Young Pio- 
neers,’ an organization of workers’ children all over the country. The 
Young Pioneers is that organization of the workers’ children which 
fights for better conditions of the workers’ children all the time; which 
fights against child labor; which fights against bosses’ government, 
which fights for a workers’ and farmers’ government just like they have 
in Soviet Russia.” 
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Again, for purposes of impeachment only, certain questions were pro- 
pounded to this witness and answered, over objections duly entered, as 
follows: 

“Q. Have you not taught in Gastonia that there is no God? 

(No answer. ) 

“Q. Mrs. Miller, I ask you this question: ‘Do you believe in the exist- 
ence of a Supreme Being who controls the destiny of men, who rewards 
their virtues or punishes their transgressions here or hereafter ?’ 

“A. No. I believe that man controls his own destiny. 

“Q. Therefore, taking an oath and appealing to this Supreme Being 
would have no effect on you! 

“A. I say any oath I take to tell the truth has a binding effect on me. 

“Q. When you take it on the Bible and appeal to God, would that 
have any effect on you? 

“A. Yes, it is an oath. Any oath will have an effect on me. 

“Q. You might take it on an almanac just as you would on a Bible 
and it would have the same effect on you, wouldn’t it? 

“A. Yes—I’d tell the truth.” 

Just prior to the foregoing part of the cross-examination, to which 
exceptions were duly taken and entered, the witness testified, without 
objection, as follows: 

“I testified in the habeas corpus hearing and took an oath to tell the 
truth. Put my hand on the Bible for the purpose of testifying in this 
case. I have taken the oath. Put my hands on the Bible, swore to tell 
the truth, the whole truth, and nothing but the truth, so help me, God.” 

The defendants proposed to show by Plummer Stewart, a practicing 
attorney of the city of Charlotte, “that he knew the defendants’ witness, 
S. W. McKnight, knew his reputation and it was good.” Objection; 
sustained; exception. 

The substance of the following excerpt from the court’s charge to the 
jury forms the basis of several exceptive assignments of error: 

“Oertain of the defendants, to wit, Beal, Carter and Hendricks, went 
on the stand and testified in their own behalf and so the court instructs 
you that when you come to consider the evidence of these three defend- 
ants, the law requires that you shall remember their relation to the case 
as defendants, the interest which they have in the result of your verdict, 
and to scrutinize their testimony with care to the end that you may 
determine to what extent, if any, their testimony has been biased by 
their interest, . . . and having so considered it, you will give to 
their testimony such weight as you consider it is entitled to and if you 
believe them you should give their testimony the same weight as you 
would give the testimony of any other credible witness.” 
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There was a motion in arrest of judgment upon the second, third and 
fourth counts, on the alleged ground that the defendants were not re- 
quired to plead to the bills containing these charges; overruled; ex- 
ception. 

The defendants lodged a motion that the court set aside the verdict in 
its discretion for alleged prejudicial appeals of the solicitor in his clos- 
ing argument to the jury; overruled; exception. 

Verdicts: Guilty of murder in the second degree as to each of the 
defendants on the first count; guilty as charged as to each of the defend- 
ants on the second and third counts; and guilty of an assault with a 
deadly weapon as to each of the defendants on the fourth count. 

Judgments: As to the defendants Beal, Carter, Harrison and Miller, 
and each of them, imprisonment in the State’s prison for a term of not 
less than 17 nor more than 20 years on the charge of murder or the 
first count; 10 years on the second count—the two sentences to run con- 
currently—and prayer for judgment continued on the third and fourth 
counts. As to the defendants, McGinnis and McLaughlin, and each of 
them, imprisonment in the State’s prison for a term of not less than 
12 nor more than 15 years on the charge of murder or the first count; 
not less than 5 nor more than 7 years on the second count—the two sen- 
tences to run concurrently—and prayer for judgment continued on third 
and fourth counts. As to the defendant Hendricks, imprisonment in 
the State’s prison for a term of not less than 5 nor more than 7 years 
on the charge of murder or the first count; 5 years on the second count— 
the two sentences to run concurrently—and prayer for judgment con- 
tinued on the third and fourth counts. 

The defendants appeal, assigning errors. 


Attorney-General Brummit, Assistant Attorney-General Nash and 
A. G. Mangum for the State. 

I. H. Ferguson, Thomas W. Hardwick and J. F. Flowers for de- 
fendants. 


Stacy, C. J., after stating the case: The one overshadowing circum- 
stance, appearing on the record, which gives decided color and tone to 
the State’s case, is that, when the shooting was over and the smoke of 
the guns had cleared away, it was discovered that three of the officers, 
and Roach who came with them, had been shot, one slightly hurt, two 
seriously injured, and the chief of police mortally wounded; while the 
defendants, with the exception of Joseph Harrison, were unharmed. 

The case in brief, from the State’s viewpoint, is simply this: Ader- 
holt, Gilbert and Roach were shot down, being hit in the back, at least 
Aderholt was, while going with the guard under arrest from the front 
yard of the union premises to the city car. Ferguson, who was standing 
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a short distance in front of them and near the automobile, was also shot. 
The fact that the defendant Harrison was shot down at the same time 
and found lying with the officers would seem to indicate that he, and 
not George Carter who sustained no injuries, was the guard with the 
officers in the line of fire; leastwise the evidence clearly permits the 
inference, if it does not compel the conclusion. 

Under these circumstances, the prosecution evidently contended with 
convincing logic that to accept the suggestion of the defendants that the 
injured officers were the victims of their own guns would be to reject all 
the natural evidence in the case and to substitute theory for fact. At 
any rate, the inculpatory circumstances, appearing on the record, are 
quite sufficient to carry the case to the jury as against each and all of 
the defendants. S. v. Allen, 197 N. C., 684, 150 8. E., 337. 

The practice is now so firmly established as to admit of no questioning 
that, on a motion to nonsuit, the evidence is to be considered in its most 
favorable light for the prosecution. S. v. Rountree, 181 N. C., 535, 106 
S. E., 669. And further, the general rule is, that, if there be any evi- 
dence tending to prove the fact in issue, or which reasonably conduces to 
its conclusion as a fairly logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture in regard to it, the case 
should be submitted to the jury; otherwise not, for short of this, the 
judge should direct a nonsuit or an acquittal in a criminal prosecution. 
S. v. Vinson, 638 N. C., 335. But if the evidence warrant a reasonable 
inference of the fact in issue, it is for the jury to say whether they are 
convinced beyond a reasonable doubt of such fact, the fact of guilt. 
S. v. McLeod, 198 N. C., 649; S. v. Blackwelder, 182 N. C., 899, 109 
S. E., 644. 

Indeed, as to the defendant Beal, his immediate departure from the 
community was a circumstance worthy of consideration by the jury, 
especially in view of the fact that he was regarded as the guiding genius 
of the strike, and, as the State contends, had counseled violence. S. v. 
Mull, 196 N. C., 351, 145 S. E., 677; S. v. Lawrence, 196 N. C., 562, 
146 S. E., 395; S. v. Stewart, 189 N. C., 340, at p. 347, 127 8. E., 260; 
S. v. Malonee, 154 N. C., 200, 69 S. E., 786. And while the absence of 
the defendant Harrison from the witness stand, as a matter of law, 
created no presumption against him, and was not a proper subject for 
comment by counsel in arguing the case before the jury, nevertheless his 
failure to testify, of necessity, left the jury to infer the facts without 
the benefit of any statement from him. JS. v. Tucker, 190 N. C., 708, 
130 8. E., 720; S. v. Bynum, 175 N. C., 777, 95 8. E., 101. 

That the defendants had conspired and unlawfully agreed among 
themselves to resist the officers to the death, and to shoot and shoot to 
kill, in case their plans were interrupted or their purposes frustrated, 
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as alleged and contended by the State, is a permissible inference from 
all the facts in the case. The evidence tends to show that instructions to 
this effect were given by Beal and executed by the defendants. JS. v. 
Wrenn, 198 N. C., 260, 151 S. E., 261. 

Thus the State made out a prima facie case of conspiracy against the 
defendants, rendering the acts and declarations of each, done or uttered 
in furtherance of the common design, admissible in evidence against 
all, and the demurrers to the evidence were properly overruled. S. v. 
Ritter, ante, 116, S. c., 197 N. C., 118, 147 8. E., 733. “Every one 
who enters into a common purpose or design is equally deemed in law 
a party to every act which had before been done by the others, and a 
party to every act which may afterwards be done by any of the others, 
in furtherance of such common design.” S. v. Jackson, 82 N. C., 565. 

Moreover, it is a settled principle of law, apparently applicable. to 
the facts of the instant case, that where a number of persons aid and 
abet each other in the commission of a crime, all being present, all are 
principals and equally guilty. S. v. Hart, 186 N. C., 582, 120 S. E., 
345; S. ». Jarrell, 141 N. C,, 722, 53 S. E., 197. 

With respect to the demurrer interposed by the defendants to the bill 
of particulars filed by the-solicitor, it is perhaps sufficient to say that, 
in this jurisdiction, a bill of particulars is not regarded as a part of the 
indictment. It may be amended at any time, with permission of the 
court, on such terms or under such conditions as are just, and is not 
subject to demurrer. S. v. Wadford, 194 N. C., 336, 139 8S. E., 608. 
The office of a bill of particulars is to advise the court, and more par- 
ticularly the accused, of the specific occurrences intended to be investi- 
gated on the trial, and to regulate the course of the evidence by limit- 
ing it to the matters and things stated therein. C. S., 4613; McDonald 
v. People, 126 Il., 150; 31 C. J., 752. 

The demurrer to the bill on the grounds of duplicity and indefinite- 
ness, was likewise properly overruled. S.v. Knotts, 168 N. C., 173, 83 
S. E., 972. C.S., 4623, provides against quashal for informality if the 
charge be plain, intelligible and explicit, and sufficient matter appear in 
the bill to enable the court to proceed to judgment. S. v. Haney, 19 
N. C., 390. Besides, duplicity is ground only for a motion to quash, 
made in apt time, and is cured by verdict. S. v. Burnett, 142 N. C., 
577, 55 8. E., 72. By apt time, in this connection, is meant before plea, 
for after plea of not guilty is entered, a motion to quash is allowable 
only in the discretion of the court. S. v. Burnett, supra. 

Nor were the defendants entitled to their discharge because of the 
order of mistrial, entered at the August Term as a matter of physical 
necessity, 2. ¢., the insanity of one of the jurors. S§. v. Tyson, 1388 N. C., 
627, 50 S. E., 456. It is now the approved practice that in cases of ne- 


N. 6.) SPRING TERM, 1930. 295 





STATE v, BEAL. 





cessity, which are of two kinds, “physical necessity and the necessity of 
doing justice,” a mistrial may be ordered in capital as well as other 
eases. S. v. Bell, 81 N. C., 591; S. v. Wiseman, 68 N. C., 208. 

Even under the decisions in S. v. Garrigues, 2 N. C., 241, In re Sper, 
12 N. C., 491, and 8. v. Ephraim, 19 N. C., 162, where the authority of 
the court to order a mistrial in capital cases, without the consent of the 
accused, was restricted to “urgent and overruling necessity,” and denied 
as a discretionary right, the present order could readily be upheld. But 
the strictness of these earlier decisions has been greatly relaxed in a 
number of the more recent cases. S. v. Cain, 175 N. C., 825, 95 S. E., 
930; S. v. Upton, 170 N. C., 769, 87 S. E., 328; S. v. Dry, 152 N. C., 
813, 67 S. E., 1000; S. v. Prince, 63 N. C., 529; 8 R. C. L., 1538. 

The law on the subject is stated in S. v. Tyson, supra, as follows: 
“Tt is well settled, and admits of no controversy, that in all cases, capital 
included, the court may discharge a jury and order a mistrial when it is 
necessary to attain the ends of justice. It is a matter resting in the 
sound discretion of the trial judge; but in capital cases he is required to 
find the facts fully and place them upon record, so that upon a plea of 
former jeopardy as in this case, the action of the court may be reviewed.” 

And in S. v. Caan, supra, the following was quoted from 8 R. C. L,, 
153, with approval: “Under the strict practice which anciently pre- 
vailed, in England at least, the discharge of the jury in a criminal case 
for any cause after the proceeding had advanced to such a stage that 
jeopardy had attached, but before a verdict of acquittal or conviction, 
was held to sustain a plea of former jeopardy, and therefore to operate 
practically as a discharge of the prisoner. In deference, however, to 
the necessities of justice, this strict rule has been greatly relaxed and the 
general modern rule is that the court may discharge a jury without 
working an acquittal of the defendant in any case where the ends of 
justice, under the circumstances, would otherwise be defeated.” 

The fact that one of the defendants, of his own volition, had tem- 
porarily absented himself from the court room when the order of mis- 
trial was first entered, did not deprive the court of the power, on learn- 
ing of the situation, to strike out the order of recess and repeat the 
proceedings in the presence of all the defendants, if such were necessary, 
which may be doubted, the dictum in S. v. Alman, 64 N. C., 364, to the 
contrary notwithstanding. To hold otherwise on the facts of the 
present record would be to “strain at a gnat, and swallow a camel.” — 
Matt. 23:24. “The judge is not a mere moderator, and it would detract 
very much from the efficiency and economy of the administration of 
justice if he were hampered with arbitrary rules as to matters which 
have always been committed to his sound discretion.” S. v. Southerland, 
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The order of mistrial in the instant case was fully justified, indeed 
rendered necessary, by the facts found by the court, fully set forth in 
the record, and the motion of the defendants for their discharge upon 
this ground was properly denied. S. v. Dry, supra. 

It follows, therefore, as a necessary corollary, that, if the order of 
mistrial were properly entered, and we think it was, the defendants’ 
subsequent plea of former jeopardy cannot be sustained. S. v. T'yson, 
supra; S. v. Scruggs, 115 N. C., 805, 20 S. E., 720; 8S. v. Carland, 90 
N.C., 668; S. v. Washington, 90 N. C., 664. In capital cases as well as 
others, where, for sufficient cause found and set forth in the record, the 
judge discharges the jury before verdict, it is proper to hold the pris- 
oner for another trial. S. v. Jefferson, 66 N. C., 309. 

In passing, 1t may be added that if the defendants were not on trial 
for murder in the first degree at the August Term, which does not 
affirmatively appear from the record (our only source of judicial knowl- 
edge, Southerland v. Crump, ante, 111), the discharge of the jury 
was a matter resting in the sound discretion of the court. S. v. Guthrie, 
145 N. C., 492, 59 S. E., 652. And it is further suggested, that, assum- 
ing the proceeding at the August Term was for the capital offense, the 
defendants have not again been put on trial for their lives. But we 
have considered these exceptions as debated on brief. 

The defendants stressfully contend that the dying declarations of the 
deceased, O. F. Aderholt, as detailed by a number of witnesses, should 
have been excluded, because, it is said, they contain expressions of 
opinion, rather than statements of fact, and do not purport to identify 
the defendants as the persons who did the shooting. The State, on the 
other hand, says that to sustain these exceptions would be to sacrifice 
the principle under which dying declarations are received in evidence 
to a mere form of words. 

It will be readily conceded that dying declarations which state only 
opinions or conclusions of the declarant are not admissible in evidence. 
S.v. Williams, 67 N. C., 12; S. v. Jefferson, 125 N. C., 712, 34 8S. E,, 
648; Underhills Crim. Ev. (8d), 244. 

Proper foundation or predicate was laid for the introduction of the 
dying declarations in question, and the ruling of the court in admitting 
them is fully sustained by what was said in 8. v. Frankiin, 192 N. C., 
723,185 S. E., 859; S. v, Hall, 183 N. C., 806, 112 S. E., 431; S. v. 
Williams, 168 N. C., 191, 83 S. E., 714; S. v. Bohanon, 142 N. C., 695, 
55 8. E., 797, and S. v. Mace, 118-N. C., 1244, 24 S. E., 798. 

The general rule is, that, in prosecutions for homicide, declarations 
of the deceased, made while sane, when in extremis or in articulo mortis, 
and under the solemn conviction of approaching dissolution, concerning 
the killing or facts and circumstances which go to make up the res 
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geste of the act, are admissible in evidence, provided the deceased, if 
living and offered as a witness in the case, would be competent to testify 
to the matters contained in the declarations. S. v. Shelton, 47 N. C., 
360; S. v. Williams, 67 N. C., 12; S. v. Mills, 91 N. C., 594; 8S. v. 
Behrman, 114 N. C., 797, 19 S. E., 220; 8. v. Jefferson, supra; 8. v. 
Laughter, 159 N. C., 488, 74 8. E., 913; Tatham v. Mfg. Co., 180 N.C, 
627,105 S. E., 423; Williams v. R. R., 182 N. C., 267, 108 8. E£., 915; 
Dellinger v. Building Co., 187 N, C., 845, 123 8. E., 78; Lockhart on 
Evidence, 148; 21 Cyc., 974; 1 R. C. L., 527. 

We have a number of decisions to the effect that dying declarations 
are admissible in cases of homicide when they relate to the act of 
killing, or to the circumstance so immediately attendant thereon as to 
constitute a part of the res geste, and appear to have been made by the 
victim in the present anticipation of death, which ensues. 8S. wv. 
Laughter, supra. It is not always necessary that the deceased should 
express a belief in his impending demise; it is sufficient if the cireum- 
stances and surroundings in which he jis placed indicate that he is fully 
under the influence of the solemnity of such a belief, and so near the 
point of death as to “lose the use of all deceit”—in Shakespeare’s phrase. 
S. v. Bagley, 158 N. C., 608, 73 8. E., 995. In 8S. vw Tilghman, 33 
N. C., 513, the Court said: “It is not necessary that the person should 
be in articulo mortis (the very act of dying); it is sufficient if he be 
under the apprehension of impending dissolution, when all motive for 
concealment or falsehood is presumed to be absent, and the party is in a 
position as solemn as if an oath had been administered.” 

It is the uniform holding, here and elsewhere, that dying declarations, 
otherwise admissible, are not rendered incompetent by reason of the fact 
that they contain statements tending to show provocation, or the want 
of it, on the part of the accused, when such utterances relate immedi- 
ately to the act of killing, for then they are regarded as “short-hand 
statements of fact.” Marshall v. Telephone Co., 181 N. C., 292, 1068S. E., 
818; 8S. v. Mace, supra; S. v. Crean, 48 Mont., 47, Ann. Cas., 19120, 
424, and note. Touching this point, the following from Chamberlayne 
on Evidence was quoted with approval in 8S. v. Williams, 168 N. C., 
191, 83S. E., 714: 

“A sufficient administrative necessity for accepting an inference or 
conclusion in a dying declaration is furnished where a large number of 
minute phenomena, often so intangible and interblending as to forbid 
effective individual statement, are given by the declarant in the form of 
a ‘collective fact,’ often the only way in which a speaker can well express 
himself. Thus, a declarant may properly state that a given shooting 
was an ‘accident’ or that he had been ‘butchered’ by the malpractice of a 
doctor, and so forth. Even where a considerable element of voluntary 
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or intentional reasoning is present, the declaration may simply amount 
to the statement of a fact in a vigorous and striking way, summarizing a, 
number of facts in a single vivid expression, e. g., ‘He shot me down like 
a dog.’ ” 

Nor was it error in the instant case for the trial court to overrule the 
defendants’ objections to the dying declarations of the deceased on the 
alleged ground that they did not purport to identify the defendants as 
the persons who did the killing. The statements of the deceased, in 
detailing the facts attending the infliction of his fatal wounds, were 
evidently intended to relate to those who were present with guns, shoot- 
ing, and the conclusion is permissible that his references were to the 
defendants or to those on trial. S. v. Arnold, 35 N. C., 184. But even 
if this were doubtful, such doubt on the facts of the present record 
would only affect the weight, and not the competency, of the declara- 
tions. S. v. Watkins, 159 N. C., 480, 75 8. E., 22. 

The cross-examination of the defendant Beal with respect to the dis- 
tribution among the strikers of a Communist newspaper, known as The 
Daily Worker, was competent as tending to show the purposes and 
objects which the members of the union had in mind, anc. the methods 
by which they proposed to accomplish those objects. It is a permissible 
inference that, as these publications containing criticisms of the police 
officers of the city of Gastonia, were distributed through the union 
headquarters, the members of the organization thereby intended to make 
such criticisms their criticisms, and any suggestions contained therein, 
their suggestions and advice. Spies v. People, 122 Iil., 1, 3 Am. St. 
Rep., 322, at p. 444; S.¢., 123 U.S., 131. 

Furthermore, it is an unquestioned truism that the cross-examination 
of a witness may be pursued by counsel as a matter of right so long as 
it relates to facts in issue or relevant facts which were the subject of his 
examination-in-chief. Milling Co. v. Highway Com., 190 N. C., 692, 
130 8. E., 724. When, however, it is sought to go beyond the scope of 
the examination-in-chief, for purposes of determining the interest or 
bias of the witness and to impeach his credibility, the method and dura- 
tion of the cross-examination for these purposes rest largely in the 
discretion of the trial court. S. v. Patterson, 24 N. C., 346; Wigmore 
on Evidence (2d ed.), sec. 944 ef seg.; 28 R. C. L, 445. In S. »v. 
Davidson, 67 N. C., 119, it was said that the tendency of modern 
decisions is to allow almost any question to be put to a witness, and to 
require him to answer it, unless it should subject him to a criminal 
prosecution. This was approved in S. v. Lawhorn, 88 N. C., 634, and 
S. v. Robertson, 166 N. C., 356, 81 S. E., 689. But in S. v. Winder, 
183 N. C., 776, 111 S. E., 530, it was suggested that the rule, thus 
broadly stated, was subject to some exceptions, and called attention to 
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the opinion in S. v. Holly, 155 N. C., 485, 71 8. E., 450, and what was 
said therein as to collateral testimony on the question of character. 

The strike, it should be remembered, was being conducted by the 
National Textile Workers Union, of which the defendant Beal was an 
officer and representative. The evidence tends to show that he was in 
reality the leader of the strikers and their chief counsellor. Hence, it 
was competent to cross-examine him as to the part he took in the dis- 
tribution of the publications in question. Syres v. People, supra. 

What has been said with respect to the cross-examination of the de- 
fendant Beal, concerning the distribution of copies of The Daily Worker, 
applies equally to the cross-examination of Mrs. Edith Saunders Muller, 
wife of Clarence Miller, relative to the substance of what she taught the 
strikers’ children. Mrs. Miller was organizer of the children’s section 
of the union and had been asked by the national office, in fact by the 
president of the union, to come to Gastonia and help organize the 
workers in the textile industry, which she was then engaged in doing. 
Note to Spies v. People, 3 Am. St. Rep., 473. 

It is charged that the defendants had conspired and unlawfully agreed 
among themselves to resist the officers of the law, representatives of the 
government, and it was, therefore, competent to ascertain what part, if 
any, they took in exciting resistance to the officers and discontent with 
the government. King v. Hunt, 3 Barn. & Ald., 566. The questions 
propounded in this respect were not improper. Commonwealth v. 
Sacco, 255 Mass., 369, at p. 439. 

We now come to the exceptions upon which the defendants place 
great reliance for a reversal of the judgments, to wit, those taken during 
the cross-examination of Mrs. Miller with respect to her religious views. 

The question sought to be presented by these exceptions is whether 
the witness, whose competency as such is not assailed, and who is not a 
party, can be interrogated, on cross-examination, as to her religious 
belief or unbelief, for the purpose of discovering her credibility. 

The right so to interrogate a witness has been affirmed in some juris- 
dictions and denied in others, depending upon the constitutional and 
statutory provisions in the respective states at the time. S. v. Wash- 
ington, 49 La. Ann. Cas., 1602; 42 L. R. A., 553, and note; Clinton v. 
State, 53 Fla., 98, 12 Ann. Cas., 151, and note; 40 Cyc., 2613. 

It was provided by section 19 of the Declaration of Rights, Constitu- 
tion of North Carolina of 1776, “That all men have a natural and 
unalienable right to worship Almighty God according to the dictates of 
their own conscience.” This was amended with the adoption of the 
Constitution of 1868, so as to read as follows: “Sec. 26. Religious 
liberty. All men have a natural and unalienable right to worship 
Almighty God according to the dictates of their own consciences, and 
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no human authority should, in any case whatever, control or interfere 
with the rights of conscience.” 

We are not now called upon to say, nor do we decide, what effect, if 
any, this change in the organic law had upon the then existing dis- 
qualification of witnesses, or upon the right of the Legislature there- 
after to render persons incompetent to testify as witnesses, on account 
of their opinions on matters of religious belief. Nor do we find any 
case, heretofore decided, dealing with the effect of this change. S. v. 
Put, 166 N. C., 268, 80 S. E., 1060; Lanter v. Bryan, 184 N. C., 235, 
1148. E., 6. 

The point stressed on the argument and debated on brief is not what 
questions may be put to a person on his voir dire to test his competency 
to be sworn as a witness, but whether a witness, whose competency is not 
challenged and who is not a party, may be interrogated, on cross-exami- 
nation, concerning his opinions on matters of religious belief, for the 
purpose of affecting his credibility. 

Under sections 3189, 3190 and 3191 of the Consolidated Statutes 
witnesses are required to be sworn or affirmed to speak the truth before 
they are allowed to testify, but we have no statute dealing with the 
exact question under review. See valuable article by Hon. J. Crawford 
Biggs in North Carolina Law Review, December, 1929, entitled, “Re- 
gious Belief as Qualification of a Witness.” And further, as bearing 
on the policy of the State, 1t may be observed that “all persons who shall 
deny the being of Almighty God” are disqualified for office under 
Article VI, sec. 8, of the Constitution. Ours is a religious people. This 
is historically true. American life everywhere, as expressed by its laws, 
its business, its customs, its society, gives abundant recognition and 
proof of the fact. Church of the Holy Trinity v. United States, 148 
U. S., 457. 

Competency and credibility are two different things. A person may 
be a competent witness and yet not a credible one. The law declares his 
competency, but it cannot make him credible. “The credibility of a 
witness is a matter peculiarly for the jury, and depends not only upon 
his desire to tell the truth, but also, and sometimes even to a greater 
extent, upon his insensible bias, his intelligence, his means of knowl- 
edge and powers of observation.” Cogdell v. R. R., 129 N. C., 398, 40 
S. E., 202. 

Cross-examination is one of the principal tests which the law has 
devised for the discovery of truth. By means of it, the situation of the 
witness with respect to the parties, and to the subject of litigation, his 
interest, his motives, his inclination and prejudices, his means of ob- 
taining a correct and certain knowledge of the facts to which he bears 
witness, the manner in which he has used those means, his powers of dis- 
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cernment, memory, etc., may all be fully investigated in the presence of 
the jury, to the end that an opportunity may be afforded for observing 
his demeanor and determining the weight and value which his testimony 
merits. Milling Co. v. Highway Commission, supra. Ordinarily, 
therefore, a witness may be asked any questions on cross-examination 
which tend to test his accuracy, to show his interest or bias, or to 
impeach his credibility. Gr. Ev. (16th ed.), sec. 446. 

This much is conceded, but it is contended that a personal scrutiny 
into one’s faith and conscience, or defect of religious sentiment and 
belief according to the prevailing opinion of the community at the time, 
has no proper bearing on the question as to whether he condemns false- 
hood or holds truth as a virtue, and is therefore contrary to the spirit of 
American institutions. Brink v. Stratton, 176 N. Y., 150, 63 L. R. A., 
182; Bush v. Commonwealth, 80 Ky., 244; Free v. Buckingham, 59 
N. H., 219; Perry v. Commonwealth, 3 Gratt. (Va.), 632. 

The following statement appears in 30 A. & E. Ene. of Law, 1096: 
“Laws providing that no person shall be incompetent to testify on 
account of religious belief, that no control of or interference with 
rights of conscience shall be permitted, or the like, have been held not 
only to make persons competent to testify without regard to religious 
belief or unbehef, but also to prevent any inquiry into that belief for the 
purpose of affecting credibility.” People v. Copsey, 71 Cal., 548; 
Starks uv. Schlensky, 128 Lil. App., 1; Dickinson v. Beal, 10 Kan. App., 
233; People v. Jenness, 5 Mich., 305; White v. Com., 96 Ky., 180; 
Louisville, etc., R. Co. v. Mayes, 26 Ky., 187. 

But is it an interference with the rights of conscience, or an effort to 
control such rights (prohibited by our Constitution), to imterrogate a 
witness about his opinions on matters of religious belief? It is not pro- 
posed to change his opinions or to disturb them in any way. It is only 
sought to discover what opinions he entertains—those of his own choos- 
ing—so as to enable the jury, as far as such indications will allow, to 
know what manner of thoughts he is thinking at the time he testifies. 
It has been said that a man is what he thinks, “For as he thinketh in 
his heart, so is he.” Prov. 23:7, 

It has been held, in a number of States, where persons are excluded 
as witnesses for defect of religious sentiment and belief, that if the 
ordinary oath is administered to a witness, without his making any 
objection to its form, he may be asked, on cross-examination, whether 
he thinks the oath binding on his conscience. I Gr. Ev., sec. 371. See, 
also, Stanbro v. Hopkins, 28 Barb. (N. Y.), 265. 

And in Carver v. U. S., 164 U. S., 694, speaking of dying declara- 
tions and their impeachment, the Court said: “They may be contra- 
dicted in the same manner as other testimony, and may be discredited 
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by proof that the character of the deceased was bad, or that he did not 
believe in a future state of rewards or punishments,” citing a number 
of cases as authority for the position. To like effect is the decision in 
Cambrell v. State, 92 Miss., 728, 31 Am. St. Rep., 549, 17 L. R. A. 
(N.S.), 291. 

It is not an interference with the constitutional rights and liberties 
of a witness to require him to disclose, on cross-examination, his present 
situation, employment and associates; as for example, in what locality 
he resides, what occupation he pursues, and whether or not he is inti- 
mately acquainted and conversant with certain persons; for, however 
these may disparage him in the eyes of the jury, they are of his own 
selection, and constitute proper matters of inquiry; subject, of course, 
to the rule against self-incrimination. Gr. Ev., sec. 456; 8S. v. Stimpson, 
9 N. C., 580; Note, 75 Am. St. Rep., 318; 28 R. C. L., 423. 

On the other hand, it may be queried that, if one’s religious belief or 
unbelief is not to affect his competency as a witness, but may be inquired 
of to affect his credibility, have not his rights of conscience, for all 
practical purposes, been affirmed and denied in the same breath? What 
boots it, ask the advocates of this view, whether he be refused the right 
to testify altogether, or being permitted to testify, have his testimony 
discredited and rejected by the jury, if, in the end, they both amount 
to the same thing? In this connection, it is contended that there is no 
essential difference between a refusal to hear and a rejection after hear- 
ing. Brink v. Stratton, supra; Bush v. Commonwealth, supra; Perry 
v. Commonwealth, supra. By statute in Indiana, and pezhaps in other 
States, it is provided that want of religious faith shall not affect the 
competency of a witness, but shall go only to his credibility. Snyder 
v. Nations, 5 Blackf., 295. 

There are those who feel more deeply over religious matters than 
they do about secular things. It would be almost unbelieveble, if history 
did not record the tragic fact, that men have gone to war and cut each 
other’s throats because they could not agree as to what was to become of 
them after their throats were cut. Many sins have been committed in 
the name of religion. Alas! the spirit of proscription is never kind. 
It is the unhappy quality of religious disputes that they are always 
bitter. For some reason, too deep to fathom, men contend more furi- 
ously over the road to heaven, which they cannot see, than over their 
visible walks on earth; and it is with these visible walks cn earth alone 
that we are concerned in the trial of causes. In recogniticn of this fact 
and because “our civil rights have no dependence on our religious 
opinions,” as proclaimed by Thomas Jefferson and embodied in the 
Virginia statute of religious freedom, it was provided in the North 
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Carolina Constitution of 1868, that “no human authority should, in any 
case whatever, control or interfere with the rights of conscience.” 

Cogent reasons may be advanced on both sides of the question, and 
were advanced on the argument in this ease. But we do not think the 
record calls for an interpretation of the constitutional provision, above 
set out, or for a definite ruling on the question debated. The answers of 
the witness, taken in connection with her previous testimony, do not 
show that she intended to express disbelief in a Supreme Being, or to 
deny all religious sense of accountability, such as would have disquah- 
fied her as a witness at the common law, or under the Declaration of 
Rights of 1776. Shaw v. Moore, 49 N. C., 25; Note, 12 Ann. Cas., 155. 
But even if error were committed in not sustaining objections to the 
questions propounded, which is not conceded, it would seem that, in the 
light of the answers elicited, no appreciable harm has come to the de- 
fendants, if harm at all, and that the verdicts and Judgments ought not 
to be disturbed on account of these exceptions. 

Mere error in the trial of a cause is not sufficient ground for a re- 
versal of the judgment. To accomplish this result, it should be made 
to appear that the ruling was material and prejudicial to appellant’s 
rights. S. v. Heavener, 168 N. C., 156, 83 8. E., 732; 8. v. Smath, 164 
N. C., 475, 79 S. E., 979; Cotton Mill v. Hosiery Mills, 181 N. C., 33, 
106 S. E., 24. The foundation for the application of a new trial is the 
allegation of injustice arising from error, but for which a different 
result would likely have ensued, and the motion is for relief upon this 
ground. Unless, therefore, some wrong has been suffered, there is 
nothing to relieve against. The injury must be positive and tangible, 
and not merely theoretical. Jn re Ross, 182 N. C., 477, 109 8. E., 365; 
Brewer v. Ring and Valk, 177 N. C., 476, 99 S. E., 358. 

The exception with respect to what the defendants proposed to show 
by Plummer Stewart, offered as a sustaining character witness to a 
character witness, is not properly presented. It is not stated that the 
witness, if allowed to testify, would have qualified and given evidence as 
suggested. S. v. Steen, 185 N. C., 768, 117 S. E., 7938. The exception 
is not sustained. 

The instruction of the court that the testimony of the defendants who 
went upon the stand and testified in their own behalf, should be serutin- 
ized with care to ascertain to what extent, if any, their testimony was 
warped or biased by their interest, adding, however, that if, after such 
scrutiny, they believe the defendants, they should give the same credit 
to their testimony as if they were disinterested, is supported by what 
was said in 8. v. Ray, 195 N. C., 619, 143 S. E., 143; S. v. Green, 187 
N. C., 466, 192 S. E., 178; 8. v. Lance, 166 N. C., 411, 81S. E., 1092; 
S. v. Fogleman, 164 N. C., 458, 79 S. E., 879; S. v. Graham, 133 N. C., 
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645, 45 S. E., 514; 9. v. Lee, 121 N. C., 544, 28 S. E., 552; 9. v. Byers, 
100 N. C., 512, 6S. E., 420. The exceptions to this instruction are not 
well founded. 

The motion in arrest of the judgments on the second, third and fourth 
counts, for that, it is alleged, the defendants were not required to plead 
to the bills containing these charges, was properly overruled. S. v. 
Mitchem, 188 N. C., 608, 125 S. E., 190; Note, 138 L. R. A. CN. S.), 811. 

In the first place, no objection seems to have been entered by the de- 
fendants to the motion of the solicitor that the four bills be consolidated 
and tried as different counts in a single indictment. S. xv. Lewis, 185 
N. C., 640, 116 S. E., 259. The defendants had already entered a plea 
of not guilty to the principal bill charging murder, and it may well be 
said that this plea applied to any and all counts, subsequently added 
thereto without objection, which related to the same transaction. SS. v. 
Malpass, 189 N. C., 349, 127 S. E., 248; S. vu. MeNeill, 938 N. C., 552. 
But if it were otherwise, and the principle announced in S. v. Cunning- 
ham, 94 N. C., 824, that an issue raised by plea is essential to a valid 
verdict, should be held to be applicable, still this could avail the defend- 
ants but little on the present record, because they were specifically con- 
victed on the first count, which is not challenged by “he motion in 
arrest. S. uv. Toole, 106 N. C., 7386, 11 S. E., 168. 

Furthermore, the sentences on all the counts, as to each and all of the 
defendants, are made to run concurrently, and, in each instance, the 
judgment on the first count is longer than the sum of the judgments on 
the other counts. So, even if error were committed with respect to these 
lesser counts, it would not affect the verdict and judgment on the first 
count. S.v. Coleman, 178 N. C., 757, 101 S. E., 261; S. ». Jarrett, 189 
N. C., 516, 127 S. E.,, 590. 

The motion to set aside the verdicts and for a new trial on the ground 
of alleged prejudicial appeals by the solicitor in his closing argument to 
the jury is, in its very terms, addressed to the discretion of the court, and 
there 1s nothing on the record to show any abuse of discretion or that 
the solicitor exceeded the limits of fair debate. S. v. Phifer, 197 N. C., 
729, 150 S. E., 3853; 8. v. Green, tbid., 624, 150 S. E., 18; 8. vo. Tucker, 
190 N. C., 708, 130 8. E., 720. 

The general rule is, that what constitutes legitimate argument in a 
given case is to be left largely to the sound discretion of the trial court, 
which will not be reviewed on appeal unless the impropriety of counsel 
be gross and well calculated to prejudice the jury. Lamborn v. Hollings- 
worth, 195 N. C., 350, 142 S. E., 19; Jenkins v. Ore Co., 65 N. C., 563. 

Speaking to the subject in S. v. Tyson, 188 N. C., 692, 45 S. E., 
838, Walker, J., delivering the opinion of the Court, said: “We con- 
clude, therefore, that the conduct of a trial in the court below, including 
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the argument of counsel, must be left largely to the control and direction 
of the presiding judge, who, to be sure, should be careful to see that 
nothing is said or done which would be calculated unduly to prejudice 
any party in the prosecution or defense of his case, and when counsel 
grossly abuse their privilege at any time in the course of the trial the 
presiding judge should interfere at once, when objection is made at the 
time, and correct the abuse. If no objection is made, while it is still 
proper for the judge to interfere in order to preserve the due and orderly 
administration of justice and to prevent prejudice and to secure a fair 
and impartial trial of the facts, it is not his duty to do so in the sense 
that his failure to act at the time or to caution the jury in his charge 
will entitle the party who alleges that he has been injured to a new trial. 
Before that result can follow the judge’s inaction, objection must be 
entered at least before verdict.” 

This was further amplified in S. v. Davenport, 156 N. C., 596, 72 
S. E., 7, as follows: “In the passage taken from S. v. Tyson, we did not 
intend to decide that a failure of the judge to act immediately would be 
ground for a reversal, unless the abuse of privilege is so great as to call 
for immediate action, but merely that 1t must be left to the sound dis- 
cretion of the court as to when is the proper time to interfere; but he 
must correct the abuse at some time, if requested to do so; and it is 
better that he do so even without a request, for he is not a mere modera- 
tor, the chairman of a meeting, but the judge appointed by the law to 
so control the trial and direct the course of justice that no harm can 
come to either party, save in the judgment of the law, founded upon the 
facts, and not in the least upon passion or prejudice. Counsel should be 
properly curbed, if necessary, to accomplish this result, the end and 
purpose of all law being to do justice. Every defendant ‘should be 
made to feel that the prosecuting officer is not his enemy,’ but that he is 
being treated fairly and justly. S. ov. Smath, 125 N. C., 618.” 

In the instant case, it appears ‘that the court promptly stopped the 
solicitor on objection being made to his argument by counsel for the 
defendants, and at one time the court of its own motion directed the 
solicitor to stay within the record, but there is nothing to show the 
character of the argument or that the judge failed to do his full duty 
in this respect. 

There are numerous other exceptions in the case, all of which have 
been examined with care. Even if there be technical error in some of 
the rulings, this alone would not work a new trial. We are convinced, 
from a searching scrutiny of all that transpired on the hearing, to which 
exceptions have been taken, that substantial justice has been done, and 
that no reversible error has been made to appear. The verdicts and 
judgments, therefore, will be upheld. 

No error. 
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ROBERT E. POSEY et at. v. BOARD OF EDUCATION OF BUNCOMBE 
COUNTY ET AL. 


(Filed 20 August, 1930.) 


1. Schools and School Districts E b—~Legislature has constitutional power 
to require a city to operate kindergarten schools. 


Where schools have been established and maintained in a district in 
accordance with the minimum requirements of the Constitution, and 
where the fund available for the support of the schools, derived in part 
from local taxes validly levied in the district, is sufficieat for the main- 
tenance of said schools and also for the maintenance of a kindergarten 
school established in the district, the Legislature has the power to require 
the school board or committee of the district to maintain such kinder- 
garten school as a part of the public school system of the district, Article 
IX, section 2, but if an additional tax is necessary for the maintenance 
of kindergarten schools they may be maintained only with the approval 
of the qualified voters of the district. C. 8., 5448. 


2. Same—Statute providing for operation of kindergarten school in Ashe- 
ville is mandatory on school committee. 


Where the General Assembly has passed a statute authorizing the school 
committee of a city to take under control and maintain a kindergarten 
school previously operated by a private corporation and to receive as a 
gift the property of such corporation, and thereafter the corporation has 
conveyed to the city in fee its property both real and personal, and the 
kindergarten school has been maintained out of the publie school fund of 
the city without the levy of any special tax for that purpose, and there- 
after a special tax is levied for the public school fund under a yalid 
election, and the city is later made a local tax district by statute pro- 
viding that the special tax remain in force and that the “present standard 
of education be maintained”: Held, the statute imposes a mandatory 
duty on the school board or committee of the local tax district to main- 
tain such kindergarten school, it not appearing of record on appeal that 
the school funds were insufticient for the support of the kindergarten 
school or that a special tax would be necessary therefor. 


3. Same—-School board does not have discretionary power to discontinue 
kindergarten school made mandatory by statute. 

Where the school board or committee of a city constitucing a local tax 
district is required by mandate of statute to operate a kindergarten 
school as a part of its system of public schools, its discretionary powers 
extend only to the manner in which the school shall be operated and not 
to whether it should be operated or not, and injunction will lie restrain- 
ing it from carrying out its resolution to discontinue the operation of 
such kindergarten school. 


AppEAL by plaintiffs from Johnson, Spectal Judge, at April Term, 
1930, of Buncompr. Reversed. 

This is a controversy without action (C. S., 626) involving the oppos- 
ing contentions of the parties hereto, upon a statement of facts agreed, 
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with respect to the power of the defendants to discontinue the kinder- 
garten schools heretofore maintained and operated as a part of the pub- 
lic school system of the city of Asheville. 

The plaintiffs, residents and taxpayers of the city of Asheville, 
contend that it is the duty of the defendants to maintain the kinder- 
garten schools heretofore established and maintained, under express 
statutory authority, as a part of the public school system of the city 
of Asheville, and to pay the cost of such maintenance out of funds 
collected from the taxpayers of said city, by reason of a special tax 
levied and collected under statutory authority, pursuant to a special 
election heretofore held in the city of Asheville, and that the defendants 
are without power to discontinue said kindergarten schools, as part of 
the public school system of the city of Asheville, as defendants have 
declared it is their purpose to do. Upon the facts agreed, plaintiffs 
pray judgment that defendants be enjoined from discontinuing said 
kindergarten schools, at the expiration of the current school year. 

The defendants, the board of education of Buncombe County, and the 
school committee, or school board of the city of Asheville, contend that 
they are under no legal duty to maintain said kindergarten schools, for 
that said schools are not a part of the public school system of the city 
of Asheville; that if they have the power to maintain said kindergarten 
schools, and to pay the cost of such maintenance out of the puble 
school fund available for the maintenance and operation of the public 
school system of the city of Asheville, whether or not they shall exer- 
cise this power, is within their discretion, and that, in the exercise 
of such discretion, having ordered that said kindergarten schools be 
discontinued, after the expiration of the current school year, their 
action is not subject to judicial review, at least in the absence of any 
contention on the part of plaintiffs, that such action on their part was 
arbitrary or unreasonable. Upon the facts agreed, defendants pray judg- 
ment that the plaintiffs are not entitled to the judgment prayed for by 
them, and that the controversy without action be dismissed. 

Upon the facts agreed, the court was of opinion that the kindergarten 
schools heretofore maintained in the city of Asheville, are not a part of 
the public school system of this State within the meaning of the Consti- 
tution of the State or of the general school law, and that the defendants 
have no power under the law to continue to maintain said kindergarten 
schools in the city of Asheville; that if the said kindergarten schools 
are a part of the public school system of the city Asheville, and the 
defendants have the power under the law to maintain said schools, 
such power is discretionary; and that the action of the defendants in 
ordering the discontinuance of said kindergarten schools, at the expira- 
tion of the current school year, was the result of the exercise by defend- 
ants of their discretion. 


308 IN THE SUPREME COURT. [199 
PosEY v. BOARD OF BPDUCATION, 


In accordance with the opinion of the court upon the facts agreed, 
it was ordered, adjudged and decreed that the plaintiffs are not entitled 
to the relief sought by them, and that the controversy without action 
be dismissed, at the cost of the plaintiffs. 

From this judgment, plaintiffs appealed to the Supreme Court, as- 
signing error upon their exception to the judgment. 


J. G. Merrimon and John H. Cathey for plainirffs. 
George Pennell and Chas. N. Malone for defendants. 


Connor, J. Prior to the year 1907, the Asheville Free Kindergarten 
Association, a corporation organized and existing under the laws of this 
State, maintained and operated in the city of Asheville, certain free 
kindergarten schools for the benefit of the children of the taxpayers 
of said city, between the ages of three and six years. The said Kinder- 
garten Association had acquired by gifts, subscriptions, purchase and 
otherwise, valuable property, both real and personal, which it owned 
and used for the purpose of maintaining and operating said kinder- 
garten schools. 

The General Assembly of North Carolina, at its session held in 1907, 
enacted chapter 175, Private Laws of North Carolina, 1907, which is 
entitled “An act to authorize the school committee of the city of Ashe- 
ville to take under control the free kindergarten schocls of the city 
of Asheville.” By this statute the school committee of the city of 
Asheville was authorized to take under its control and to include in the 
school population of said city, all children residing therein of not less 
than three years of age, for the purpose of having said children taught 
in kindergarten schools, “A system of which shall be maintained in said 
city by said school committee.” The said school committee was further 
authorized to receive from the Asheville Free Kindergarten Association, 
as a gift, all the property, both real and personal, then owned by said 
association, and used by it in the operation of kindergarten schools 
in the city of Asheville. It was expressly provided by said statute that 
said school committee should maintain, support, carry on and conduct in 
said city of Asheville such free kindergarten schools as should be neces- 
sary for the accommodation of such pupils as should properly be 
taught in schools of that character. 

Subsequent to the enactment of said statute, the Asheville Free Kin- 
dergarten Association conveyed all its property, both real and personal, 
to the city of Asheville, in fee simple. The city of Asheville has, since 
said conveyance, sold and conveyed said property, and is not now the 
owner of same. However, pursuant to the provisions of chapter 175, 
Private Laws of North Carolina, 1907, kindergarten schools have been 


N. C.] SPRING TERM, 1930. 309 





PosSEyY v. BOARD OF EDUCATION, 


continuously maintained and operated in the city of Asheville, as a part 
of the public school system of said city. Children of residents of said 
city, between the ages of three and six years, have been admitted to and 
taught in said schools, without charge for tuition. The cost of main- 
taining and operating said schools has been paid out of the public 
school fund of the city of Asheville, without the levy of any special 
tax for that specific purpose. 

At a special election heid in the city of Asheville on 6 April, 1921, 
the question was submitted to the voters of said city as to whether an 
additional tax of 10 cents on the $100.00 valuation of property in 
said city should be levied and collected for the purpose of increasing 
the salaries of the teachers in the public schools of said city, and of 
paying the expense of the operation of said schools. At the date of this 
‘election, kindergarten schools were maintained and operated by the 
school authorities of the city of Asheville, as a part of the public school 
system of said city. At said election, the levy and collection of the 
additional tax was authorized by a large majority of the voters of said 
elty. 

The General Assembly of North Carolina, at its session held in 1923, 
enacted chapter 16, Private Laws of North Carolina, 1923, which is 
entitled “An act to amend, revise, and consolidate the statutes that 
constitute the charter of the city of Asheville.” The corporate limits 
and boundaries of said city, as a municipal corporation, are defined in 
section 3 of said act. It is provided in section 4 that “the corporate 
powers of the city of Asheville shall be exercised as hereinafter provided 
by the board of commissioners and such other officers and agents as are 
hereinafter provided for, subject to such limitations as may be here- 
inafter imposed.” 

Included within said statute are sections relating to the public schools 
of the city of Asheville. Sections 125 to 139, inclusive. The effect of 
these sections is to constitute the city of Asheville a public school 
district for both white and colored children in the county of Buncombe. 
The board of commissioners of said city are charged with the duty of 
maintaining an adequate and sufficient system of public schools in said 
city, and to that end ample powers are conferred upon said board. 
With reference to kindergarten schools, the statute has the following 
sections: 

“Section 130. Kindergarten Schools. The board of commissioners 
of the city of Asheville be and they are hereby authorized to take under 
their control, and make a part of the public schools of Asheville, all pupils 
of a minimum age of not less than three years, for the purpose of having 
them taught in kindergarten schools, a system of which shall be main- 
tained in said city by said board, and to receive from the Asheville 
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Free Kindergarten Association, as a gift along with the taking over of 
the said kindergarten pupils, all lands, houses, schoolroom equipment, 
and other school property now owned and controlled by said Asheville 
Free Kindergarten Association, all of said property to be held in fee 
simple by said city as a part of the public school property of said city 
of Asheville.” 

“Section 1380a, Conduct Kindergarten Schools. The board of com- 
missioners shall maintain, support, carry on and conduct in said city, 
such free kindergarten schools as may, at all times, be necessary for the 
accommodation of such pupils as should properly be taugat and trained 
in schools of this character. That said kindergarten pupils so taken 
under control shall become, and constitute a part of the public school 
population of the city of Asheville, and as such shall be entitled to 
all the rights, benefits, privileges and advantages of the public schools 
of said city, so far as their age and advancement will permit them to 
recelve the same. The minimum age of three years herein allowed for 
the admission of said pupils, shall not apply to the general school 
population of the city, but only to the pupils composing the present 
kindergarten schools of the city of Asheville or to like schools or de- 
partments in schools of the city of Asheville, or like schools or depart- 
ments in other schools which may hereafter be authorized by the said 
board.” 

The General Assembly of North Carolina, at its session held in 1929, 
enacted chapter 205, Private Laws of North Carolina, 1929, which is 
entitled ‘‘An act to extend the corporate limits of the city of Asheville.” 
It is provided therein that this statute shall not become effective, unless 
the voters of the city of Asheville and of the territory to be annexed 
to said city by the proposed extension of said corporate limits, at a 
special election to be held as provided therein, shall approve such ex- 
tension. At the election held pursuant to the provisions of said statute, 
the extension of the corporate limits of the city of Asheville was ap- 
proved, and the statute thereby according to its terms became effective 
for all purposes. Section 10 of said statute provides that upon the 
approval by the voters of the extension of the corporate limits of the 
city of Asheville, it shall be the duty of said city, after said election 
and before 30 June, 1929, to “surrender the control of the present city 
of Asheville special charter school district to the board of education of 
Buncombe County, and that thereupon said special charter school dis- 
trict shall become a local tax district,” and shall be governed as provided 
in said statute. Provision is made in the statute for a board of school 
committeemen of seven members, who are authorized to employ a super- 
intendent and teachers for the public schools in said local tax district. 
It is expressly provided that “the public school system of the Asheville 
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local tax district shall be under the supervision and control of the 
superintendent and the board of school committeemen herein appointed, 
it being intended by this section to direct that the present standard 
of education in the public schools of the city of Asheville shall be 
maintained.” 

It is further provided in said statute that “the present special school 
tax heretofore voted in the city of Asheville for the maintenance and 
operation of the public schools of the city and for the payment of prin- 
cipal and interest of school bonds heretofore voted, shall remain in full 
force and effect, but if the corporate limits of the city shall be extended 
as provided herein, the said special taxes shall be levied by the board 
of commissioners of Buncombe County in the same manner as special 
taxes are levied for other local tax districts under the present laws 
applicable to the same.” 

At a meeting of the defendant, the board of school committeemen of 
the city of Asheville, held on 14 March, 1930, by a resolution adopted 
by said board, it was ordered, upon the recommendation of the superin- 
tendent of the city schools, that the kindergarten schools, heretofore 
included as a part of the public school system of the city of Asheville, 
be discontinued at the expiration of the current school year. The dis- 
continuance of said kindergarten schools was ordered for the purpose, 
as recited in said resolution, of saving the sum of $24,000. It does 
not appear in the statement of facts agreed whether or not the school 
fund available for the support of the public schools of the city of 
Asheville, for the ensuing year, will be, for any cause, decreased, nor 
does it appear whether or not the said fund derived in part from a 
special tax, levied pursuant to a special election heretofore held in the 
eity of Asheville, will be insufficient to pay the expenses of maintaining 
the said public schools, including the kindergarten schools. 

If it be conceded that the present board of school committeemen of 
the city of Asheville has the power to maintain and operate kinder- 
garten schools, as part of the public school system of said city, in which 
children of residents of the city of Asheville, between the ages of three 
and six years, shall be taught and trained in accordance with the 
principles of education on which said schools are founded, we are of the 
opinion that it was error to hold that said board has discretion as to 
whether or not it shall exercise such power. The provisions of the 
statutes relative to the maintenance and operation of kindergarten 
schools in the city of Asheville, are by their terms mandatory. The 
predecessors of said board were required by such statutory provisions 
to maintain and operate such schools as a part of the public school 
system of the city of Asheville. These statutory provisions have not been 
repealed or modified by subsequent statutes now in force. They have 
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been reénacted, and are now binding on the school authorities of the 
city of Asheville. It is expressly provided in the statute (chapter 205, 
Private Laws of North Carolina, 1929) from which the defendants herein 
derive their powers with respect to the public schools of the city of 
Asheville, that “the present standard of education in the public schools 
of Asheville shall be maintained.” At the date of the enactment of this 
statute, the kindergarten schools were a part of the public school system 
of the city of Asheville, and their maintenance is required to maintain 
the standard of education then provided by the State and the city of 
Asheville for the children of said city. The present board of school 
committeemen of the city of Asheville has discretion as to the manner 
in which the power conferred upon it with respect to said schools shall 
be exercised, but it does not follow from this well-settled principle that 
it has discretion as to whether or not it shall exercise the power at all. 
Power is conferred upon said board in order that it may perform its 
duty, under the law, both to the State and to the city of Asheville. 

In Newton v. Highway Commission, 192 N. C., 54, 183 S, E., 522, 
it is said by Brogden, J., writing for the Court: “When a statute speaks 
plainly and in no uncertain or ambiguous terms, the voice of discretion 
cannot be heard; otherwise, administrative boards, under the guise of 
discretion, could set at naught the legislative will and clothe themselves 
with the attributes of sovereignty.” 

In Cameron v. Highway Commission, 188 N. C., 84, 123 S. E., 465, 
it is said by Adams, J., writing for the Court: “We do not controvert 
the proposition that the defendants are clothed with certain discretion- 
ary powers; but as we interpret the act, these powers do not include the 
changing, altering, or discontinuing all roads in the exercise of a dis- 
cretion, which can be reviewed only in case of oppression, or bad faith. 
We think the changing, the alteration, or the discontinuance by the 
defendants of the roads defined in the proviso of section 7 is subject to 
judicial review, without regard to the question of an abuse of discretion. 
The terms of the proviso are positive and mandatory, and not uncertain 
or discretionary.” 

Where power is conferred by statute upon an administrative board, 
with respect to matters committed to said board, and the exercise of 
such power is made mandatory, such board, although it may have dis- 
cretion as to the manner in which the power shall be exexcised, has no 
discretion as to whether it shall in good faith and in accordance with 
the legislative will, exercise the power. In the instant case, if the de- 
fendants have the power to maintain and operate kindergarten schools 
as part of the public school system of the city of Asheville, it is manifest, 
we think, that it is their duty to exercise the power, in good faith, and 
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in accordance with the legislative will, clearly and plainly expressed 
in the statutes applicable to said schools. 

The General Assembly of this State has by express statutory pro- 
visions conferred upon the board of school committeemen of the city of 
Asheville power to maintain and operate kindergarten schools, as a part 
of the public school system of said city, in which children between the 
ages of 3 and 6 shall be admitted as pupils. The question, therefore, 
presented for decision is whether these statutory provisions are valid, 
as being within the power of the General Assembly. 

The General Assembly has the power which, we think, cannot be 
questioned, to prescribe by statute the subjects to be taught and the 
methods of instruction to be followed in the public schools of the State, 
whether such public schools be included within the uniform system re- 
quired to be maintained by the Constitution, or whether they be public 
schools established for certain districts formed under the general school 
law of the State, or under special statutes. It also has the power to 
authorize and empower the school boards, or committees in charge of 
public schools to exercise this power. When thus authorized, a school 
board or committee may require that pupils in said schools shall be 
taught such subjects, or instructed in accordance with such methods, as 
distinguish kindergarten schools from other schools. This is undoubtedly 
true as to pupils between the ages of 6 and 21 years. Const., of N. C., 
Art. IX, see. 2. Whether or not the General Assembly may by statute 
require a school board or committee to provide for the education of 
children in its district, under the age of 6 years, is an interesting ques- 
tion which has not heretofore been presented to this Court. 

We are of the opinion, however, and so hold, that where schools have 
been established in a district and are maintained in accordance with the 
minimum requirements of the Constitution, and where provision has 
been made for the education of all children residing in the district, 
between the ages of 6 and 21, as required by the Constitution, and where 
the school fund available for the support of such schools, derived in 
part from local taxes lawfully levied and collected in the district, 1s 
sufficient for the maintenance of said schools, and also for the main- 
tenance of kindergarten schools, in which children of the district, under 
the age of 6 years may be admitted as pupils, the General Assembly has 
power to require the school board or school committee of said district 
to provide and maintain such kindergarten schools, as a part of the 
public school system of the district. If, however, an additional tax is 
required to maintain such kindergarten schools, then they can be estab- 
lished and maintained only with the approval of the qualified voters of 
the district, to be determined by an election held pursuant to statutory 
authority. C. S., 5443. 
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In the instant case, it does not appear that the schoo. fund available 
for the support of the public schools of the city of Asheville, derived 
in part from a special ‘tax, levied and collected as authorized by the 
qualified voters of said city, will not be sufficient to maintain said 
schools 1n accordance with the requirements of the Constitution and 
also to maintain the kindergarten schools as part of the public school 
system of said city. We are, therefore, of opinion that there was error 
in the judgment approving, in effect, the order of the school board of 
the city of Asheville that the kindergarten schools be discontinued, at 
the expiration of the current school year. Plaintiffs are entitled upon the 
facts agreed to judgment as prayed for, enjoining the defendants from 
discontinuing the kindergarten schools, which are now by express statu- 
tory authority, a part of the public school system of the city of Asheville. 
In accordance with this opinion the judgment is 


Reversed. 





BESSIE PENLAND Aanp HER HusBAND, J. L. PENLAND. v. FRENCH 
BROAD HOSPITAL, Inc, 


(Filed 20 August, 1930.) 


1. Trial D a—Where motion to nonsuit is not made at close of plaintiff's 
evidence denial of motion at close of all evidence is not appealable. 


The allowance of a motion as of nonsuit is based upon purely statutory 
grounds, and the requirements of the statute, C. S., 567, must be strictly 
followed, and where the defendant fails to move for judgment as of non- 
suit at the close of the plaintiff’s evidence, his exception to the refusal of 
his motion therefor at the close of all the evidence is not sufficient to 
present on appeal the question of whether upon all the evidence the 
plaintiff is entitled to recover. 


2. Hospitals C a—Where surgeon is selected by patient or his agent, hos- 
pital is not liable for his alleged negligence. 


Where the surgeon to perform an operation at a private hospital is 
selected by the plaintiff or by her personal physician with her or her 
husband’s approval, the hospital in which the operation is to: be per- 
formed agreeing to provide only the facilities for the operation, the hos- 
pital is not liable for the alleged negligence of the surgeon in the per- 
formance of the operation, and where in an action against the hospital 
the evidence fails to show that the surgeon was employed by the hospital 
or that the hospital selected or recommended the surgeon, a request for 
directed verdict that the plaintiff could not recover should be granted, 
and the fact that the surgeon was on the staff of the hospital or that he 
was a stockholder and officer of the hospital corporation does not vary 
the result. 
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AppraL by defendant from Harding, J., at January Special Term, 
1930, of Yancony. New trial. 

Two actions, one by the plaintiff, Bessie Penland, and the other by 
her husband, the plaintiff, J. L. Penland, against the defendant, French 
Broad Hospital, Inc., a corporation organized under the laws of this 
State, pending in the Superior Court of Yancey County, were by consent 
consolidated for trial, and tried together at January Special Term, 1930, 
of said court. 

The actions were begun by the plaintiffs therein to recover damages 
sustained by them, respectively, resulting from a surgical operation per- 
formed on the plaintiff, Bessie Penland, by which her appendix was 
removed. The said operation was performed in the hospital owned and 
maintained by the defendant corporation, in the city of Asheville, N. C. 

In the complaint in the action begun by the plaintiff, Bessie Penland, 
she alleges: 

“3, That prior to the late summer or early fall of 1927, the plaintiff, 
who was then 23 years of age, and the mother of three healthy children, 
was in most excellent health and physical condition, until along about 
such time she became stricken with appendicitis, and after conferences 
with her husband, and her local physician, she was removed to the hos- 
pital of the defendant, in the city of Asheville, North Carolina, for an 
operation to remove the appendix, and for the treatment involved in 
such removal operation. 

“4. That she was so removed to the hospital of said defendant and 
arrangements made with the proper officials and authorities in control 
thereof for the purpose of obtaining said operation and treatment, and 
placed entirely in the custody of the officials of said corporation who 
agreed to take the responsibility therefor, and to perform an operation 
for such purpose and to properly treat the plaintiff in relation thereto. 

“5. That the plaintiff submitted herself to the custody and attention 
of said corporation, through its physicians and officials, and was operated 
upon by a physician or surgeon, or by physicians and surgeons furnished 
by the said corporation for such purpose, and after said operation and 
treatment, for a term of three weeks, she remained in said hospital under 
the direction and sole care of its physicians and surgeons, officers and 
attendants. 

“9. That in the performance of the operation for appendicitis, the 
defendant, with gross and almost criminal negligence, as the plaintiff is 
informed and believes, neglected to remove packing which had been 
placed by the operatives of the defendant in the wounds created by 
them, and continued to allow the same to remain, notwithstanding the 
plaintiff’s repeated returns to its hospital for treatment, and said pack- 
ing continued to remain for a period covering seven months after its 
placing therein.” 
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In the complaint filed in the action begun by the plaintiff, J. L. Pen- 
land, he alleges: 

“3. That in the year 1927, the plaintiff, being temporarily engaged 
in labor near Asheville, North Carolina, found that his wife, who was at 
her home in Yancey County, was ill with appendicitis and upon the 
advice of a physician, brought his wife, Bessie Penland, to the hospital 
of the defendant, in Asheville, North Carolina, for an operation for 
appendicitis. 

“4, That the plaintiff placed his said wife in the hospital of the 
defendant, under its complete care and direction, and trusted the said 
defendant to provide skilled operatives to remove the appendix of his 
wife, which operation the plaintiff is advised, was comparatively simple, 
when properly performed, and that an early recovery should follow— 
and there should be no serious danger, harm or suffering. 

“5. That the defendant undertook said operation and reported the 
same as having been completely performed, and without complications 
or injury to his wife, and discharged his said wife from said hospital 
after three weeks. 

“6. That the defendant, with gross negligence and carelessness, un- 
naturally mutilated the wife of the plaintiff, cutting or allowing the 
instrument to penetrate and injure some of the most important or vital 
organs of his said wife, and with gross negligence end carelessness 
allowed packing to remain in her wounds, so that for a period of seven 
months the packing was not found, and was allowed to remain in her, 
causing repeated openings, wounds, unnatural means of bringing about 
evacuation, and action of the kidneys and bowels, and causing permanent 
injury and complete destruction of her health.” 

Both plaintiffs allege that as the result of the negligence of the de- 
fendant, as alleged in their respective complaints, each sustained damages 
in a large sum, for which each demands judgment against the defendant. 

The defendant in its answer to the complaint in each of said actions, 
denied all the material allegations therein, and prayed judgment that the 
plaintiff take nothing by said action, and that it recover its costs. 

The issues submitted to the jury at the trial were answered as follows: 

“1. Was the plaintiff, Bessie Penland, injured and camaged by the 
negligence of the French Broad Hospital, Inc., as alleged in the com- 
plaint? Answer: Yes. 

2. Was the plaintiff, J. L. Penland, injured and damaged by the 
negligence of the French Broad Hospital, Inc., as alleged in the com- 
plaint? Answer: Yes. 

3. What damages, if any, is the plaintiff, Bessie Penland, entitled to 
recover of the defendant, the French Broad Hospital, Inc.? Answer: 
$10,000. 
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4. What damages, if any, is the plaintiff, J. L. Penland, entitled to 
recover of the defendant, the French Broad Hospital, Inc.? Answer: 
$70.00.” 

From judgments on the verdict, that plaintiff, Bessie Penland, recover 
of the defendant the sum of $10,000, and that the plaintiff, J. L. Pen- 
land, recover of the defendant, the sum of $70.00, the defendant ap- 
pealed to the Supreme Court. 


G. D. Bailey and Pless & Pless for plaintiffs. 
Thomas 8. Rollins and Harkins & Van Winkle for defendant. 


Connor, J. The case on appeal settled by the judge, upon disagree- 
ment of counsel, and certified to this Court on defendant’s appeal, C. S., 
644, does not show that at the close of the evidence for the plaintiffs, 
defendant moved for judgment dismissing the action as of nonsuit, C. S., 
567. When plaintiffs rested their case, defendant introduced evidence, 
and at the close of this evidence, plaintiffs introduced evidence in re- 
buttal. At the close of all the evidence, as shown by the case on appcal, 
defendant moved for judgment dismissing the action as of nonsuit “upon 
the ground that in no view of the evidence, if believed, are the plaintiffs, 
or either of them entitled to recover in this action.” This motion was 
denied and defendant excepted. The assignment of error based on this 
exception cannot be considered by this Court. It is expressly provided 
by the statute, C. S., 567, that when the plaintiff has introduced his 
evidence, and rested his case, the defendant may move to dismiss the 
action or for judgment as in case of nonsuit. It is only when this 
motion has been overruled, and defendant has excepted, and thereafter 
introduced evidence, that he may, at the close of all the evidence, again 
move to dismiss the action. If this motion is denied, and defendant 
excepts, he has the benefit of this exception on his appeal to this Court. 
In the absence of a motion to dismiss at the close of the evidence for 
the plaintiff, and an exception to the denial of such motion, an exception 
to the denial of a motion by the defendant, who has thereafter intro- 
duced evidence, at the close of all the evidence, is not sufficient to present 
to this Court, on defendant’s appeal, the question as to whether upon all 
the evidence, the plaintiff is entitled to recover. The power of the 
Superior Court to grant an involuntary nonsuit is altogether statutory. 
Riley v. Stone, 169 N. C., 421, 86 S. E., 348. The provisions of the 
statute must be complied with, strictly, in order that defendant may 
have the benefit of its provisions. Upon this principle it has been 
uniformly held by this Court, since the enactment of the statute by the 
General Assembly in 1897, that an exception to the denial of a motion 
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by defendant to dismiss the action, made at the close of the evidence for 
the plaintiff, 1s waived when the defendant thereafter introduces evi- 
dence. Nash v. Royster, 189 N. C., 408, 127 8. E., 356; Galland v. Stone 
Co., 189 N. C., 783, 128 S. E., 158; Wooley v. Bruton, 184 N. C., 438, 
114 8. E., 628; Bordeaux v. R. £., 150 N. C., 528, 64 8. E., 439. The 
defendant’s failure to renew the motion to dismiss, at the close of all the 
evidence, deprives him of the right to present to this Court, on his 
appeal, his contention that there was error in the denial of his motion 
at the close of the evidence for the plaintiff, or at the close of all the 
evidence. So, where defendant has not moved at the close of plaintifi’s 
evidence to dismiss the action, he cannot by such motion at the close of 
all the evidence, avail himself of the provisions of the statute. 

The defendant in this action, however, at the close of all the evidence, 
and in apt time, C. S., 565, requested the court, in writing, to instruct 
the jury as follows: 

“1. That in no view of the evidence are the plaintiffs, or either of 
them, entitled to recover, and therefore, the jury is instructed to answer 
the first issue ‘No,’ and that they need not answer the other issues. 

“2, That the burden of all the issues is on the plaintiffs, and the court 
charges that there is no evidence that the defendant hospital performed 
the operation on the plaintiff, Bessie Penland, or that the hospital 
selected the surgeon or surgeons who operated on her, and therefore, the 
jury will answer the first issue, ‘No.’” 

To the refusal of the court to give these instructions, the defendant 
excepted, and on its appeal to this Court assigns such refusal as error, 
for which it is entitled to a new trial. 

By its assignments of error based on its exceptions to the refusal of 
the court to give these instructions, the defendant presents to this Court 
its contention that, conceding there was evidence from which the jury 
could find that the surgeon or surgeons who performed the operation 
on the plaintiff, Bessie Penland, by which her appendix was removed, 
were negligent as alleged in the complaints, there was no evidence tend- 
ing to show, or from which an inference could reasonably be drawn, 
that said surgeon or surgeons performed the operation as agent or em- 
ployee, or as agents or employees of the defendant corpora:ion, as alleged 
in the complaints. 

All the evidence tended to show that prior to the performance of the 
operation, the plaintiffs, Bessie Penland and her husband, J. L. Penland, 
were advised by her physician that she was suffering with appendicitis, 
and that an operation for the removal of her appendix was necessary 
to give her relief; that acting upon the advice of her said physician, 
plaintiff agreed that the said Bessie Penland should be taken to the 
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hospital of defendant for said operation; that the operation was per- 
formed in said hospital by a surgeon selected and employed for that 
purpose, with the consent of plaintiffs, by the physician, who was at- 
tending the plaintiff, Bessie Penland. There was no evidence tending to 
show that said surgeon was employed or paid by the defendant corpora- 
tion for said operation, or that defendant selected or recommended said 
surgeon as possessing the skill or professional qualifications required for 
the performance of the operation. The fact that the said surgeon was 
on the “staff” of the hospital, or that he was a stockholder and officer of 
the defendant corporation, did not show or tend to show that he was 
the agent of or was employed by the defendant. Any physician or 
surgeon practicing his profession in the city of Asheville, was qualified 
to become a member of the “staff” of said hospital, and to perform 
operations or treat his patients in said hospital. All the evidence tended 
to show that the defendant undertook only to provide facilities for the 
performance of the operation, and for the treatment of plaintiff, Bessie 
Penland, while she was recovering from the operation. There was no 
evidence tending to show that the defendant undertook to furnish or did 
furnish a physician or surgeon to perform the operation, or to care 
for the plaintiff while she was recovering from its effect. During the 
operation, and at all times subsequent thereto, she was under the care 
and treatment of physicians and surgeons chosen and employed by her 
husband, or at his request and with his consent, by her physician. Con- 
ceding that there was evidence from which the jury might infer that the 
surgeon who performed the operation negligently permitted gauze or 
packing to remain in the wound made by him in the performance of 
the operation (McCormick v. Jones, 152 Wash., 508, 278 Pac., 181, 
65 A. L. R., 1019) we find no evidence from which the jury could find 
that defendant was liable for such negligence. 

In Pangle v. Appalachian Hall, 190 N. C., 833, 181 8. E., 42, it is 
sald by this Court that “there can be no question about the liability of a 
privately owned or corporate hospital, conducted for individual gain, and 
not for charitable purposes, for damages to its patients resulting from 
negligence attributable to the agents of such hospital. Young v. Gruner, 
173 N. C., 622, 92 S. E., 618; Green v. Biggs, 167 N. C., 417, 83 8. E,, 
553.” This principle, however, is not determinative of the right of 
plaintiffs to recover on this action. 

In Johnson v. Hospital, 196 N. C., 610, 146 S. E., 573, it is said: 
“In the case at bar the action for damages is brought solely against the 
corporate defendant, and not against the surgeon who, it is alleged, 
negligently injured the plaintiff. It is a well recognized rule of law that 
corporations are lable for the negligent, wilful or malicious torts of 
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their servants or agents, when acting within the course and scope of their 
employment. Ange v. Woodmen, 173 N. C., 33, 91S. E., 586; Cotton v. 
Fisheries Co., 177 N. C., 56, 97 8. E., 712; Clark v. Bland, 181 N. C., 
110, 106 S. E., 491; Sawyer v. Gilmers, 189 N. C., 7, 126 S. E., 183; 
Kelly v. Shoe Co., 190 N. C., 406, 180 8. E., 32. The ultimate inquiry 
then, is whether or not Dr. Sloan, in treating the plaintiff, was acting 
as the servant or agent of the hospital corporation and within the course 
and scope of his employment. Clearly the corporation would not be 
hable for the negligent acts of its officers, merely because they were 
officers.” 

The facts in the instant case, as shown by all the evidence, are almost 
identical with those in Johnson v. Hospital, supra, and in accordance 
with our decision in that case, defendant’s assignments of error based 
upon its exceptions to the refusal of the court to give the instructions 
prayed for, are sustained. 

The owner of a hospital, whether an individual, firm or corporation, 
is not hable for damages resulting from a surgical operation, or from 
treatment, medical or otherwise, in said hospital, where the surgeon who 
performed the operation or the physician who treated the patient, was 
employed by the patient or by some one other than such owner, and the 
damages resulted from the negligence of such surgeon or physician. The 
owner of the hospital, when the hospital is conducted for ‘3is, their or its 
gain, and not for charitable purposes, is Hable for such damages when 
they result from injuries caused by the negligence of such owner, or by 
the neghgence of his, their or its agents, servants or employees acting 
within the scope of their employment. When the owner of the hospital 
undertakes only to furnish the facilities for the operation, or for the 
treatment of the patient, and the patient selects and employs the surgeon 
who operates on or the physician who treats the patient, such owner, 
although he, they or it charges for the use of the facilities furnished, 
is not liable for damages resulting solely from the negligence of the 
surgeon or physician. 

“A private hospital is not responsible for any default on the part of 
an operating surgeon who practices his profession as an independent 
agent. Where a patient employs a surgeon not in the employ of the 
hospital, the hospital is not liable for his negligence, although the 
surgeon is an officer and stockholder of the hospital corporation.” 30 
C. J., 467. In support of the text, the author of the article entitled 
“Hospitals,” cites Barfield v. South Highlands Infirmary, 191 Ala., 553, 
68 So., 30, Anno, Cas., 1916C, 1097, in which it was held that where the 
medical and surgical treatment of a patient in an infirmary and an 
operation were prescribed and performed by a surgeon under an in- 
dependent employment by the patient, the infirmary corporation was not 
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liable for his negligence, unskillfulness or other wrong, though he was 
a shareholder and officer of the corporation. 

It is unnecessary to discuss or to decide other assignments of error on 
this appeal based upon exceptions to the admission of evidence offered 
by the plaintiffs. For error in the refusal to give the instructions prayed 
for by defendant, the judgments are reversed. 

New trial. 





STATE v. HUZY JACKSON, Atras JIMMY CADOGER, Arias JIMMY 
CADOZIER. 


(Filed 20 August, 1930.) 


1. Rape C b—Evidence of defendant's identity as person who committed 
crime held sufficient to be submitted to the jury. 


In a prosecution for rape where the prosecutrix positively identifies the 
defendant as the one who was guilty of the offense, there being ample 
evidence of the commission of the crime, and the defendant introduces 
eontradictory evidence tending to prove an alibi, and the testimony of 
each is corroborated by other evidence, the credibility of the evidence is 
essentially for the jury, and under a trial free from error their verdict of 
guilty will be sustained on appeal. 


2. Criminal Law L g—Failure of court to charge that evidence intro- 
duced for restricted purpose be so considered by jury not error in 
absence of request. 


Where evidence is introduced only for the purpose of corroboration, 
and at the time of its introduction the court instructs the jury that it 
was to be considered only for that purpose and not as substantive evi- 
dence, his failure to likewise so instruct them in his charge is not rever- 
sible error in the absence of a request for an instruction to that effect. 
Rules of Practice in the Supreme Court No. 21. 


3. Criminal Law 1 J—In this case held: failure to instruct jury that 
defendant might be convicted of lesser degree of crime not error. 


Where all the evidence tends to show that the crime of rape was com- 
mitted as alleged in the bill of indictment, and the defendant relies solely 
upon an alibi, and does not contend that he might be found guilty of a 
lesser degree of the crime, and introduces no evidence to that effect, and 
makes no request that the court instruct the jury thereon, the failure of 
the court to so instruct the jury will not be held for error, C. 8., 4639, 
4640, not applying. 


4, Criminal Law I g——In this case held: court did not express opinion 
as to weight and credibility of evidence. 


The use of the words “the evidence tends to show” by the trial court in 
his charge to the jury, applied both to the evidence for the State and 
for the defendant, is not an expression by him upon the weight and 
eredibility of the evidence forbidden by C. S., 564. 
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5. Criminal Law J d—Motion for new trial in criminal case for newly 
discovered evidence is addressed to discretion of court. 


Defendant’s motion for a new trial in a criminal prosecution on the 
ground of newly discovered evidence is addressed to the sound discretion 
of the trial court and the refusal of the motion is not reviewable on 
appeal. 

6. Rape C a—lIndictment in this case held sufficient, and motion in arrest 
was properly denied. 

The refusal by the court of the defendant’s motion in arrest of judg- 
ment on the ground that the indictment was fatally defective, made after 
verdict of guilty of the crime of rape, will not be held for error on 
appeal where the alleged defects are the failure of the indictment to 
deseribe the prosecutrix as a “female” and to allege thar the crime was 
committed “by force,’ the indictment alleging that the defendant “with 
force andarms . . . inanduponc. . . . violently and feloniously 
did make an assault, and . . . violently and against her will,” ete. 

7%. Criminal Law K e—Judgment in capital case must be written and 
signed by trial judge. 

The entry of judgment of the court on the verdict of guilty of a 
eapital felony by the clerk of the court on its minutes and signed by the 
judge is not a sufficient compliance with the provisions of C. S., 4659, its 
mandatory provisions requiring the judgment to be written and signed 
by the judge, and where it appears of record that he has failed so to do 
the case will be remanded. 


BrRocpven, J., concurring; CLARKSON, J., concurring in coneurring opinion. 


APPEAL by defendant from Stack, J., at September Term, 1929, of 
Rowan. 

No error in the trial; remanded for judgment on the verdict in accord- 
ance with the provisions of C. S., 4659. 

This is a criminal action in which the defendant was tried on his 
plea of not guilty to an indictment returned by the grand jurors for 
the State, at September Term, 1929, of the Superior Court of Rowan 
County, charging that defendant “on 27 July, A.D. 1929, with force 
and arms, in the county aforesaid, in and upon Mrs. W. H. Canup, in 
the peace of God and the State, then and there being, violently and 
feloniously, did make an assault, and her the said Mrs. W. H. Canup, 
then and there violently and against her will, feloniously did ravish 
and carnally know, against the form of the statute in such case made 
and provided, and against the peace and dignity of the State.” 

There is a count in the indictment also charging that defendant, on 
said day, and in said county, “in and upon the said Mrs. W. H. Canup, 
a female in the peace of God and the State, then and there being, un- 
lawfully, violently and feloniously did make an assault with intent to 
commit rape upon the body of her, the said Mrs. W. H. Canup, and 
with intent her, the said Mrs, W. H. Canup, violently by force and 
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against her will, then and there, feloniously to ravish and carnally know, 
against the form of the statute in such case made and provided, and 
against the peace and dignity of the State.” 

There was a verdict that defendant is guilty of rape. 

From judgment that defendant suffer death by means of electrocution, 
as provided by statute, C. 8., 4657, defendant appealed to the Supreme 
Court, assigning errors in the trial, and also error in the judgment. 


Attorney-General Brummitt and Assistant Attorney-General Nash 
for the State. 
T. L. Kirkpatrick and B. G. Watkins for defendant. 


Connor, J. There was evidence at the trial of this action, offered by 
the State and submitted to the jury by the court, without objection by 
the defendant, sufficient in its probative force to sustain the verdict that 
defendant is guilty of rape, as charged in the indictment. This evidence 
was sufficient to show not only that the crime of rape was committed as 
alleged in the indictment, but also that the defendant is the man who 
committed the crime, as 1s also alleged therein. 

The evidence offered by the defendant, and also submitted to the jury 
by the court, tending to show that defendant is not the man who com- 
mitted the crime of rape, which all the evidence tended to show was 
committed as alleged in the indictment, was sufficient in its probative 
force to sustain the contention of the defendant that he 1s not guilty. 
This evidence tended to contradict the testimony of the prosecutrix, 
identifying the defendant as the man who committed the crime and also 
tended to show that defendant, at the time the erime was committed, was 
not present, but was elsewhere. There was evidence tending to corrobo- 
rate both the prosecutrix as a witness for the State, and the defendant, 
as a witness in his own behalf. 

The credibility of the conflicting testimony as to the identity of the 
defendant as the man who committed the crime, was essentially a matter 
for the jury. In her testimony at the trial, the prosecutrix positively and 
without equivoeation identified the defendant as her assailant. On the 
other hand, the defendant testified that at the time the State contended 
the crime was committed, he was at a place some five or six miles from 
the scene of the crime. If the jury found the facts to be as the evidence 
for the State tended to show, and so found beyond a reasonable doubt, 
as their verdict shows they did, the only verdict which they could have 
returned, was that defendant is guilty of rape. If, however, the jury had 
accepted the testimony of the defendant as true, or if the jury, upon 
consideration of all the evidence, had had a reasonable doubt as to the 
identity of defendant as the man who committed the crime, they should, 
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and under the charge of the court, they would have returned a verdict 
of not guilty. In its charge to the jury, the court fully and correctly 
instructed them in accordance with these principles. 

Defendant’s objections to certain evidence offered by the State for the 
purpose of corroborating the prosecutrix, as a witness for the State, were 
properly overruled. At the time this evidence was admitted, the court 
instructed the jury that the evidence was not substantive evidence, 
but was offered only for the purpose of corroborating the testimony of 
the prosecutrix, and, should be considered by the jury only for that pur- 
pose. In the absence of a prayer that the court instruct the jury, in its 
charge, that this evidence was only for the purpose of corroborating the 
prosecutrix, and should not be considered by the jury as substantive 
evidence tending to prove the facts involved in the issue to be as con- 
tended by the State, there was no error in the failure of the court to so 
instruct the jury in its charge. The rule to the contrary in accordance 
with which a new trial was ordered in S. v. Parker, 1384 N. C., 209, 46 
S. E., 511, has been superseded by Rule 21, Rules of Practice in the 
Supreme Court of North Carolina, 192 N. C., at page 849. The rule 
now is that “when testimony is admitted, not as substantive evidence, 
but 1n corroboration or contradiction, and that fact is stated by the 
court when it 1s admitted, it will not be ground for exception that the 
judge failed in his charge to again instruct the jury specially upon the 
nature of such evidence, unless his attention is called to the matter by a 
prayer for instruction; nor will it be ground for exception that evidence 
competent for some purposes but not for all, is admitted generally, un- 
less the appellant asks, at the time of admission that its purpose shall be 
restricted.” 

At the trial of this action, there was no request by the defendant that 
the court instruct the jury that under the indictment u20n which de- 
fendant was on trial, if the jury should fail to find that defendant is 
guilty of rape, as charged in the indictment, or that he is guilty of an 
assault with intent to commit rape, as is also charged therein, they 
could, in accordance with the provisions of C. S., 4639 ard C. S8., 4640, 
return a verdict that defendant is guilty. of an assault with a deadly 
weapon, or of an assault upon a female, or of a simple assault. It is 
apparent from the record that no contention to this effect was made by 
the defendant or in his behalf at the trial, for the reason that all the 
evidence, if believed by the jury, showed that the crime of rape was 
committed as alleged in the indictment. No contention to the contrary 
was made by the defendant, on his cross-examination of the prosecutrix, 
or of the witnesses for the State. He offered no evidence in support of 
such contention. For his defense, defendant relied solely upon an alibi. 
S.v. Williams, 185 N. C., 685, 116 S. E., 736, where it was held that the 
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refusal of the trial judge to give the instruction requested by the de- 
fendant in that case, does not sustain the contention of the defendant 
in the instant case, that there was error in the failure of the court to so 
instruct the jury. Where all the evidence at a trial upon an indictment 
for rape shows that the crime was committed, as alleged in the indict- 
ment, and the defendant makes no contention to the contrary, but for 
his defense relies solely upon an alibi, the principle upon which a new 
trial was ordered in S. v. Williams, supra, does not apply. C. 8., 4639 
and C. S., 4640, are applicable only where there is evidence tending to 
show that defendant is guilty of a crime of lesser degree than that 
charged in the indictment. See S. v. Hardee, 192 N. C., 5338, 135 8. E., 
345, S. v. Holt, 192 N. C., 490, 135 S. E., 394, S. v. Allen, 186 N. C., 
302, 119 S. E., 504. 

The contention of the defendant that by the use of the words “tends 
to show,” in referring to the evidence offered by the State, in his charge 
to the jury, the trial judge violated the provisions of C. 8., 564, cannot 
be sustained. The judge used the identical words in referring to the 
evidence offered by the defendant. He did not thereby give an opinion 
either as to the credibility or as to the probative force of the conflicting 
evidence, which he was stating to the jury as he was required to do by 
the statute. In his charge to the jury in Lewis v. BR. #., 182 N. C,, 
382, 43 S. E., 919, the judge, referring to the substance of the testimony 
of certain witnesses, used the expressions, “the evidence tends to show,” 
and “evidence tending to show.” On defendant’s appeal to this Court, it 
was contended that this was error. The contention was not sustained. 
In the opinion in that case, it is said: “We see no valid objection to 
the expressions complained of. They do not imply an opinion on the 
part of the judge that any fact was fully or sufficiently proved.” 

After full and careful consideration of his assignments of error relied 
upon by defendant on his appeal to this Court, and based upon his ex- 
ceptions to the rulings of the court upon his objections to evidence 
offered by the State, and upon his exceptions to instructions of the court 
to the jury, in the charge, we fail to find any error for which defendant 
is entitled to a new trial. The verdict is supported by evidence offered 
by the State, and submitted by the court to the jury under a charge 
which is free from error. It is true, as earnestly contended by his coun- 
sel, that the evidence offered by defendant in support of his defense 
based upon an alibi, is of such character, as to justify their efforts in 
his behalf, both at the trial and on the appeal to this Court. We find 
nothing, however, in the record certified to this Court, on defendant’s 
appeal, to sustain the contention of defendant’s learned and diligent 
counsel that he has not had a fair trial in accordance with the laws of 
this State. We cannot, therefore, in the exercise of our jurisdiction 
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as an Appellate Court, hold that defendant is entitled to a new trial for 
errors committed by the trial judge during the trial which has resulted 
in the verdict that defendant is guilty of rape. We find no error in the 
trial, and, therefore, we cannot order that the verdict be set aside. 

After the verdict was returned, and before judgment was rendered, 
the defendant moved in the court below for a new trial, contending that 
after the verdict was returned he had, by the aid of his counsel, dis- 
covered evidence, which supported his contention that he was not at the 
home of the prosecutrix, when the crime was committed, and which 
contradicted the testimony of a witness for the State, which was offered 
at the trial as tending to show that he was the man who committed the 
erune. Defendant’s counsel in support of their motion o-fered affidavits 
of persons whose testimony was relied upon as the newly discovered 
evidence. The judge in his discretion denied defendant’s motion, and 
defendant excepted. The assignment of error based on this exception can- 
not be sustained. A motion made before the trial judge in the Superior 
Court, after the trial of the issue in a criminal action, resulting in a 
verdict of guilty, for a new trial on the ground of “newly discovered 
evidence,” is addressed to the discretion of the trial judge, and his action 
upon the motion will not be reviewed on defendant’s appeal to this Court, 
except in a case showing gross abuse of the discretion vested in him. 
Upon consideration of the affidavits appearing in the record, showing the 
nature of the evidence which defendant’s counsel discovered after the 
verdict was returned, we cannot hold that the learned judge abused his 
discretion when he refused to allow defendant’s motion. Upon authori- 
tative decisions of this Court, we must decline to review the action of 
the judge, refusing to grant a new trial on the ground of newly dis- 
covered evidence. The judge made no findings of fact upon which he 
ruled adversely to defendant, but conceding that the facts are as stated 
in the affidavits, we cannot hold that there was error in the refusal of 
the judge to allow the motion. In 8. v. Trull, 169 N. C., 363, 85 S. E., 
133, it is said: “The refusal of the court to grant a new trial for newly 
discovered testimony rested in his discretion, and is not reviewable. 
S. ve. Jimmerson, 118 N. C., 1178, 24 S. E., 494, 8S. v. DeGraff, 113 
N. C., 690, 18 S. E., 507, S. ». Morris, 109 N. C., 821, 18 S. E., 877. 
The findings of fact by the court are not reviewable. 8. v. DeGraff, 
supra, 8. v. Morgan, 120 N. C., 568, 26 S. E., 634, 8. v. Lance, 109 
N. C., 789, 14 S, E., 110; S. v. Dunn, 95 N. C., 697.” See, also, S. v. 
Hartsfield, 188 N. C., 357, 124 S. E., 629, where it is said: “It is the 
settled rule of practice with us, established by a long and uniform line 
of decisions, that new trials will not be awarded by this Court in 
criminal prosecutions for newly discovered evidence. .S. v. Walliams, 
185 N. C., 643, p. 664, 116 S. E., 570, S. v. Jenkins, 182 N. C., 818, 
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108 8. E., 767, 8. v. Lilliston, 141 N. C., 857, 54 8. E., 427, and cases 
there cited. Such motions may be entertained in the Superior Court, 
at least during the term at which the case was tried, and allowed or not, 
in the discretion of the presiding judge, and ordinarily, the action of 
the trial court and his findings of fact’on such motion are not subject to 
review on appeal.” 

Defendant’s motion in arrest of judgment made in the Superior Court, 
after the return of the verdict, for that the indictment was fatally de- 
fective was denied. In this there was no error. The defects alleged are 
the failure to describe the prosecutrix as a “female” and to allege that 
the crime was committed “by force.” The contention made on behalf of 
the defendant in this case is identical with that made in S. v. Laxton, 
78 N. C., 564. The decision in that case is an authority supporting the 
refusal of the court in the instant case to allow the motion in arrest 
of judgment. The decision in 8. v. Marsh, 182 N. C., 1000, 43 S. E., 
828, cited and relied upon by defendant is not applicable. This is 
readily apparent upon a comparison of the indictment in that case 
with the indictment in the instant case. 

It appears from the record on this appeal that the judgment of the 
court was entered on the minutes by the clerk, and that the minutes 
were thereafter signed by the judge. The judgment is as follows: “It 
is ordered by the court that the defendant be conveyed by the sheriff 
of this county to the State Prison at Raleigh, and there delivered to 
the warden of the State Prison and the warden is ordered to cause 
sufficient electricity to pass into the body of said defendant to cause his 
death, and this shall take place between the hours of 10 a.m. and 2 p.m., 
on 30 October, 1929.” It does not appear that the judgment of the 
court on the verdict of the jury was in writing, or that said judgment 
was filed in the papers in the case against the defendant, to the end that 
a certified copy thereof might be transmitted by the clerk to the warden 
of the State Penitentiary at Raleigh, North Carolina, as his authority 
to execute the judgment. The requirements of the statute (C. S., 4659) 
are mandatory and we cannot hold that the statutory provisions have 
been complied with in this case. We, therefore, order that this action 
be remanded to the Superior Court of Rowan County that a judgment 
may be rendered by said court in comphance with the statute. The 
requirements of the statutes by virtue of which this defendant must 
suffer death by means of electrocution, as the punishment prescribed 
by law for the crime committed by him, as found by the jury, must 
be strictly observed. 

We think it but just to the defendant to say that there was no evi- 
dence at the trial of this action tending to show that the defendant had 
at any time represented that his name was “Jimmy Cadoger” or “Jimmy 
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Cadozier.” When he was arrested, he informed the officers, to whom he 
was a stranger, that his name was ‘““Huzy Jackson.” He testified, without 
contradiction, that he had never been called either “Jimmy Cadoger” 
or “Jimmy Cadozier.” A witness for the State, whose testimony was 
sharply contradicted by the defendant, and who testified that he saw 
the defendant near the home of the prosecutrix a short time before 
the crime was committed, had informed the officers thet the name of 
the defendant was “Jimmy Cadoger” or “Jimmy Cadozier.” There was 
evidence tending to show that this witness knew a man, who lived in 
South Carolina, whose name was “Jimmy Cadoger” o: “Jimmy Ca- 
dozier.” Defendant contended that this was the man, and not the de- 
fendant, whom the witness saw near the home of the prosecutrix, a 
short time before the commission of the crime. The jury, nowever, failed 
to sustain this contention. 

We find no error in the trial, but in accordance with this opinion, and 
for the purpose stated therein, the action is 


Remanded. 


Brogpen, J., concurring: It is suggested in the brief of the defendant 
that he could have procured other evidence in support of his motion 
for a new trial upon newly discovered evidence, but was prevented from 
so doing by lack of time. The opinion of this Court remands the 
“action” for judgment. Hence there is no final judgment and it may be 
that the rights of the defendant to renew his motion in the trial court, 


before judgment, are not precluded or destroyed. Allen v. Gooding, 
174 N. C., 271. 


CLarkson, J., concurs herein. 





STATE v. ALFRED HOFFMAN, LAWRENCE HOGAN, DELL LEWIS anp 
WES FOWLER. 


{Filed 20 August, 1930.) 


1. Riot A a—Elements of offense of riot. 


The offense of riot is composed of the three elements of unlawful as- 
sembly, intent to mutually assist against lawful authority, and acts of 
violence: and Held, the evidence in this case plainly and unequivocally 
discloses the essential ingredients of the offense. 


2. Riot C b—Evidence of defendants’ guilt of aiding and abetting in riot 
held sufficient to be submitted to the jury. 


Evidence in a prosecution for riot tending to show that one of the 
defendants was a leader of strikers of a mill, and that he incited and 
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brought several automobile loads of strikers to the scene of the riot who 
were armed with sticks and joined the crowd and participated in the 
disturbance, and that the other defendants incited the members of the 
erowd and actively participated in the ensuing fight, with evidence to the 
contrary that the tumult resulted from acts of violence by the officers, 
and that the defendants were acting as peacemakers therein: Held, the 
evidence creates an issue of fact as to the defendants’ guilt as aiders and 
abettors in the offense which was properly submitted to the jury for its 
determination. 


3. Same—Evidence of inflammatory speech of one of defendants held com- 
petent in connection with evidence of his participation in the riot. 
Evidence of the declaration of one of the defendants on trial for the 
offense of riot, made some weeks before the disturbance, of an inflamma- 
tory and threatening nature, is held competent against him in connection 
with evidence of his participation in the disturbance. 
4. Criminal Law C b—Darty inciting, encouraging, or assisting the actual 
perpetration of a crime is guilty as aider and abettor. 


Mere presence, even with the intention of assisting in the commission 
of a crime, does not render a party an aider or abettor therein unless the 
intention to assist is communicated to the perpetrator, but if a party, 
being present, does something that will incite, encourage, or assist the 
actual commission of a crime he is guilty as an aider and abettor. 


CriMINAL action, before Cowper, Special Judge, at November Term, 
1929, of McDoweE Lt. 

The defendants, Hoffman, Fowler, Hogan, Russell, Lewis and Hall 
were indicted upon a bill containing four counts. The first count 
charged engaging in a riot; the second count charged resisting the 
sheriff of McDowell County in the performance of his duties; the third 
count charged resisting the deputy sheriff of McDowell County while 
in the discharge of his duties, and the fourth count charged resisting 
the constable of Marion Township, McDowell County, while in the per- 
formance of his duties. 

The jury convicted Hoffman, Hogan, Fowler and Lewis. By the 
judgment entered, Hogan, Fowler and Lewis were ordered to be con- 
fined in the common jail of McDowell County for a period of six 
months and assigned to work on the public roads. Hoffman was sen- 
tenced to jail for a period of thirty days and fined the sum of $1,000 
and costs. 

The verdict as shown by the record is as follows: “The Jury returned 
a verdict of guilty as to all four of the defendants on the count in the 
bill charging them with rioting and not guilty as to all other counts in 
the bill. The jury recommends the mercy of the court.” 

The names of the four defendants convicted do not appear in the 
verdict at all. The judgment is pronounced against Hogan, Fowler, 
Lewis and Hoffman. Hence we assume that the other two defendants 
were acquitted. 
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The evidence tended to show that there was a strike in progress among 
the workmen of the Clinchfield Mill and other mills in Marion, North 
Carolina. On 30 August, 1929, a man named Ruppe came from Caro- 
leen, Rutherford County, to work in the mill. He brought his furni- 
ture with him and at the instance of officials of the mill placed his 
furniture in a house belonging to the Clinchfield Mill. This house is 
situated near Highway No. 10, which is commonly referred to as the 
main street of North Carolina, running from the ocean to the moun- 
tains. The mill road branches off from No. 10, and the house in which 
Ruppe moved his furniture was about 300 yards from said highway. 
Ruppe left his furniture in the house and the house was closed. He 
then returned to his home in Rutherford County. That afternoon about 
three o’clock it was discovered by the officials of the mill that the house 
had been broken into and the furniture dumped out on Highway No. 10 
at a point at or near the mouth of the mill road. “It was just on the 
edge of the concrete and against the bank.” Officials of the mill called 
the sheriff of McDowell County to put the furniture back in the house. 
Sheriff Adkins took with him his deputies, Hendley, Tate, Gowan and 
Halliburton, and also Robbins, the constable of Marion Township. 
Arriving upon the scene and at the place where the furniture was lying 
in the road, the sheriff and his deputies found 75 or 100 people standing 
on Highway No. 10 at the mouth of the mill road, blocking the same. 
As soon as the sheriff and his deputies appeared the crowd surged about 
them. The defendants, Fowler and Lewis, were in this surging crowd 
and surged with them. Fowler had an open knife in his hand and 
Lewis was armed with a stick 2\, by 3 feet long. Eighty per cent of 
the people in the crowd who were blocking the road had sricks. 

The sheriff secured a wagon and a driver from the mill, loaded the 
furniture on it and attempted to carry it back to the house from which 
it had been taken. When the furniture had been loaded Fowler ap- 
proached the sheriff and said, “What in the hell are you going to try to 
do now?” At that time Fowler had an open knife in his hand. The 
sheriff grabbed at Fowler’s hand and he jerked the knife back and put it 
in his pocket. Thereupon the sheriff arrested Fowler and placed him 
in a car in charge of deputies Hendley and Gowan and told them to 
drive through the crowd. Fowler kept pulling back, “saying he hadn’t 
done anything.” In the meantime the crowd had increased to about 200, 
blocking the entire road and “hollering and cursing,” and saying “They 
are not going to get through this crowd.” The road leading into the 
village was blocked. When the sheriff’s car in which Fowler had been 
placed began to move through the crowd the sheriff walked behind it 
and ordered the wagon loaded with furniture to follow him. Thereupon 
the crowd closed together and when the team started they proceeded “to 
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beat the mules and throw rocks at the driver. They hit the mules with 
sticks, threw rocks at the driver and cursed. . . . They were hol- 
lering, ‘Damn scabs are not coming in. We are not going to let them 
come in and everybody hold your ground.” They shouted to the sheriff 
that he had no damn business down there and that he had better get the 
hell away from there; they were not going to let that stuff gd in.” ‘The 
sheriff kept telling them they had better stand back and let the team 
through, as they had no right to block the highway. At this time the 
defendant Hogan appeared upon the scene and began conferring with 
the crowd going “from group to group.” After Hogan was there talking 
to the crowd they continued to keep the road blocked, hollering. At this 
time the crowd had increased to about 300. When the sheriff’s car, 
carrying the defendant Fowler to jail, was passing through the crowd 
they beat on the car several times. A milkman named Houk came along 
the road to deliver milk to his customers. He saw the sheriff and his 
deputies near the mouth of the road. He was stopped by two men 
armed with sticks. When he attempted to pass through the crowd “they 
began beating on my truck.” The defendant Hogan was present at that 
time and the crowd around him had sticks. The crowd was yelling and 
hollering and cursed the milkman, or as he testified: “Called me all kinds 
of stuff, scabs and everything of that kind; I couldn’t say, was so much 
hollering and yelling, couldn’t tell what they were all saying.” 

Seeing that he and his deputies were overpowered and that the road 
was thoroughly blocked by the surging crowd and that it would be im- 
possible to move the furniture, the sheriff called for troops then sta- 
tioned in Marion. Before the arrival of the troops the defendant Hoff- 
man appeared upon the scene. The sheriff testified: “I saw Mr. Hoff- 
man’s car drive up to the switch down there two or three times, I think 
three times, and bring a load of folks and get out of his car and come 
and join the crowd. I couldn’t say how many people he brought in his 
car, three, four or five times. It is a Buick coupe. Those people had 
sticks, lots of them; when they got out of his car they would go down in 
the crowd with their sticks. It was a regular turmoil. They were 
hollering, everybody was hollering and cursing, and ever once and a 
while a rock would ziz by you.” Just as the troops came in sight the 
defendant Hogan came into the erowd and the crowd began yelling. 
Hogan said something to the crowd and part of the crowd in front began 
to put their sticks on their shoulders and began to march up and down 
in front of the crowd and holler, “Bring on the troops, to hell with 
the troops.” Captain Lyda was commanding officer of the troops. When 
he arrived at the scene with his soldiers he “told the crowd to move back 
repeatedly.” In response to that “they whooped, jeered and called us 
seab lovers and paid gunmen,” said, “Here comes the boy scouts, wooden 
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soldiers.” The troops undertook to push the crowd back so that the 
mules and wagons could move forward. Some of the men walking with 
the wagon were kicked and the mules were struck with sticks. At that 
time Hogan came up and said to Captain Lyda, “We will take charge 
of the situation.” The captain ordered him to stand back. Hogan 
replied “that he had grown to the ground, and if we wanted him to 
move back we would have to saw him off.” The captain said, “I finally 
drew my gun and put it into Hogan’s stomach and told him to move 
back. Until that time I had not been able to move him.” The sheriff 
was hit with a stick and deputy Robbins was hit on the head by a 
brick. 

The foregoing is a brief summary of the evidence offered in behalf 
of the State. The defendants offered the testimony of more than twenty- 
five witnesses contradicting the evidence of the State and tending in 
every way to exculpate the defendants. 

From the judgments pronounced the defendants appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
A. Hall Johnaton and Thomas A. Jones for defendants. 


Brocpen, J. A voluminous record and a mass of conflicting testimony 
present two questions of law: 

1. Was there sufficient evidence of a riot as defined by .aw to be sub- 
mitted to the jury? 

2. If so, was there sufficient evidence to be submitted to the jury that 
the appealing defendants aided and abetted therein? 

The offense of riot has been considered by this Court in three cases, 
to wit: S. v. Staleup, 23 N. C., 30; Spruill v. Life Ins. Co., 46 N. C., 
126; 8S. v. Hughes, 72 N. C., 25. In the Stalcup case a riot was defined 
“to be a tumultuous disturbance of the peace, by three persons or more, 
assembling together of their own authority, with an intent mutually to 
assist one another against all who shall oppose them, and afterwards 
putting the design into execution, in a terrific and viclent manner, 
whether the object in question be lawful or otherwise. An indictment 
for a riot, always avers that the defendants unlawfully assembled. And 
this averment must (we think) be proved on the trial, as well as the 
subsequent riotous acts of the defendants, before they can be convicted 
of a riot.’ In other words, the offense is composed of three necessary 
and constituent elements, to wit: (a) unlawful assembly; (b) intent to 
mutually assist against lawful authority; (c) acts of violence. 

A perusal of the evidence discloses plainly and unequivocably the 
essential ingredients of riot, and hence this phase of the case will not 
be debated. 
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The second question of law involves aiding and abetting. Mere pres- 
ence, even with the intention of assisting in the commission of a crime, 
cannot be said to have incited, encouraged, or aided the perpetrator 
thereof, unless the intention to assist was in some way communicated to 
him; but if one does something that will incite, encourage, or assist the 
actual perpetration of a crime, this is sufficient to constitute aiding and 
abetting. S. v. Hart, 186 N. C., 582, 120 S. E., 345; S. v. Dail, 191 
N. C., 234, 181 S. E., 574; S. o. Tyndall, 192 N. C., 559, 135 S. E., 451; 
S.v. Baldwin, 193 N. C., 566, 1387 S. E., 590. 

In order to apply the well settled principles of law it is necessary to 
recur briefly to the facts with reference to the participation of each of 
the appealing defendants in the riot. 

Alfred Hoffman: This defendant was a recognized mouthpiece of the 
employees of the mill. He made several speeches to the workmen, and 
apparently they were depending upon his counsel and advice. The 
evidence for the State tended to show that at a meeting about three weeks 
before the date of the riot this defendant, in a public utterance, had 
said, “Don’t let any one move into the Clinchfield mill village. Watch 
Rutherford County and South Carolina cars especially.” There was 
further testimony from the State to the effect that at the same meeting 
over which the defendant Hoffman was presiding, he said: “If anybody 
gives out anything, they will take a long ride and won’t come back.” 
Hoffman testified as a witness in his own behalf that one Herling, a 
newspaper reporter was making some sort of a speech and that he 
(Hoffman) sent for the defendant Hogan, “and I told him to go down 
there and make that damn fellow keep his mouth shut, or something to 
that effect; I don’t know just exactly what I said, but my effort was to 
get him quiet; he was speaking when I got there.” 

This testimony from the defendant tends to corroborate other evidence 
offered by the State to the effect that Hoffman was regarded as a leader 
by the workmen. 

The sheriff testified that during the riot Hoffman made two or three 
trips with his car, stopping at a point near the scene of the disturbance, 
each time bringing a load of people armed with sticks. “When they 
got out of his car they would go down in the crowd with their sticks.” 

Another witness for the State testified: “Those folks Hoffman brought 
there, when they got out of his car, they walked into the crowd and took 
hand or part in the crowd, hollering, yelling, and cursing like the rest 
were doing at that time. . . . There was not a thing between Hoff- 
man and the crowd to keep him from seeing what was going on there. 

I would say, pracucaly all of them in the crowd I saw Hoffman 
brine up there had sticks.” 
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Hogan: The State offered evidence that Hogan went down to the 
Marion Mill and requested a man named Bryson who was on the picket 
line “to get the gang of fighters and go to Clinchfield.” Hogan was 
present in the crowd that blocked Highway No. 10. He went from 
group to group talking to various persons at the time the tumult was in 
progress. When the troops arrived he declined to move so that the 
troops could pass until the captain of the military company drew his 
pistol. Hogan and Hoffman were closely associated in leadership of the 
workmen. Hoffman lived at Hogan’s house and Hogan ‘‘was in charge 
of the relief and supervised the giving of requisition slips to the strik- 
ers.” Hoffman testified: “I have made quite a few speeches around 
here as an officer of the organization. I depended on Hogan.” 

Lewis: The sheriff testified: “Del Lewis was right in the crowd help- 
ing to block the highway, kept us from getting back in the house with 
this stuff through the street. . . . He made all the racket he could.” 

Deputy Sheriff Hendley testified that Lewis beat upon the truck of the 
milkman who was trying to pass through the crowd. Lewis also “barked” 
at the officers. The sheriff said: “Lewis is a big barker.” 

Fowler: This defendant had an open knife in his hand and was 
arrested by the sheriff. 

The foregoing excerpts from the evidence offered by the State war- 
ranted the trial judge in submitting the cause to the jury. The defend- 
ants, each for himself, denied any and all participation in the riot and 
offered testimony of many witnesses tending to show that they were 
present as peacemakers and not as stirrers-up of strife; and further- 
more, that the whole tumult resulted from acts of violence committed by 
the officers upon women who were in the crowd, and that this conduct 
created the tumultuous scene disclosed by the evidence. However, the 
evidence in its totality produces a clear-cut issue of fact and under our 
system of law issues of fact must be determined by a jury. 

Exception was taken to the introduction of the declaration of Hoff- 
man at a meeting some three weeks before 30 August, 1928, to the 
effect that cars coming from Rutherford should be watched, and that if 
anybody told anything “they would take a long ride.” Hoffman denied 
the making of any such declaration. There is no suggestion that the 
other defendants approved the declaration. This evidence would cer- 
tainly be competent against Hoffman in connection with his conduct at 
the time of the riot in bringing various parties of men to the scene, most 
of whom were armed with sticks. 

No error. 
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M. BE. GRUBER et au, v. BE. W. EWBANKS, TRUSTER, ET At. 
(Filed 20 August, 1930.) 


1. Judgments F c—Defendant may not move for judgment on counter- 
claim, after final judgment, pending motion for judgment on in- 
junction bond. 


Where the plaintiff brings suit to enjoin the defendant from foreclos- 
ing upon a mortgage or deed of trust, and the defendant sets up as a 
counterclaim the notes secured by the mortgage, and the temporary order 
is continued to the final hearing upon the plaintiff’s filing bond, and upon 
the trial of the action the defendant’s motion as of nonsuit is allowed 
and the judgment affirmed on appeal, defendant’s motion for judgment 
on the counterclaim, made for the first time after the final judgment, and 
while the action was pending only for the purpose of ascertaining the 
damages which the defendant had sustained by reason of the issuance of 
the restraining orders, is properly refused, the defendant by moving for 
judgment as of nonsuit and by failing at that time to move for judgment 
on his counterclaim having waived his right, if any, to such judgment, 
his motion as of nonsuit operating in effect as a voluntary nonsuit on the 
counterclaim. 


2. Injunctions H b—Recovery may not be had on injunction bond for items 
of damage not set out in bill of particulars. 


Where an, injunction restraining the defendant from selling certain 
land under foreclosure proceedings has been continued to the final hear- 
ing upon the plaintiff’s filing bond, and at the hearing the action is dis- 
missed, upon the defendant’s motion for judgment fer Qamages sustained 
by reason of the issuance of the restraining orders, the defendant having 
filed a bill of particulars by order of court setting out the items of dam- 
ages claimed by him: Held, the defendant is confined to the items set out 
in his bill of particulars and may not recover as a part of his damages the 
rental value of the lands when he has failed to include such rental value 
in his bill of particulars as an item of damage claimed by him. 


3. Injunctions H a—Measure of damages recoverable against injunction 
bond. 


Where a temporary order restraining the defendant from selling cer- 
tain land under foreclosure proceedings has been continued to the final 
hearing upon the plaintiff filing bond as required by C. S., 854, and the 
injunction is finally dissolved, the measure of damages recoverable on 
the injunction bond is the loss,sustained by the defendant by reason of 
the issuance of the restraining orders not exceeding the penal Sum of the 
bond, which is ordinarily the depreciation, if any, in the value of the 
property from the date of the issuance of the injunction to the date of 
its dissolution, but if the value of the property at the date of the issu- 
ance of the injunction is insufficient to pay the amount of the debt secured 
by the mortgage, and there has been no depreciation in the value of the 
property, the measure of damages is the amount of interest on the debt 
accrued during the time the injunction is in force and not paid from the 
proceeds of the sale or otherwise. C. S., 854. 
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Arpra by both plaintiffs and defendants from Schenck, J., 7 Decem- 
ber, 1929. From Hrnperson. Reversed and remanded. 

This action was begun on 29 February, 1928. On the allegations of 
the complaint, plaintiffs prayed judgment that defendants be enjoined 
from selling the land described therein under the power of sale con- 
tained in a deed of trust executed by the plaintiff, M. E. Gruber, to the 
defendant, E. W. Ewbanks, trustee. This deed of trust was executed 
by the plaintiff to secure the payment of certain notes now held by the 
defendant, Lucille L. Seigling, executrix of R. C. Seigling, deceased. 
The consideration for said notes was the balance of the purchase price 
for said land, which was sold and conveyed by R. C. Seigling to the 
plaintiff, M. E. Gruber. Plaintiffs also pr ayed for judgment that the 
transaction resulting in the said conveyance be rescinded; that they 
recover of the defendant, Lucille L. Seigling, executrix, the amounts paid 
on the purchase price for said land and that the said notes be canceled 
and delivered to the plaintiffs. 

Orders restraining the sale of the said land, issued on motion of the 
plaintiffs, were continued to the final hearing. Bonds were executed by 
the plaintiffs and their sureties, and filed as required by the judge in 
accordance with the provisions of C.S., 854. 

Defendants in their answer denied the material allegations of the 
complaint. In further defense of plaintiffs’ action, defendants alleged 
certain facts upon which they contended that plaintiffs are estopped 
from maintaining this action. They prayed judgment that the restrain- 
ing orders issued in the action be dissolved; that they recover of the 
plaintiffs the sum of $100,000, the amount of the notes described in the 
complaint, with accrued interest, and that they have such other and 
further relief as the court should find that they are entitled to. 

The action was tried at November Term, 1928, of the Superior Court 
of Henderson County. At the close of the evidence for plaintiffs, on 
motion of defendants, the action was dismissed by judgment as of non- 
suit. C. §., 567. Defendants did not move at the trial for judgment 
on the notes, or for any other affirmative relief. Plaintiffs’ appeal from 
the judgment was heard at the Spring Term, 1929, of the Supreme 
Court. The judgment was affirmed, 197 N. C., 280, 148 S. E., 246. 

After the judgment of the Supreme Court had been berthed to the 
Superior Court of Henderson County and after notice to plaintiffs, 
defendants moved for judgment (1) that they recover of the plaintiffs 
the sum of $100,000, the amount of the notes described in the com- 
plaint, with accrued interest, less the sum of $50,000, realized from the 
sale of the land described in the deed of trust, under the power of sale 
contained therein, which had been applied as a credit on said notes; 
and (2) that they recover of the plaintiffs and the sureties on the injunc- 
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tion bonds filed in the action, the damages which they had sustained by 
reason of the issuance of the restraining orders, which had been dis- 
solved by the final judgment in the action. 

Upon the hearing of these motions, the motion for judgment on the 
notes was denied. Defendants excepted to the denial by the court of 
their motion, and on their appeal to the Supreme Court assign such 
denial as error. 

Prior to the hearing of the motion for judgment for the damages re- 
sulting from the issuance of the restraining orders, plaintiffs moved 
that defendants be required to file a bill of particulars, setting forth in 
detail each and all of the items of damages claimed by defendants. This 
motion was allowed, and in obedience to the order of the court, defend- 
ants filed a bill of particulars in which they set out in detail the several 
items of damages claimed by them. None of these items was for the 
rental value of the land from the date of the issuance of the first re- 
straining order to the date of the final judgment. 

At the hearing of defendants’ motion, the court found that the reason- 
able rental value of the land described in the complaint, during the 
time defendants were restrained and enjoined from selling the same 
under the power of sale in the deed of trust, was $2,000; and that de- 
fendants had expended the sum of $36.90 in readvertising the land for 
sale, after the final judgment by which the restraining orders were dis- 
solved. The court was of opinion, and so held, that defendants were 
not entitled to recover as damages other items set out in the bill of par- 
ticulars. These items were the interest on the notes which accrued while 
defendants were enjoined from selling the land, and the amount paid 
out by defendants on account of witnesses who had attended the trial, 
and who were nonresidents of this State. 

From judgment that defendants recover of the plaintiffs and their 
sureties the sum of $2,036.90, as damages resulting from the issuance 
of the restraining orders, both plaintiffs and their sureties, and defend- 
ants appealed to the Supreme Court. 


Arledge & Taylor for plaintiffs and their sureties. 
Buist & Buast and Ewbank, Whitmire & Weeks for defendants. 


Connor, J. There was no error in the denial of defendants’ motion 
for judgment on the notes described in the complaint. This motion was 
made for the first time after the action had been dismissed by final judg- 
ment, and after said judgment had been affirmed on plaintiff’s appeal, by 
this Court. The action was not pending, at the time the motion was 
made in the Superior Court of Henderson County, except for the purpose 
of ascertaining the damages which defendants had sustained by reason of 
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the issuance of the restraining orders, and the continuance of said 
orders to the final hearing. C.8S., 855; Well Co. v. Ice Co., 125 N. C., 
80, 34 8S. E., 198. Even if it be conceded that the allegations in the 
further defense of defendants’ answer, are sufficient to constitute a 
counterclaim, upon which defendants would have been entitled to judg- 
ment at the trial of the action, when defendants, at the close of the 
evidence for the plaintiffs, moved for judgment dismissing the action as 
of nonsuit, C. S., 567, and failed at that time to move for judgment on 
the notes, or for other affirmative relief, they waived their right, if 
any, to such judgment, and in effect submitted to a voluntary nonsuit on 
their counterclaim. It was too late, after the action had been dismissed 
on their motion, to move at a subsequent term of the court, for judgment 
on their alleged counterclaim, or cross-action. After the judgment 
dissolving the restraining orders and dismissing the action had been ren- 
dered, defendants sold the land under the power of sale in the deed of 
trust. This was a recognition by defendants that the action was no 
longer pending for the purpose of affording relief to either plaintiffs or 
defendants upon any cause of action alleged either in the complaint or 
in the answer. 

There is error in the judgment that defendants recover of plaintiffs 
and the sureties on their injunction bonds the rental value of the land 
described in the complaint, for the period during which defendants were 
enjoined and restrained from selling said land under the power of sale 
in the deed of trust. Defendants did not include such rental value as an 
item of the damages claimed by them, in their bill of particulars. It 
was error, therefore, for the court to hear and consider evidence offered 
by defendants over the objections of plaintiffs, as to such rental value. 
The court, in its discretion (Townsend v. Williams, 117 N. C., 330, 23 
S. E., 461) had allowed plaintiffs’ motion that defendants be required 
to file a bill of particulars. ©. S., 584. When in obedience to the order 
of the court, defendants had filed their bill of particulars, they should 
have been confined, at the hearing, to the items of damage set out therein. 
It has been so held by this Court with respect to evidence offered by the 
State at the trial of a criminal action, where upon motion of the de- 
fendant and in obedience to the order of the court, the sclicitor for the 
State had filed a bill of particulars, prior to the trial. &. v. Wadford, 
194 N. C., 336, 139 S. E., 608. The rationale of this holding is applica- 
ble to evidence offered at the trial of a civil action, where on motion of 
one of the parties, the other party has filed a bill of particulars, in 
obedience to an order of the court. Wiggins v. Guthrie, 101 N. C., 661, 
78. E., 761. 

There was no error in the holding of the court that defendants are not 
entitled to recover, as damages resulting from the issuance and con- 
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tinuance of the injunction bonds, the item of interest, or the amount 
expended by defendants in procuring the attendance at the trial of non- 
resident witnesses. Neither of these items as set out in the bill of par- 
ticulars can be included in the damages sustained by defendants by 
reason of the restraining orders or injunctions, C. S., 854. 

Whereas, in the instant case, a creditor whose debt is secured by a 
mortgage or deed of trust, was restrained and enjoined, by orders issued 
in an action pending in the Superior Court, from exercising the power 
of sale contained in the mortgage or deed of trust, and the debtor was 
required in accordance with the provisions of the statute, C. S., 854, to 
file an undertaking or bond, to the effect that the debtor and his sure- 
ties, would pay to the creditor such damages, not exceeding the penal 
sum of the undertaking or bond, as the creditor should sustain by reason 
of the injunction, if the injunction was finally dissolved by the court, the 
measure of the damages which are recoverable by the creditor upon the 
dissolution of the injunction, is ordinarily the depreciation, if any, in 
the value of the property conveyed by the mortgage or deed of trust, as 
security for the debt, from the date of the issuance of the injunction to 
the date of its dissolution. The only interest which the creditor has in 
the property 1s 1ts preservation as security for his debt, undiminished in 
value. It is this interest only which the debtor, who procures an order 
restraining the creditor from enforcing his security by the sale of the 
property, 1s required to protect by a bond or undertaking. If, notwith- 
standing the injunction, the creditor collects his debt, interest and 
costs, by the sale of the property, after the dissolution of the injunction 
or otherwise, he sustains no damages by reason of the injunction. If 
the property depreciates in value during the time the injunction is in 
force, and the creditor for that reason fails to collect his debt, interest 
and costs, the amount of such depreciation is ordinarily the measure of 
his damages. 

If the value of the property at the date of the issuance of the injunc- 
tion was not sufficient to pay the debt and interest, then accrued, the 
interest on the debt which has accrued while the injunction was in force, 
may be a proper item of damages for which the bond is hable. The 
creditor is entitled to the same security at the date of the dissolution of 
the injunction that he had at the date of its issuance—no more, and no 
less. If by reason of the issuance of the injunction he has lost the 
interest which has thereafter accrued, this loss may justly be included 
in the damages, recoverable on the bond. 

The author of the article entitled “Injunctions,” 32 Corpus Juris, at 
page 470, says that “it has been held that the loss in value of the prop- 
erty during the time the injunction was 1n operation, not exceeding the 
penalty of the bond, and the interest thereon from the time of the 
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institution of the suit, is the proper measure of damages.”” Where there 
has been no depreciation in the value of the property, but such value 
both at the date of the issuance of the injunction and at the date of its 
dissolution, was insufficient to pay the debt and interest accrued at the 
date of the issuance of the injunction, the creditor has manifestly sus- 
tained damage in the loss of interest which accrued after the injunction 
was issued and while it was in force. Hence in the instant case, if it 
shall be found that the property was sufficient in value at the date of the 
issuance of the restraining orders to pay the notes secured by the deed of 
trust, and all interest thereon to the date of the final judgment, but was 
not sufficient, because of depreciation in value to pay said notes and 
interest, at the date of the final judgment, the amount of such deprecia- 
tion is the measure of damages recoverable on the bonds, subject, of 
course, to the limitation of liability by reason of the penal sunis of said 
bonds. If the property was not sufficient, at the date of the issuance of 
the restraining orders, to pay said notes and interest, and there has been 
no depreciation in the value of the property, then, the measure of dam- 
ages is the amount of interest accrued during the time the restraining 
orders were in force, and not paid from the proceeds of the sale of the 
property or otherwise. 

The full measure of damages recoverable on the bond dated 19 June, 
1928, is not presented on this record. This bond was filed by the plain- 
tiffs, in obedience to the order of the court, as a condition precedent to 
the continuance of the temporary restraining order to the final hearing. 
The penal sum of the bond is $7,500. It is conditioned for the payment 
by plaintiffs to defendants of such sum and interest thereon as may be 
finally adjudged to be due to defendants by plaintiffs on the notes de- 
scribed in the complaint. The bond was required as “additional secu- 
rity” for the debt. It is therefore distinguishable from the statutory 
bonds required by C. S., 854. 

The judgment is reversed, and the action is remanded to the Superior 
Court of Henderson County for a further hearing of defendants’ motion 
for judgment on the bonds filed by plaintiffs in this action. The court, 
in the exercise of its discretion, and after due notice to plaintiffs, may 
permit the defendants to amend their bill of particulars, so as to include 
therein claims for damages to be ascertained in accordance with this 
opinion. 

Reversed and remanded. 
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T. M. MARSH, Executor or ESKER CANTER, v. DURHAM LIFE 
INSURANCE COMPANY. 


(Filed 20 August, 1980.) 


Insurance K a—Knowledge of agent of physical condition of applicant is 
imputed to insurer. 


Knowledge of the agent writing a policy of life insurance of the physi- 
eal condition of the applicant is imputed to the insurer and the insurer 
may not avoid the policy upon the ground of false representations in 
regard thereto. 


Civin action, before Sink, Special Judge, at January Special Term, 
1930, of Surry. 

The plaintiff instituted an action for the recovery of $770, which he 
alleged was due to the estate of his intestate by virtue of a policy of life 
insurance issued by the defendant. 

The following issues were submitted to the jury: 

1. “Did the insured falsely and fraudulently represent that he was in 
good health and had not been afflicted as alleged in the answer?” 

2. “Did the defendant, with knowledge of insured’s condition and 
such affliction issue and deliver the policy sued on?” 

3. “What amount, if any, is defendant indebted to plaintiff?” 

The jury answered the first issue “No,” the second issue “Yes,” and 
the third issue “$770, with interest.” 

The defendant offered evidence that plaintiff’s intestate had under- 
gone an operation in which one of his kidneys had been removed several 
years prior to the application for the policy of insurance sued on. The 
application stated that plaintiff’s intestate had never been attended by 
a physician. The plaintiff, however, offered testimony to the effect that 
the agent of defendant who took the application, knew of the physical 
condition of plaintiff’s intestate at the time the application was signed. 
The agent testified that he talked with the superintendent about writing 
the policy because he had heard that the health of the insured was not 
good and that the superintendent had instructed him to write the policy 
if he knew of no physical defects. 

From judgment for plaintiff defendant appealed. 


Folger & Folger for plaintiff. 
H.C. Bwens for defendant. 


Per Curtam. The knowledge of an insurance agent, who procures an 
application for insurance, that at the time the applicant is in ill health, 
is imputed to the company, and such knowledge will prevent the com- 
pany from avoiding the contract on the ground of false warranty. 
Short v. Insurance Co., 194 N. C., 649, 140 8. E., 302; Insurance Co. v. 
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Grady, 185 N. C., 348, 117 S. E., 289. Therefore, evidence as to the 
knowledge of the agent writing the application, as to the physical condi- 
tion of applicant was competent. The pertinent principle of law was 
thus declared in Follette v. Accident -Asso., 107 N. C., 240, 12 S. E,, 
370: “Actual knowledge of the plaintifi’s defective hearing on the part 
of the agent was constructive notice of it to his principal, and, hence, thé 
latter is deemed to have waived the objection that the deafness of the 
former was a bodily infirmity, notwithstanding the fact that it was pro- 
vided in the policy that the agents of the company should have no 
power to waive lts conditions.” 

Hence the answer of the jury to the second issue entitles the plaintiff 
to recover. 

No error. 





J. L. HAMME vy. R. B. LINEBERGER. 
(Filed 20 Avgust, 1930.) 
Attorney and Client D a—-Attorney fully discharging all! duties he is 


employed to perform is entitled to recover fee therefor, 


Where-.an attorney is emploved to institute an action, and the action 
has been instituted and successfully prosecuted, and the attorney has fully 
discharged all duties he was employed to perform, he is entitled to 
recover his fee therefor. 


Civin action, before Harding, J., at December Civil Term, 1929, of 
GASTON, 


J. LL, Hamme for plarnteff. 
BH. R. Warren for defendant. 


Per Curtam. It 1s admitted that the plaintiff, an attorney at law, 
was employed by the defendant to institute an action for damages to 
property caused by the diversion and contamination of water. It is 
further admitted that the action was brought and the trial judge finds 
as a fact that the defendant agreed to pay plaintiff for his services a 
sum of money equal to one-third of the recovery. It is further found 
as a fact that the defendant recovered $6,000. 

The said judgment was apparently entered by consent. 

The defendant resists payment upon the ground that he has not 
collected the judgment, because he was required to sign an easement, 
and his wife will not join in such conveyance. 

Upon the record, as presented, the plaintiff has fully discharged all 
duties that he was employed to perform and is therefore entitled to 
recover. 


Affirmed. 
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J. P. CRISP vy. KITCHIN LUMBER COMPANY. 
(Filed 20 August, 1930.) 


Master and Servant C b—~Where failure to furnish tool is not shown to 
be cause of injury and injury could not be foreseen, master is not 
liable. 

An employer is not liable in damages to his employee for unanticipated 
accidents or for failure to furnish an implement when it is purely specu- 
lative as to whether the injury would have occurred had it been fur- 
nished. 


Civin action, before Moore, J., at January Term, 1930, of Granam. 
At the conclusion of plaintiff’s evidence there was judgment of non- 
suit. 


Morphew & Morphew and Moody & Moody for plaintcff. 
R. LL. Phillips for defendant. 


Per Curtam. In substance the case is this: The plaintiff and other 
workmen were engaged in removing trees, logs, stumps and rocks from 
the right of way of a proposed lumber road. The foreman directed the 
plaintiff to assist in rolling a large chestnut log down the nll. There 
was a limb under the log, which, according to the evidence, projected 
about two feet beyond the log. When the log began to roll the limb was 
thereby released and flew up and hit plaintiff on the hip, inflicting 
injury. There was nothing to indicate to the foreman that the limb was 
likely to cause injury. 

The evidence leaves upon us the impression that the injury was the 
result of a mishap which sometimes creeps into the day’s work without 
fault or negligence on the part of anybody. For such, the law creates 
no hability. 

The plaintiff insists that a “peavey” was a tool approved and in 
general use for moving logs, and that if such an instrument had been 
furnished he would not have been injured, but a “peavey” would not 
have prevented the limb from flying up upon being released from the 
log. This contention, therefore, is sheer speculation, based upon the 
theory that the plaintiff would have been at the end of the “peavey” 
handle and out of reach of the flying ihmb. He might have been so 
situated at the time or might not, depending upon the progress of the 
work. 

Reviewing the entire record, we are of the opinion that the judgment 
of nonsuit was properly entered. 

Affirmed. 
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MARY E. LONG et aL. y. CITY OF RANDLEMAN, 
(Filed 20 August, 19380.) 


Highways A d—Statutory remedy against Highway Commission for taking 
of lands is exclusive. 


The remedy afforded by statute to the owner of lands for damages for 
the taking of his property for State highways is exclusive, and a motion 
as of nonsuit in an action therefor against a city which had agreed to 
save the Highway Commission harmless on claims for compensation 
within the city limits is properly allowed. C. S., 3846(bb), 3846(ff). 


Civin action for damage to property, before MacRae, Special Judge, 
at October Special Term, 1929, of Ranpotpn. 
There was a judgment of nonsuit, from which plaintiff appealed. 


Moser & Burns and A. C. Davis for plaintiff. 
Brittain & Brittain and H. M. Robins for defendant. 


Per Curiam. The State Highway Commission constructed Highway 
No. 70 through the city of Randleman. In so doing the road was built 
across certain land of plaintiff within the corporate limits of said city. 

The law imposes upon the Highway Commission the duty to lay out 
and build State highways, and in order to enable it to properly perform 
its function it is authorized to condemn land. C. S., 3846(bb). The 
defendant entered into an agreement with the Highway Commission in 
accordance with C. S., 3846(ff) to “save the State Highway Commission 
harmless from any claim for damages arising from the construction of 
said work through the said city, and including claims for right of way, 
change of grade line, and interference with public service structures.” 
The State Highway Commission was not a party to the action. 

Ample remedy is afforded to owners of land whose property has been 
taken for highway purposes and this remedy provided by statute is 
exclusive. Latham v. State Highway Commission, 191 N. C., 141, 131 
S. E., 885; McKinney v. Highway Commission, 192 N. C., 670, 135 
S. E., 772; Greenville v. Highway Commission, 196 N. C., 226, 145 
S. E., 31. In the McKinney case, supra, this Court pointing out the 
remedy, said: “This remedy is equally available to the owner of land 
and the State Highway Commission.” 


Affirmed. 
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JOHN B. SUTHERLAND v. R. GC. McLEAN anv J. O. FAYSOUX. 
(Filed 10 September, 1930.) 


1, Judgments K b—Judgment by default may be set aside by defendant 
without fault who has employed counsel of another county to appear 
therein. 


An attorney who has obtained a license to practice law from the 
Supreme Court has a right to practice in the courts of all the counties of 
the State, and where a client has employed a licensed, reputable attorney 
of good standing, residing in one county to defend him in an action pend- 
ing in another county, and has put him in possession of the facts constitut- 
ing the defense, and the attorney has prepared and properly filed an 
answer: Held, upon a judgment being obtained for the negligent failure 
of the attorney to appear and defend the cause when called for trial, the 
defendant may have the judgment set aside fer surprise und excusable 
negleet upon his motion aptly made, the negligence of the attorney not 
being imputed to the client, and the latter being without fault. 


2. Same—Where answer stating meritorious defense has been filed, find- 
ing to that effect is not necessary to set aside judgment for sur- 
prise, etc. 

Where a judgment has been obtained against a defendant for failure to 
appear and defend an action when it was called for trial, a finding of a 
meritorious defense iS not hecessary in order to set aside the judgment 
for surprise and excusable neglect when the defendant has filed an answer 
in the cause alleging facts which, if beHeved, would constitute a meri- 
torious defense, it appearing to the appellate court that the allegations 
of the answer were sufficient. 


Sracy, C. J., dissenting; Apams, J., concurs in dissent. 
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APPEAL by the defendant, R. C. McLean, from Clement, J., at July 
Term, 1928, of AsHE. 

The plaintiff instituted an action in Ashe County against the de- 
fendants. The appealing defendant, R. C. McLean, was at the time of 
the commencement of the action a citizen of Gaston County. The sum- 
mons was issued out of the Superior Court of Ashe County on 17 June, 
1927, and a verified complaint was duly filed on said date. The sum- 
mons was served on both defendants on 20 June, 1927. When the 
summons and complaint were served the appealing defendant employed 
Mangum & Denny, a firm of reputable lawyers living in Gaston County. 
He disclosed to his attorneys all the facts constituting his defense, and 
they prepared an answer, which was duly filed in the Superior Court 
of Ashe County on 1 July, 1927. The cause came on for trial at the 
July Term, 1928. Neither of the defendants appeared in person or by 
attorneys, and upon the verdict of the jury judgment was entered against 
the defendant for the sum of $885.75, with interest and costs. On 
21 November, 1928, the defendant McLean, after due notice, made a 
motion before the clerk to set aside said judgment on the ground of 
mistake, inadvertence, surprise and excusable neglect as provided by 
C. §., 600. The clerk overruled the motion of the defendant and he 
appealed to the judge of the Superior Court. The judge found three 
facts, to wit: (1) That the appealing defendant McLean employed the 
firm of Mangum & Denny, attorneys at law, to represent him in the 
trial of the cause; (b) that the defendant did not eraploy any local 
counsel in regular attendance upon the Superior Court cf Ashe County; 
(c) that the firm of Mangum & Denny did not regularly attend the 
Superior Court of Ashe County. 

Upon the foregoing facts the judge refused to set aside the judgment, 
and the defendant McLean appealed. 


I’. C, Bowte for plaintiff. 
W. H. Sanders and W. R. Bauguess for defendant, R. C. McLean. 


Brogpren, J. The case presents a single proposition of law, to wit: 
What duty does the law impose upon a defendant in a civil action with 
reference to the preparation and trial of his cause? 

There are a host of decisions in this State upon the subject, and many 
of them are totally irreconcilable. However, it is fairly clear that two 
imperative duties are imposed upon a defendant in a civil action: First, 
he must give to the litigation such attention “as a man cf ordinary pru- 
dence usually bestows upon his important business.” ‘This principle is 
announced in many cases, of which the following ere illustrative: 
Kerchner v. Baker, 82 N. C., 169; Pepper v. Clegg, 18% N. C., 312, 48 
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S. E., 906; Jernigan v. Jernigan, 179 N. C., 287, 102 8S. E., 310; Lam- 
ber Co. v. Chair Co., 190 N. C., 437, 180 S. E., 12. Second, the defend- 
ant must employ counsel. 

In Manning v. R. R., 122 N. C., 824, 28 S. E., 963, this Court said: 
“Litigation must ordinarily be sendin by His of counsel; and. 
hence, if there is neglect of counsel, the chent will be held excusable for 
relying upon the diligence of his counsel, provided he is in no default 
himself. . . . He must, however, not only pay proper attention to 
the cause himself, but he must employ counsel who ordinarily practices 
in the court where the case is pending, or who are at least entitled to 
practice in said court and engage to go thither.” Another portion of 
the same opinion declares: “Besides, even if the general counsel of the 
defendant, to whom the summons was sent, had been counsel regularly 
authorized and empowered to practice in the courts of this State, it 
does not appear that he was in the habit of attending regularly the 
courts of Bertie County, or especially agreed to attend the term of said 
court in this matter, and in the absence of such proof the defendant has 
not shown that it has paid proper attention to the case, and that its 
neglect was excusable, and this burden was on the defendant.” 

Apparently this case was the first to intimate that home geography 
had anything to do with the efficiency or diligence of counsel in repre- 
senting clients. Moreover, the Jlanning case involved the employmeut 
of an attorney who was a nonresident of North Carolina, and therefore 
had no right to practice In our courts, and who did not habitually 
practice therein. 

Again in Bank v. Palmer, 153 N. C., 501, 69 S. E., 507, this Court 
said: “It has been held by this Court that a party litigant ‘who seeks to 
be excused for laches, on the ground of excusable neglect, must show 
that the counsel employed is one who regularly practices in the court 
where the litigation 1s pending, or at least one who is entitled to practice 
therein and was especially engaged to go thither and attend to the case.’ ” 
Citing Manning v. Rk. Rk. The Palmer case also involved the employ- 
ment of a nonresident attorney. 

Up to this point the duty imposed upon a defendant was to employ 
an attorney who either practiced regularly in the county where the liti- 
gation was pending or who was entitled to practice therein and was 
especially engaged to go thither, but this rule is tremendously expanded 
in later cases. Thus, in Jernigan v. Jernigan, 179 N. C., 237, 102 
S. E., 310, the Court says: “It further appears that he employed attor- 
neys not ne in Harnett County, where the case was pending, and 
not practicing in its courts. The denned judge could consider this fact 
upon the question of negligence.” In the Jernigan cause, suit was 
brought in Harnett, and the defendant employed able and reputable 
counsel at Smithfield in Johnston County, only a few miles away. 
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Again in Cahoon v. Brinkley, 176 N. C., 5, 96 S. E., 650, this Court 
said: ‘Where the defendant employs a counsel nonresident in this State, 
or even counsel in this State who does not reside in the county of trial, 
or who does not habitually attend that court, the judgment, for want of 
an answer, will not be set aside, for such neglect is inexcusable.” 

It is apparent, therefore, that the home geography rule was not at 
first contemplated; but, according to these decisions, it is the duty of a 
defendant, even though he employs reputable and efficient counsel in 
one county, to also employ local counsel residing in the county where the 
cause is to be tried. Under this rule, if a defendant relies upon the 
home-grown product, he is safe from the penalty of negligence; but if 
he relies upon a reputable attorney, duly authorized to practice in all 
the courts of North Carolina, but who does not happen to be affected by 
the local geography of the trial, he must suffer the consequence of his 
negligent act. 

The rule requiring a litigant to employ local counsel was apparently 
built upon the idea that the counties of the State were foreign juris- 
dictions with respect to each other, and harks back to a time when 
transportation facilities and inter-communication in the State were 
crude and ineffective, thus rendering it practically impossible for a 
lawyer to attend to business beyond the range of his imraediate vicinity. 
This conception was expressed in Cogdell v. Barfield, 9 N. C., 332, de- 
cided in 1823. In that case the defendant employed a lewyer in Duplin 
to appear and defend a case in Sampson. The attorney failed to dis- 
charge his duty. The Court declared that the defendant was entitled to 
no relief because he “incurred the risk of counsel’s attendance, who did 
not practice in the court, while he was told of others that would be in 
attendance.” This, of course, is a quaint doctrine as i: seems, the de- 
fendant was penalized for failure to take the advice of volunteers who 
undertook to recommend good lawyers that could endure the hardship 
of the journey of a few miles from Duplin to Sampson, Nevertheless, 
it is quite apparent that the ideas of professional diligence and contacts 
with the court, obtaining over one hundred years ago, are still invoked 
to measure the professional responsibility of attorneys in this modern 
day of changed conditions and changed professional obligations. 

The true rule was first expressed in Griel v. Vernon, 65 N. C., 76. 
This Court declared: “In this case the party retained an attorney to 
enter a plea for him; that an attorney should fail to perform an engage- 
ment to do such an act as that, we think may fairly be considered a 
surprise on the client; and that the omission of the client to examine 
the records in order to ascertain that it had been done, wag an excusable 
neglect.” 

Again, in Taylor v. Pope, 106 N. C., 267, 11 S. E., 257, the defendant 
attended court, but was assured by this attorney that “he would attend 
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to the case.” Relying upon such assurance, he left the court and judg- 
ment was taken against him. This Court held that the judgment should 
have been vacated. 

In Seawell v. Lumber Co., 172 N. C., 320, 90 S. E., 241, the defend- 
ant employed counsel in Duplin to take charge of a suit instituted in 
Robeson County. The attorney so employed failed to secure counsel in 
Robeson County and judgment was entered. Upon motion duly made to 
set the judgment aside upon the ground of excusable neglect, this Court 
said: “The distinction between the negligence of counsel, while engaged 
in the performance of a professional duty, and the negligence of the 
party, is clearly marked, and the uniform rule with us is that the 
negligence of the first will not be attributed to the chent if he, him- 
self, is in no fault; and this is true without regard to the solvency or 
insolvency of counsel.” Again, it is said in the opinion “that the chent 
who has employed a reputable attorney who is entitled to practice in the 
county where the action is pending, who is himself not in default, will 
be relieved.” Applying the principles of law thus announced, the Court 
held that counsel employed in Duplin County was entitled to practice in 
the courts of Robeson County, and that for such reason the clent was 
in no default, and was therefore entitled to have the judgment set aside. 

Again in Grandy v. Products Co., 175 N. C., 511, 95 8, E., 914, the 
defendant employed counsel in New Hanover to represent him in a 
cause instituted in Mecklenburg County. A copy of the calendar was 
mailed to such counsel and thrown in the waste basket without being 
read. A judgment was obtained against the defendant and was set 
aside. The Court said: “If, however, the negligence of counsel is estab- 
lisbed, this is not sufficient reason for denying relief to the defendant, 
since it has been held in numerous cases that the negligence of counsel in 
the performance of professional duties will not be attributed to the 
client.” The principle is reiterated in Helderman v. Mills Co., 192 
N. C., 626, 185 S. E., 627, Justice Connor, writing for the Court, says: 
“Whether the neglect of the attorney to file the answer was upon the 
facts found, excusable, is not determinative of defendant’s right to relief 
upon its motion; defendant having retained an attorney well known to 
it, for his high character and excellent professional standing, had the 
right to assume that he would advise it when and what action was re- 
quired of it for making its defense. Upon the facts found, the con- 
clusion that defendant’s negligence was excusable, cannot be held to be 
error. The negligence of the attorney, upon the facts found, even if 
conceded, will not be imputed to defendant, who was free from blame.” 

The law, as set forth, in the foregoing quotations from our decisions, 
is supported by a host of cases in this jurisdiction, which surround the 
principles announced therein as a shining cloud of witnesses. English 
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v. Hnglish, 81 N. C., 497; Ellington v. Wicker, 87 N. C., 14; Geer v. 
Reams, 88 N. C., 197; Gwathney v. Savage, 101 N. C,, 108, 7S. E., 
861; Taylor v. Pope, 106 N. C., 267, 11 S. E., 257; Gaylord v. Berry, 
169 N. C., 733, 86S. E., 623; Schiele v. Insurance Co., 171 N. C., 426, 
888. E., 764; Edwards v. Butler, 186 N. C., 200, 119 S. E., 7. 

When the Supreme Court of North Carolina issues a license to an 
attorney, he is thereby entitled to practice in all the courts of this 
State. Furthermore, the very act of issuing the license is a solemn 
declaration of this tribunal that the person so licensed is possessed of 
that upright character and degrce of learning which merits the confi- 
dence of those who commit their business into his hands. Attorneys, 
by virtue of the fact that they are officers of the Court, ought to be 
diigent; and if they fail to discharge the duties of employment, they 
ought to be held to strict accountability for neghgence. But the client 
is not supposed to know the technical steps of a lawsuit any more than 
the patient the technical treatment for disease. Thus, as a matter of 
necessity, the client must rely upon his lawyer, and the patient must 
rely upon his physician. Undoubtedly, it is the duty of the client to 
furnish to his attorney all the facts with respect to his case, the names 
and addresses of his witnesses, and to hold himself in readiness at all 
times to attend the court where his cause is pending, and to do such 
other things as may be necessary for the prompt and diligent dispatch 
of business. 

In the case at bar, the chent employed reputable, skilled and compe- 
tent counsel. He confided the facts constituting his defense and there- 
upon an answer was duly prepared and properly filed. He had no 
further notice until the judgment was rendered and the door of the 
courts closed against him. This record does not disclose that the client 
was guilty of any negligence or inattention unless he was required to 
employ two lawyers to perform the same duty; that is to say, a lawyer 
in Gaston and a lawyer in Ashe, This rule requiring a double agency 
for the performance of a single act, cannot be supported by logic or 
reason, and does not obtain anywhere else in our entire economic system. 

The point is made that the trial judge did not find that the defendant 
had a meritorious defense. There are decisions to the effect that a 
failure to make such finding is fatal. There are decisions to the con- 
trary. For instance, in English v. English, 87 N. C., 497, this Court 
said: “Nor can we give our assent to the proposition that before setting 
aside the judgment, it was the judge’s duty to have ascertained as a fact, 
whether there existed a meritorious defense to the action, since, that 
would necessitate a trial by the court, of all the issues involved, and be 
to anticipate the very purposes of the motion. The affidavit of the 
defendant sets forth facts which establish a prima facie defense, and 
that is all the law requires.” 
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Indeed it is the duty of the court to state the facts constituting the 
defense in order that the Supreme Court may determine the merit of 
the question. Winborne v. Johnson, 95 N. C., 46; Vick v. Baker, 122 
N.C., 98, 29 S. E., 64; Gaylord v. Berry, 169 N. C., 738, 86S. E., 623. 

In the Gaylord case, supra, the court examined the affidavits filed and 
found therefrom a meritorious defense, although the trial judge found 
to the contrary and remanded the case for “fuller findings of fact, with 
leave to file additional affidavits, if the parties are so advised.” 

In those cases in which no answer has been filed the nature of the 
defense must necessarily be presented by affidavits. In such eveut it 
would be necessary for the trial judge to find whether or not there was a 
meritorious defense. But in cases where the pleadings have been filed 
an inspection of the pleading itself will disclose to the reviewing court 
whether a meritorious defense was alleged. This perhaps explains the 
irreconcilable ruling of the court upon the subject. In support of this 
view it is perhaps more than significant that the following cases: Dowvie 
v. Tucker, 197 N. C., 671, 150 S. E., 200; School v. Peirce, 163 N. C., 
434,79 S. E., 687; Hardware Co. v. Buhmann, 159 N. C., 511, 75 5S. E., 
731; Norton v. McLaurin, 125 N. C., 185, 384 8. E., 269; Taylor v. 
Gentry, 192 N. C., 508, 1385 S. E., 327; -llbertson v. Terry, 108 N. C., 
75,128. E., 892; Holcomb v. Ifolcomb, 192 N. C., 504, 1385 8. E., 287, 
were all cases in which no answer had been filed; and in these cases the 
absence of a finding of meritorious defense has been featured. 

In the case at bar an answer was filed in apt time and is here before 
us. An examination of the answer discloses that facts are alleged, which, 
if believed, would constitute a meritorious defense. 

It is suggested that the trial courts may experience difficulty in fol- 
lowing the construction of the law herein declared, but the plain answer 
is that in order to follow the decisions now existing, 1t would be neces- 
sary to possess the double head of Janus, and such transcendent qualifi- 
cation ought not to be required of trial judges. 

It appears that the appealing defendant duly employed well-known 
and reputable attorneys, disclosing all the facts necessary to his defense, 
and that an answer was duly prepared and filed in apt time, containing 
a meritorious defense. It further appears that said attorneys accepted 
the employment by making an appearance in due time, and that they 
were entitled to practice in the Superior Court of Ashe County as a 
matter of right, and that no negligence is disclosed upon the part of the 
appealing defendant. Therefore, we hold, and so decree that the de- 
fendant is entitled to have the judgment complained of set aside. 

Reversed. 


Sracy, C. J., dissenting: This decision, among other things, renders 
the following cases of doubtful authority, if it does not overrule them: 
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Lumber Co. v. Chair Co., 190 N. C., 487, 180 S. E., 12; Jernigan v. 
Jernigan, 179 N. C., 237, 102 S. E., 310; Cahoon v. Brinkley, 176 
N. C., 5, 96 8. E., 650; Ham v. Person, 173 N. C., 72, 91S. E., 605, 
Allen v. McPherson, 168 N. C., 4385, 84S. E., 766; Pierce v. Eller, 167 
N. C., 672, 83 8. E., 758; School v. Peirce, 163 N. C., 424, 79 S. E., 
687; McLeod v. Gooch, 162 N. C., 122, 78 S. E., 4; Hardware Co. v. 
Buhmann, 159 N. C., 511, 75 8. E., 7381; Bank v. Palmer, 153 N. C., 501, 
69S. E., 507; Osborn v. Leach, 183 N. C., 428, 47 S. E., 811, Pepper v. 
Clegg, 1382 N. C., 312, 48 S. E., 906; Norton v. McLaurin, 125 N. C., 
185, 34S. E., 269; Manning v. R. R., 122 N. ©., 824, 28 S. E., 963; 
Vick v. Baker, 122 N. C., 98, 29 S. E., 64; Roberts v. Alman, 106 
N. C., 391, 11 8S. E., 424; Bradford v. Coit, 177 N. C., 72; Sluder v. 
Rollins, 76 N. C., 271; Waddell v. Wood, 64 N. C., 624; Cogdell v. Bar- 
field, 9 N.C., 332. 

The ancient maxim, “vigilantibus et non dormientibus subventt lex,” 
has frequently been applied in cases of this kind. Lumber Co. v. Chair 
Co., supra; Jernigan v. Jernigan, supra; Battle v. Mercer, 187 N. C., 
437,122 S. E., 4; S.c., 188 N. C., 116, 123 8. E., 258. “It early grew 
into one of the cardinal maxims of the law, that it will assist those 
who are diligent and not those who sleep on their rights, and the law 
will not take from him who has been thus diligent, what he has secured 
thereby, and turn it over to him who has lost it by his inaction’— 
Walker, J., in School v. Peirce, supra. 

“It has been held repeatedly by this Court that persons of sound mind 
who are served with process must be active and diligent, and that if 
they fail to give litigation the attention which a man of ordinary pru- 
dence usually gives to his important business, they can have no relicf 
under the statute’—Allen, J., in Pierce v. Eller, supra. 

“The least that can be expected of a person having a suit in court is 
that he shall give it that amount of attention which a man of ordinary 
prudence usually gives to his important business’—Rodman, J., in 
Sluder v. Rollins, supra. 

“When a man has a case in court the best thing he can do is to attend 
to it.”—Clark, C. J., in Pepper v. Clegg, supra. 

The decisions in Lumber Co. v. Chair Co., supra, and Manning »v. 
Rk. &., supra, do not approve of “attending to legal proceedings at long 
range.” 

Furthermore, there is no finding of a meritorious defense, and no 
request that such a finding be made. This is fatal to appellant’s case. 
Bowve v. Tucker, 197 N. C., 671, 150 S. E., 200; School v. Peirce, supra; 
McLeod v. Gooch, supra; Hardware Co. v. Buhmann, supra; Norton v. 
McLaurin, supra; Taylor v. Gentry, 192 N. C., 508, 185 S. E., 327; 
Albertson v. Terry, 108 N. C., 75, 12 S. E., 892. “We do not consider 
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affidavits for the purpose of finding facts ourselves in motions of this 
sort.” Gardiner v. May, 172 N. C., 192, 89 S. E., 955; Holcomb v. 
Holcomb, 192 N. C., 504, 185 S. E., 287. Indeed, in the imstant case, 
there being no dispute as to the facts found, and no request to find addi- 
tional facts, the affidavits of the parties have no proper place in the 
case on appeal. Osborn v. Leach, supra. The judge’s findings on the 
present record are conclusive and irreviewable. Allen v. AlcPherson, 
supra; Crye v. Stoltz, 193 N. C., 802, 188 8S. E., 167. And they are 
binding on us. Turner v. Grain Co., 190 N. C., 831, 129 8. E., 725; 
Caster v. Thomas, 188 N. C., 346, 124 8. E., 609. 

The present case goes a bowshot farther than anything in the books, 
and the trial courts may have some dithculty in following it. The plain- 
tiff did all that the law has heretofore required of him to obtain a valid 
judgment against the defendants. And even upon the next trial, if the 
defendants should again fail to appear, either in person or by attorney, 
the plaintiff may well inquire: What shall I do to insure a valid pro- 
ceeding ¢ 


Apams, J., concurs in this opinion. 








GEORGE COLVIN anp RILEY COLVIN y. TALLASSEE POWER 
COMPANY. 


(Filed 10 September, 1930.) 


1. Highways C a—Power of commissioners to abandon county highway 
must be exercised strictly according to provisions of statute. 

Where the county commissioners have the statutory power to close and 
abandon a public county highway, the method prescribed by statute must 
be complied with, and in this case held: a resolution abandoning a road 
without giving notice and an opportunity to be heard was not a sufficient 
compliance with the statute. 


2. Highways D a—Agreement of commissions to obstruction of road in 
this case was ineffective, and obstruction was wrongful. 

An agreement by the board of county commissioners having authority 
to close a publie read of a county that a power company might obstruct 
the road by ponding water thereon is not effective when the abandonment 
of the road by the commissioners has not been done in accordance with 
the statutory provisions, and the subsequent obstruction of the road by 
the power company is wrongful. 


3. Easements A a—Evidence of adverse use of certain land as a road 
creating an easement thereover held sufficient. 


Evidence that the plaintiff had used a road upon the private land of the 
defendant for ingress or egress to his own land for a sufficient period of 
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time, had worked upon it, and used it continuously, openly and adversely, 
is held sufficient evidence of adverse user to be submitted to the jury 
upon the issue us to whether he had acquired an easement thereover. 

4. Same—aAdverse user must be continuous and adverse to owner in 
order to create an easement thereover, 

In order for the owners of land along a roadway to acquire prescriptive 
right of ingress and egress thereover the use must be continuous and 
adverse to the owner of the read, and for a sufficient length of time to 
confer the right, and the fact that in going over the road at some period 
bars had to be laid down is for the jury to consider upon the question of 
adverse user. 

5. Highways D a—Party suffering special damage may recover for wrong: 
ful obstruction of road. 

Where the plaintiffs’ only means of Ingress and egrees to this land is 
destroyed by the wrongful obstruction of a highway he has suffered 
special damage differing not only in degree, but also in kind from that 
suffered by the community at large, and he is entitled to recover of the 
one wrongfully obstructing the road his damages resulting therefrom. 


AppreaL by defendant from Schenck, J., and a jury, at September 
Term, 1929, of Granam. No error. 

Plaintiffs bring this action against defendant for damages for flood- 
ing the roads which deprived them of ingress and egress to their homes. 
The plaintiffs allege that “The defendant, during the year 1927, con- 
structed a large concrete dam across Cheoah River just below the mouth 
of Santeetlah Creek, in Graham County, and about 9 miles below Rob- 
binsyille, for the purpose of impounding the waters of said river and its 
tributaries, creating a reserve basin and lake which covers the entire 
river basin of Cheoah River and Santeetlah Creek for several miles, 
covering and flooding with water all of the public roads and passways 
therein. . . . That prior to, and up until the defendant wrong- 
fully constructed its dam and flooded with water the said basin and 
areas of land, plaintiffs’ land and premises was easily and amply acces- 
sible by means of a public road which connected with the old Turnpike 
or County Road at Stump Ford, near the mouth of Santeetlah Creek 
and led up said Santectlah Creek to the plaintiffs’ homes; that the 
said public road has been publicly maintained and used by the citizens 
in that neighborhood and the public at large for a period of more than 
forty (40) years and accommodated the community and neighborhood 
of plaintiffs’ residence. That the said pubhe road was the only means 
and way of access by wagon or other vehicle and the only road over 
which transportation and hauling could be done to and from plaintiffs’ 
home. That the defendant, by the construction of its said dam on the 
Cheoah River, impounding the water thereof and creating a storage 
basin and lake which extends from the dam up to within about a mile 
of Robbinsville and up Santectlah Creek to some distance below plain- 


Or 
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tiffs’ home, wrongfully and without consent of the citizens of the neigh- 
borhood or any lawful right, flooded the aforesaid public road which 
accommodated plaintiffs’ home and land covering the said road and the 
entire basin of both sides of the creek through which the road passed, 
under many feet of water, thereby evonenully and unlawfully bloek- 
ading, obstructing and destroying the said public road and every means 
of access, egress and ingress to plaintiffs’ home and premises, leaving 
the plaintiffs’ said home and premises isolated and inaccessible to any 
of the other neighborhood and community’s mills, stores, postoffice mail 
routes and the only way since the defendant obstructed and destroyed 
the publie road, for plaintiffs to or the members of their families, their 
friends, guests, or public to get to or from their home, is by traveling 
through the forest without any road or right of passway. . . . That 
by reason of the unlawful and wrongful flooding and submerging of the 
said publie road leading down Cheoah River and up Santeetlah Creek 
to plaintiffs’ premises, plaintiffs for many months have been compelled 
to remain in an isolated condition and at a great loss of time and suffer- 
ing have been compelled to travel across a rough mountainside and top 
with nothing but a rough foot-path over which to travel, in order to 
get provisions, medicine, or their mail or any communication with other 
neighbors, to plaintiffs’ great damage to the extent of $500. That by 
reason of the defendant’s wrongful and unlawful blockading, obstruet- 
ing and flooding of said public road and the plaintiffs’ only roadway, the 
plaintiffs’ land and premises have been damaged in a large sum which 
they estimate at $4,000.” Demand for damages. 

The defendant is a corporation engaged in the production of hydro- 
electric power. As a defense it alleges: “That it entered into a con- 
tract with the road authorities of Graham County by the terms of 
which it agreed to build and construct a road above the line of its pro- 
posed reservoir of the width and grade therein specified and that the 
said road authorities of Graham County agreed upon the construction of 
said road and that they would abandon said roads which were to be 
flooded by the said reservoir; and that this defendant then complhed 
with said contract, and that the said road authorities did abandon said 
roads, and that there were no public roads leading to or near plaintiffs’ 
land, as alleged in the complaint, at the time of the flooding thereof by 
this defendant. . . . It admits that it has flooded certain property 
belonging to it in the Santeetlah reservoir, but says that it has not 
entered upon or obstructed or blockaded or destroyed any pubhe road, 
and that it had in no way trespassed on the property or premises of 
these plaintiffs.” 

The plaintiffs replying say that there has never been any abandon- 
ment or discontinuance of the road mentioned in a legal manner by the 
proper authorities. 
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The evidence tended to show that plaintiffs owned a farm in Graham 
County, N. C., where they and their families resided, near the San- 
teetlah Creek in Yellow Creek Township. The evidence of plaintiff 
George Colvin was to the effect: “I know where the Santeetlah Dam is 
located. It is about a mile and a quarter below the mouth of Santeetlah 
Creek on the Cheoah River. It is about a mile and a quarter from the 
mouth of Santeetlah Creek to the mouth of Watauga Branch and about 
a half mile from the mouth of the branch up the branch to where I 
live. There were roads leading to the property before the dam was 
constructed and the water impounded. There was a wagon road from 
my house to the Santeetlah Road which was used by myself and 
others. . . . The road up Santeetlah Creek was used by the public 
and was a good road. . . . I have known it for som2 twenty years. 
. The gates were closed in the dam about the 7th of December, 
1927. The water impounded by the closing of the gate covered the 
road up Santeetlah Creek and up Watauga Branch to possibly 400 
yards of our line. The entire road up Santeetlah Creek is flooded. I do 
not now have any means of ingress or egress from my property except 
by pathway, either walking or riding a horse. This pathway leads 
below the dam. I own a wagon and team, and before the dam was con- 
structed traveled by wagon from my house to Robbinsville. The road 
up Santeetlah Creek was kept up by a road overseer and hands.” 

This evidence was corroborated by several witnesses. It was in evi- 
dence that the road leading up Watauga (Watoogah) Branch was 
opened up about 1887 or 1888, to move timber and a right of way ob- 
tained for that purpose and “was used continuously by the people whe 
lived on the branch and anybody else who wanted to go up and down 
on it.” It was in evidence that the highway commissioners of Yellow 
Creek Township never, in meeting assembled, authorized the road in 
controversy to be closed or discontinued. It is admitted by defendant 
that prior to 1910 and up to 5 December, 1927, there was a public road 
known as the Santeetlah Road running up and down Santeetlah River. 

The issues submitted to the jury and their answers thereto were as 
follows: | 

“1. Are the plaintiffs, George Colvin and Riley Colvin, the owners of 
an interest in the lands described in the complaint? Answer: Yes. 

2. If so, what interest are said plaintiffs the owners of? Answer: 
Entire. 

3. Did the defendants, the Tallassee Power Company, diminish the 
value of said lands by flooding the roads leading to and from said 
lands? Answer: Yes. 

4, If so, was said diminution by the defendant, Tallassee Power Com- 
pany wrongful? Answer: Yes. 
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5. What amount, if any, are the plaintiffs, George Colvin and Riley 
Colvin, entitled to recover of the defendant, Tallassee Power Company ? 
Answer: $1,400.” 

The other necessary evidence will be set forth in the opinion. 


Morphew & Morphew and T. M. Jenkins for plaintzffs. 
R. L. Smith, 8S. W. Black, R. L. Phillips and Bryson & Bryson for 
defendant. 


Crarxson, J. At the close of plaintiffs’ evidence and at the close 
of all the evidence defendant made motions for judgment as in case of 
nonsuit. C. §., 567. The court below overruled the motions, and in 
this we can see no error. 

The questions involved: First, Was the obstruction and flooding by 
the defendant of the roads which gave plaintiffs ingress and egress to 
their land wrongful? We think so. 

It is admitted by defendant that prior to 1910, and up to 5 December, 
1927, there was a public road, known as the Santeetlah Road, which led 
into the old State Turnpike Road at Stump Ford, which traversed 
Graham County by Robbinsville. As to the road up Watauga (Wa- 
toogah) Branch which plaintiffs used to travel from their home to the 
Santeetlah Road, thence to the Turnpike, the main public highway, 
plaintiffs claimed an easement by adverse user, which defendant dis- 
puted. These two roads were flooded by defendant up to within 400 
yards of plaintiffs’ home and prevented plaintiffs ingress and egress 
over them to the main public highway. 

A legal question arises as to the closing of the Santeetlah Road. De- 
fendant claimed that they had a contract with the commissioners of 
Graham County and the road commissioners of certain townships 
whereby this publie road that existed up to this time, under certain 
conditions, would be abandoned and flooded. The agreement was made 
2 February, 1920. We need not diseuss this agreement on the minutes 
of the board of county commissioners of Graham County, as the record 
discloses that the road in controversy was in Yellow Creck Township. 

We find in Public-Local Laws, 1919, ch. 197, part sec. 5, the follow- 
ing: “Said highway commission shall have the same supervision, powers 
and rights in respect to all public roads and bridges in Yellow Creek 
Township as has heretofore been vested in the board of county com- 
missioners of Graham County,” ete. 

The record evidence discloses that there was no legal meeting of the 
highway commission of Yellow Creek Township to discontinue this 
road. O’Neal v. Wake County, 196 N. C., 184. Of course it goes 
without saying that if there had been a legal meeting the discontinuance 
of the road had to be governed by the law in such cases. In the minutes 
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of the board of commissioners of Graham County, held years after 
5 December, 1927, we find the following, which recognized the power 
in the highway commission of Yellow Creck Township: “Whereas, 
since the passage of the above resolutions and orders (2 February, 1920) 
the highway commission of Yellow Creek Township has been abol- 
ished and its authority vested in the board of county eccmmissioners of 
Graham County, which takes the place of and has all the authority here- 
tofore conferred upon the highway commission of Yellow Creck Town- 
ship.” On 5 December, 1927, the board of county commissioners of 
Graham County, after making certain recitals, passed the following: 
“Do hereby collectively and severally condemn and abandon and turn 
over to said company all their mghts, title and interest in and to all 
those parts of the present public roads or any public roads which have 
been constructed by them or any or under their authority or jurisdiction 
of them within the flooded areas, and do hereby authorize the closing 
of and the disuse of said roads and do hereby authorize and empower 
said company to flood same.” 

The record discloses that no petition was filed or rotice given or 
hearing had. On 2 January, 1928, the board of county commissioners 
of Graham County passed a resolution rescinding and annulling the 
resolution of 5 December, 1927. The resolution reciting: “It appears 
that no petition has been filed for closing or abandoning any of the said 
public roads affected by said order, and that no notice of the same has 
been given, and that no public hearing has been given for the purpose, 
as this board has since been informed and advised is required by law.” 
The board of county commissioners of Graham County that passed it 
rescinded it, and thought it illegal, and we are of the same opinion. 

In cpa to the road up Watauga Branch, which did not go through 
but by plaintiffs’ land, and which was used for ingress and cgress—we 
think the evidence sufficient to go to the jury as to adverse user. It was 
in evidence that this road was built and opened up abour 1887 or 1888 
to move timber and a right of way obtained and plaintiffs and those 
under whom they claim have used the road and it has been worked by 
those who used it and been used by the public in general ever since. 
The right of way was given to move timber off the land now owned by 
plaintiffs and others, and used for that purpose and continuously used 
ever since. “From that time on the road up Watauga Branch was 
used continuously by the people who lived on that branch and anybody 
else who wanted to go up and down it.” The record discloses that in 
all the years since 1887 or 1888 no landowner through whose land 
this road ran made any objection to its use by plaintiffs or others. 

On this aspect the court below charged: “We come now to determine 
was there an adverse user for the requisite period, and in this connec- 
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tion the court charges you as a matter of law that to establish adverse 
use there must be of the roadway sought to be shown as a private way, 
a clear, definite, positive and notorious use thereof. Such use must be 
continuous, adverse, hostile and exclusive during the entire statutory 
period of twenty years, with an intention on the part of the user to 
claim a private way over the lands over which such roadway ran. A 
use by permission or license for such period would be insufficient to 
establish a private way, and any other use other than an adverse use 
would likewise be insufficient, the use must be with the intent to hold 
to the exclusion of others, and not by sufferance of others.” 

We think the charge is in accordance with the law in this jJurisdic- 
tion. In Gruber v. Eubank, 197 N. C., at p. 285, it is said: “The legal 
essentials for creating an easement by prescription are thus stated in 
9 R. C. L., 772: ‘To establish an casement by prescription it must be, 
first, continued and uninterrupted use or enjoyment; second, identity 
of the thing enjoyed; third, a claim of right adverse to the owner of 
the soil, known to and acquiesced in by him.’ Draper v. Conner, 18% 
N. C., 18, 121 S. E., 29; Durham v. Wright, 190 N. C., 568, 130 
Sb del? 

The fact that in going over the road at some period bars had to be 
laid down was for the jury to consider on adverse user. 

In Grant v. Power Co., 196 N. C., at p. 619, speaking to the subject: 
“Tt is well settled, of course, in this State, that the right to a private 
way over and across the land of another may be acquired as against the 
owner of the land, by a continuous adverse use for twenty years, and 
that a mere user for the required period is not sufficient to confer the 
right.” 

Second. Can plaintiffs maintain an action against defendant for 
damages resulting from the wrongful obstruction of said roads? We 
think so. 

The following principle is applicable in this action—13 R. C. L., 
“Highways,” p. 234, part sec. 195: “It is generally held that one whose 
means of ingress to and egress from his property is completely cut off by 
an obstruction suffers a special injury, different from that suffered by 
the public at large, as, for example, where the obstructed way affords 
the only means of getting to market with the products of his adjoining 
farm. It is not material whether access is completely cut off from 
every point, or whether the obstruction merely cuts off the means of 
reaching particular places with which it is necessary or advantageous for 
the plaintiff to communicate.” 

This question was not directly presented in the Grant case, supra, 
but the opinion cites the principle above enunciated, as taken from 
29 C. J., at pages 631 and 632, as follows: “It is said that an action for 
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damages against one who injures a public highway may be maintained 
by a private person, if he has sustained special damages, differing not 
merely in degree, but in kind from that suffered by the community at 
large, as where access to plaintifi’s property is cut off. Many decisions 
are cited in support of the text. As the question is not presented on 
this appeal, we do not decide it. It would seem, however, that plain- 
tiff sustained special damages in this case, caused by defendant’s flood- 
ing the road and cartways upon which he was dependent for access to 
his land.” Grant case, supra, p. 619. 

In the present action plaintiffs and their families are marooned far 
up on the mountain side by defendant flooding the roads. The roads 
heretofore used for ingress and egress for over forty years by plaintiffs 
and those under whom they claim, covered with water to within 400 
yards of plaintifl’s land, cutting off their ingress and egress to the 
main turnpike highway. The Santeetlah public road totally submerged 
with water and plaintiffs’ private way also covered with water for some 
distance. The court below gave a most minute and detailed charge 
covering the law on every phase of the evidence. The contentions were 
given fairly to both sides. 

We have examined the exceptions and assignments of error made by 
defendant, to admission and rejection of evidence, to refusal to submit 
issues tendered by defendant and to the charge of the court, and can 
find no prejudicial or reversible error. 

No error. 





THE BANK OF DALLAS. ET AL. v. W. EF. McCANLESS. 
(Filed 10 September, 1930.) 


Assignments C a—Party accepting assignment unconditionally is liable 
to assignee for all moneys in his hands due assignor. 


Where the subcontractor for the construction of a highway assigns all 
payments that become due to him from the contractor to a bank as 
security for loans, and the contractor unconditionally accepts the assign- 
ment: Held, the contractor by his unconditional acceptance of the assign- 
ment is liable to the assignee bank to the extent of all moneys in his 
hands due the subcontractor, to the extent of the subeontractor’s debt to 
the bank, and upon the subcontractor’s abandonment of tle work and its 
completion by the contractor at a loss the contractor may not deduct the 
amount expended by him to complete the contract, the rights of the par- 
ties being determined by the written agreements, and equities between the 
parties having no application. Acceptances upon condition of the com- 
pletion of the work distinguished by Broapen, J. 
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Crviz action, before Clement, J., at February Term, 1930, of 
GASTON. 

By consent the cause was referred to Honorable A. C. Jones. The 
findings of fact made by the referee are to the effect that on 25 July, 
1922, the defendant entered into a contract with the State Highway 
Commission “to provide and furnish all materials, machinery, improve- 
ments and tools, and perform all work and labor required to construct 
and complete a certain highway known as the State Highway Project 
No. 630-B.” Thereafter on 8 March, 1928, the defendant “employed 
A. 8. Mowry to do and perform the work, furnish all tools, labor and 
materials for laying the asphalt, or Topeka top surface for said project 
No. 630-B for the consideration of ninety-seven cents per square yard 
of finished top surface of asphalt accepted by the State Highway engi- 
neer, the payments for same to be made monthly within two days after 
the receipt of estimate of the State Highway Commission for the work 
done during the preceding calendar month; a deduction was to be made 
from each payment, by the defendant, of ten per cent of the price per 
square yard of asphalt, or Topeka top surface, to be retained by defend- 
ant as a retained percentage, and to be paid to the said A. S. Mowry 
within thirty days after the completion of the said work and its accept- 
ance by the said Commission.” Mowry assigned the contract to Mowry 
Construction Company, a corporation, “subject to the terms and condi- 
tions of the contract between the defendant and A. S. Mowry.” 

On the .... day of June, 1923, the Mowry Construction Company de- 
livered to the plaintiff, Bank of Dallas, the following instrument in 
writing: “Know all men by these presents, that the Mowry Construction 
Company, a corporation organized under the laws of the State of North 
Carolina, in consideration of the sum of one dollar, and the considera- 
tion hereinafter mentioned, has assigned, transferred and set, over, and 
by these presents does assign, transfer and set over unto the Bank of 
Dallas, North Carolina, all sums which may now be due, or which may 
hereafter become due from W. F. McCanless, of Charlotte, N. C., under 
a certain contract made between the said W. F. MecCanless and the said 
Mowry Construction Company for the laying of asphalt concrete on a 
State highway project known as No. 630-B, comprising approximately 
67,000 yards of asphalt concrete, for which the said W. F. McCanless 
has agreed to pay the said Mowry Construction Company the sum of 
97 cents per square yard. 

This assignment is made as security to indemnify the said Bank of 
Dallas for any loan or advances which it may hereinafter make to the 
said Mowry Construction Company; and the said W. F. McCanless is 
hereby authorized and directed to pay over to the said Bank of Dallas 
any and all sums which may hereinafter become due and owing from 
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him to the said Mowry Construction Company, and the said Bank of 
Dallas is hereby authorized to sign on behalf of the said Mowry Con- 
struction Company any reccipts or acknowledgments for such payments. 

In witness whereof, the said Mowry Construction Company has 
caused these presents to be executed in its name by its president and 
attested by its secretary, and its corporate seal to be hereto affixed, all 
by order of its board of directors.” Mowry Construction Company. 
By A. 8. Mowry, Pres.” 

The defendant accepted said assignment in the following words: “I, 
W. I. McCanless, do hereby agree to pay over any and all sums which 
may become due the said Mowry Construction Company under contract 
for paving known as Highway Project No. 630-B, as directed by the 
said Mowry Construction Company in the foregoing assignment.” 
W. F. McCanless.” 

Upon the foregoing facts the referee found that the defendant had in 
his hands, subject to the claim of plaintiff bank, the sum of $16,181.66, 
and that the defendant was lable to plaintiff for the amount of the 
note, to wit, $12,500. The defendant filed exceptions to the report of 
the referee and the matter was duly heard by the trial judge, who par- 
tially sustained the exception of defendant to finding of fact No. 18 
to the effect that the sum of $16,181.66 was a security for the payment 
of $12,500 note held by the plaintiff, for that said sum of $16,181.66 
recelved by the defendant for work done by Mowry Construction Com- 
pany “was subject to all costs and expenses incurred by the defendant 
in completing the project after the same had been abandoned by the 
Construction Company as aforesaid.” The trial judge further sustained 
the exception of defendant to finding of fact No. 19 and modified said 
finding to read as follows: “Unpaid balance due the Bank of Dallas by 
the Mowry Construction Company, $12,500, but such amount is not an 
indebtedness against the defendants, because there was nothing due the 
Mowry Construction Company after the completion of the project by 
the defendant which was abandoned by the Mowry Construction Com- 
pany.” The trial judge further sustained the exception of defendant to 
conelusion of law No. 6 for the reason that there was nothing due 
Mowry Construction Company after costs and expenses of completing 
the project were satisfied and accounted for. 

Whereupon, it was ordered and adjudged “that the plaintiff Bank of 
Dallas recover nothing of defendant in this action.” 

From the foregoing judgment the plaintiff appealed. 


Rk. G. Cherry, C. D. Holland and L. B. Hollowell for plainttff. 
Mangum & Denny for defendant. 
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Brogpen, J. What are the rights of the parties upon an assignment 
of payments to become due on a road contract, duly made by a sub- 
contractor to a bank furnishing money for said project to such subcon- 
tractor, when the assignment is unconditionally accepted by the con- 
tractor, and thereafter the subcontractor, after properly completing a 
major portion of the work, abandons the contract and the contractor 
proceeds to finish the work at a loss? 

Various aspects of assignments have been discussed in the books and 
by appellate courts, but the question of law in this case involves the 
rights of the assignee of a defaulting subcontractor, against the con- 
tractor, who accepted the assignment and agreed to pay according to the 
terms thereof. Hence, equities arising from the relationship of assignee, 
assignor and acceptor play no part for the reason that the written instru- 
ments state the explicit engagements of the parties. Therefore, the 
correct interpretation of the written agreements determines the rights 
of the parties upon this particular record. 

It is disclosed that the subcontractor, assignor, executed and deliv- 
ered notes to the plaintiff bank in pursuance of the assignment and 
acceptance. The wording of the acceptance signed by the defendant is 
unconditional. The assignment directs the defendant “to pay over to 
the said Bank of Dallas any and all sums which may hereafter become 
due and owing from him to the said Mowry Construction Company,” 
and the defendant expressly engages “to pay over any and all sums 
which may become due to said Mowry Construction Company under 
contract for paving known as Highway Project No. 630-B, as directed 
by the said Mowry Construction Company.” 

An analogous situation arose in the case of Snow v. Commissioners, 
112 N. C., 835, 17 S. E., 176. In disposing of the rights of the parties 
in that case the Court said: “The effect of the arrangement between 
these parties was as if Brewster had drawn a draft on Ellngton, 
Royster & Co. in favor of Snow for the sum mentioned in the note, to 
be paid out of the contract price, and Ellington, Royster & Co. had 
accepted the draft.” Likewise in the case at bar the unconditional 
language of the assignment and acceptance works out a result imposing 
liability upon the defendant. 

The various rights of assignees, assignors and acceptors in construc- 
tion contracts, where default occurred, are discussed in the following 
cases: Salt Lake City v. O'Connor et al., 249 Pac., 810, 49 A. L. R., 
941; O'Connell v. Root, 150 N. E., 160; Weber v. Wilson, 215 N. W., 
674; Fidelity and Deposit Co. v. City of Auburn, 272 Pac., 34; Norton 
v. MacAtee & Sons, 16 S. W. (2d), 517; Twentreth Street Bank v. 
Summers, 110 S. E., 478; Jefferson County Savings Bank v. J. C. Car- 
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land, 77 Southern, 704; Finklestein v. Morse, 115 N. E., 667; Lynip v. 
Alturas School District, 141 Pac., 835. 

Under these decisions, if the acceptance of the assignment was condi- 
tional, that is to say, if the wording of the acceptance is to the effect that 
the payments are conditioned upon the completion of the work in a 
proper and satisfactory manner, then in such case the rights of the 
assignee would be subject to the rights of the contractor who was com- 
pelled to complete the project. Upon the other hand, if the acceptance 
is unconditional and constitutes a promise to pay the assignee all funds 
coming into the hands of the contractor, then the assignee is entitled to 
recover in an amount, of course, not exceeding the funds in the hands 
of the contractor. 

A reasonable construction of the assignment and acceptance leads un- 
erringly to the conclusion reached by this Court in the Snow case, 
supra. See, also, Hall v. Jones, 151 N. C., 419, 66 S. E., 350; Insurance 
Co. v. Board of Education, 194 N. C., 430, 140 S. E., 31; Trust Co. v. 
Construction Co.,.191 N. C., 664, 132 S. E., 804. 

Reversed. 





RICHARD FREDERICK LANE, a Minor, sy His NExT FRIEND AND FATHER, 
RICHARD LANE, v. MALLIE J. PASCHALL, Traptine as PASCHALL’S 
BAKERY, anp REUBEN KELLY. 


(Filed 10 September, 1930.) 


1. Trial D a—Motion of nonsuit must be renewed at close of all evidence 
in order to present question of sufficiency of evidence for review. 


In order for a defendant to have a case reviewed on appeal for insuffi- 
ciency of the plaintiff's evidence, his motion as of nonsuit must be renewed 
at the close of all the evidence, C. S., 567, or he should in apt time offer a 
special prayer for an instruction directing a verdict in his favor. C. S., 
565. Semble, in this case there was sufficient evidence to take the case to 
the jury. Sutton v. Melton, 183 N. C., 369. 


2. Trial B e—tTrial court has the power to withdraw incompetent ques- 
tion from evidence and instruct jury that it not be considered. 


Where on cross-examination of the defendant the counse: for the plain- 
tiff asks an incompetent, prejudicial question, the trial court has the 
power in his sound discretion to grant a new trial or to withdraw the 
question from the evidence and instruct the jury not to consider it, and 
where he withdraws the question from the evidence and emphatically 
instructs the jury that the question not be considered, his refusal of de- 
fendant’s motion for a new trial will not be held for error. 


ApprEaL by defendants from Small, J., and a jury, at February Term, 
1930, of Braurorr. No error. 
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This is an action for actionable negligence brought by plaintiff against 
the defendant. The evidence on the part of plaintiff was to the effect 
that Richard Frederick Lane, a negro boy about 16 years of age, was 
employed in defendant Paschall’s bakery, and his work consisted of 
sweeping the floor and cleaning a dough brake machine. On 22 May, 
1928, he was injured, and testified as to the occurrence as follows: “The 
machine sets in a frame with two rollers on top one another; the bottom 
roller was the one I had to clean. They are made out of steel. The 
machine was operated with electricity. There was a motor on the floor 
beside the machine, and had a lever on the side of the wall. I pulled 
the lever when I went to cut it off and put it up when I wanted to 
start it. Standing before the machine I could not reach the lever. In 
May, 1928, they had me running dough through the machine. I got 
$10 a week. When I was hurt the machine was in operation. I was 
cleaning the bottom roller. The bottom roller had to be cleaned be- 
cause dough eaked on it. That bottom roller has some ridges. It was 
my regular job to clean the machine. Mr. Kelly told me to do it. 
They told me to clean it when it was running. I cleaned it with a 
scraper. [ had a regular scrape to clean it with. Mr. Kelly told me 
how to do it that way. I did not clean the upper roller with a scraper. 
The upper roller had a guard to clean it with. They told me to stand 
in front of the machine and to run across that roller while it was run- 
ning, and that would knock the dough off. I was sixteen at the time I 
was hurt. J was cleaning the machine and it was running, and when £ 
got about the middle way the first thing I knew my hand was right up 
between the roller. My hand was between the roller. I hollered for 
Mr. Kelly to come and stop the machine. When I pulled my hand out 
the skin was busted—hanging down. I could see the bone. My hand 
was straight before that time. I was carried to the hospital and was 
there about six weeks.” 

The defendant Paschal] testified in part: “I told him to clean it 
from underneath the bottom roller. I told him two ways that it could 
be cleaned in perfect safety; that he could clean it from the top, pro- 
viding it was not running, but if 1t was running it was perfectly safe 
to clean it from underneath. . . . There is ample room to get down 
under the pan and clean the roller. The switch is located within one 
foot of the wall and to the left of the machine. You can reach the 
switch when standing to the side to clean the roller. That is the scrape 
that we used to clean the machine at that time. It is impossible for a 
man’s hand to get caught when cleaning the roller from underneath. I 
showed the plaintiff how to clean the machine before he ever scraped it. 
During the twelve months before he was hurt, I stopped him at least a 
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dozen times from cleaning the machine above the lap or pan while it 
was running. I got down on my knees and showed him hew to do it.” 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

2. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: No. 

3. What damage, if any, is plaintiff entitled to recover by reason of 
the negligence of the defendant? Answer: $2,000.” 


MacLean d: Rodman and J. Grover Lee for plaintiff. 
Brawley & Gantt for defendants. 


CrarKxson, J. The defendant, at the close of the plaintiff’s evidence, 
made motion for judgment as in case of nonsuit. The mction was over- 
ruled and defendant excepted. Defendant did not renew his motion at 
the close of all the evidence, C. S., 567, nor did defendan:, under C. S., 
565, at the close of all the evidence in apt time reques: the court in 
writing to instruct the jury that in view of all the evidence the first 
issue should be answered “No,” and the second issue “Yes.” We think 
defendant is precluded from raising the question that the evidence on 
the part of the plaintiff was not sufficient to be submitted to the jury. 
Penland v. Hospital, ante, 314. Of course, this does not militate 
against material exceptions and assignments of error as to admission or 
exclusion of evidence or errors in the charge of the court. The record 
discloses “The judge, in his charge to the jury, gave the contentions of 
both plaintiff and defendants, and charged the law arising upon same.” 
Notwithstanding the defendant has waived his right to raise the ques- 
tion, yet we think the evidence sufficient to be submitted to the jury. 
Holt v. Mfg. Co., 177 N. C., 170; Boswell v. Hosvery Mils, 191 N. C.,, 
549; Mahaffey v. Furniture Lines, 196 N. C., 810; Mills vo. Alfg. Co., 
198 N. C., 145; Grbson v. Cotton Mills, 198 N. C., 267. 

In Sutton v. Melton, 1838 N. C., at p. 372, it is said: “It is the duty 
of a master who employs a servant in a place of danger to give him 
such warning and instruction as 1s reasonably required by his youth, 
inexperience, and want of capacity, and as will enable him, with the 
exercise of ordinary care to perform the duties of his employment with 
reasonable safety to himself,” citing numerous authorities. 

One may know the facts, yet not understand the danger and risks 
that threaten him. This is especially so with those of immature years. 
Then again, to subject a youth to cleaning a machine unguarded, knock- 
ing dough off the lower roller while in motion, a space between the 
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rollers that caught the dough could catch a hand in the cleaning, these 
are elements to be considered by the jury on the question of negligence 
and contributory negligence. 

There is no exception and assignment of error to the charge, and it 
is not set out in the record, but it is admitted by the defendant and the 
law also presumes that the court below instructed the jury on the law 
applicable to the facts. 

Defendants excepted and assigned error to the following cross-examl- 
nation of defendant Paschall: “Q. I ask you 1f it isn’t a fact that after 
this boy was hurt in your employ your insurance company canceled your 
insurance on the ground that you were employing too young and too 
cheap labor at this very machine? By the court: Gentlemen of the 
jury, do not consider that question at all as evidence of any kind what- 
ever. Defendant asks that the jury be sent out at this time for a 
motion by defendant, and the jury is sent to their room. Defendant 
moved the court to withdraw a juror and declare a mistrial. By the 
court: Gentlemen of the jury, as to the question just asked by counsel 
for the plaintiff, and the court told you, gentlemen, to step into your 
room, the court told you not to consider it as any evidence in any way, 
shape or form. Dismiss it from your mind and erase it from your 
memory; that is your duty, and I so instruct you.” 

Defendant contended that it was error in the court below not to allow 
his motion to withdraw a juror and declare a mistrial, citing A//en vt. 
Garibaldi, 187 N. C., 798. In that case the court below sustained de- 
fendant’s objection, but the motion for a new trial was not requested 
until after verdict. The Court said, at p. 800: “Without deciding upon 
the merits of these opposing contentions, we think the defendant’s 
motion for a new trial, after verdict, upon the ground stated, must be 
overruled. The court sustained the defendant’s objection, and this was 
all he was asked to do at the time. There was no motion for a mistrial, or 
venire de novo, because of these alleged improper questions. Defendant 
elected to proceed with the trial and to take his chances with the jury 
as then empaneled. Indeed, it appears that counsel for both sides, dur- 
ing the argument, cautioned the jury to disregard the suggestion of 
liability insurance, as there was no evidence in the case tending to show 
its existence. Evidently the defendant did not consider it of sufficient 
importance on the trial to ask that a juror be withdrawn and a mistrial 
entered.” 

In the present case, the court not only sustained defendants’ objection, 
but in the most emphatic language told the jury, “Dismiss it from 
your mind and erase it from your memory; that is your duty, and I so 
instruct you.” We think it was in the sound discretion of the court 
below to either grant a new trial or charge the jury as was done. Holt v. 
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Mfg. Co., supra; Gulland v. Stone Co., 189 N. C., 783; Fulcher v. 
Lumber Co., 191 N. C., 408; Smeth v. Ritch, 196 N. C., at p. 78. 

The other exceptions and assignments of error present no new or 
novel proposition of law, and we think there is no merit in them. In 
law we find 

No error. 





ELIZABETH KEYS v. J. A. TUTEN Ef AL 
(Filed 10 September, 1950.) 


1. Husband and Wife D d—wWhere husband has abandoned wife she may 
convey her property without his consent under C., S., 2530. 


There is no constitutional inhibition on the Legislature to declare by 
statute when and how a wife may become a free trader, and notwith- 
standing the provisions of Article X, section 6, to the effect that a mar- 
ried woman may convey her separate realty with the written consent of 
her husband, the provisions of C. 8., 2530, making her a free trader upon 
the abandonment of her husband and authorizing her to convey her real 
estate without his consent, is valid, and in such cases, C. 8., 2509, re- 
quiring the execution of her deed by her husband and her separate exami- 
nation taken, does not apply. 


2. Same—In this case held: evidence that husband had abandoned wife 
before her execution of her deed should have been submitted to 
jury. 

In order for a wife abandoned by her husband to become a free trader 
under C. S., 2550, it is not necessary that the wife be abandoned for the 
statutory time necessary to constitute grounds for divorce, and where, in 
an action by her to set aside her deed executed without the written con- 
sent of her husband, the defense is set up that at the time of its execu- 
tion she had been abandoned by her husband, and pleadings in her action 
for divorce alleging abandonment at the time are introduced in evidence: 
field, the issue of abandonment should be submitted to the jury even 
though abandonment was not an issue in the divorce proceedings, and the 
granting of a judgment on the pleadings in her favor is error. 


3. Evidence L a—Where divorce is granted for adultery, allegations of 
abandonment will not estop plaintiff from denying abandonment. in 
another action. 


Where, in an action by a married woman to set aside her deed to her 
separate realty on the ground that the written consent of her husband 
was not obtained, the defense is set up that at the time she executed the 
deed she had been abandoned by her husband, C. §., 2530, and pleadings 
in her prior action for divorce, alleging abandonment, are introduced in 
evidence: Held, the wife is not estopped by the pleadings in the divorce 
proceedings from denying that she had been abandoned when abandon- 
ment was not an issue therein, but the allegations may be taken as some 
evidence of abandonment in the action to set aside her dead. 
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AppEaL by defendants from ‘Cranmer, J ., at May Term, 1930, of 
Beaurort. Error and remanded for new trial. 

Action to have timber deed executed by plaintiff adjudged void, 
and ordered canceled, on the ground that at the date of its execution, 
plaintiff was a married woman, and that her husband did not join with 
her in the execution of said deed, or assent thereto in writing, in accord- 
ance with the provisions of section 6 of Article X of the Constitution 
of North Carolina. 

Defendants in their answer admit the allegations of the complaint 
with respect to the execution of said timber deed; they allege, however, 
that at the date of its execution, her husband was not living with the 
plaintiff, having theretofore abandoned her. Defendants rely upon the 
provisions of C. §., 2530. 

In support of their allegation that plaintiff’s husband had abandoned 
her prior to the date of the execution of said timber deed, defendants 
allege that plaintiff executed said deed on 25 October, 1928; that on 
26 October, 1928, plaintiff instituted in the Superior Court of Beaufort 
County an action for an absolute divorce from her husband; that this 
action was tried at December Term, 1928, of said court; and that at 
said term a judgment and decree was rendered in said action, dissolving 
the bonds of matrimony theretofore existing between plaintiff and her 
husband. 

In the complaint in said action for divorce, plaintiff alleged that 
during the year 1926, because of his cruel treatment of her, plaintiff 
left the home of her husband, and has since resided in the home of her 
mother. The ground upon which she prayed for divorce was adultery 
committed by her husband during the year 1927. No facts are alleged 
in said complaint upon which she prayed for or was entitled to an 
absolute divorce on ground of abandonment. C. S., 1659, sec. 4. The 
complaint was duly verified by the plaintiff, on 26 October, 1928, as 
required by the statute. C.S., 1661. 

The court was of opinion that, upon the admissions in the answer 
of the defendants, the timber deed executed by plaintiff is void, for the 
reason that her husband did not assent thereto in writing; that the 
judgment and decree in the action for divorce did not estop plaintiff 
from denying that her husband had abandoned her prior to the date of 
the execution of said deed, and that notwithstanding the record in said 
action for divorce, plaintiff is entitled to Judgment on the pleadings in 
this action. 

From judgment in accordance with the opinion of the court, defend- 
ants appealed to the Supreme Court. 


L. M. Scott and H. C. Carter for placntvff. 
Chas. L. Abernethy, Jr., and John H. Bonner for defendants. 
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Connor, J. The Constitution of this State provides that the real and 
personal property of a married woman “may be devised and bequeathed, 
and, with the written assent of her husband, conveyed by her, as if she 
was unmarried.” Article X, section 6, Const. of N. C. 

It is provided by statute in this State that no conveyance by a mar- 
ried woman of “any freehold estate in her real property shall be valid, 
unless the same be executed by her and her husband, and proved and 
acknowledged by them, and her free consent thereto appear on her 
examination separate and apart from her husband, as is now or may be 
required by law in the probate of deeds of femes covert.” C. S., 2509. 

However, it 1s further provided by statute that every woman whose 
husband has abandoned her, shall be deemed a free trade: so far as to be 
competent to contract and be contracted with, and to bind her separate 
property. “She may also convey her personal estate and her real estate 
without the assent of her husband.” C.S., 25380. 

The validity of C. S., 2530, notwithstanding the provisions of see- 
tion 6 of Article X of the Constitution, has been sustained by the de- 
cisions of this Court, upon the ground, as stated by Fazrcloth, C. J., in 
Hall v. Walker, 118 N. C., 377, 24S. E., 6, that “there is no constitu- 
tional inhibition upon the power of the Legislature to declare where and 
how the wife may become a free trader. Article X, section 6, was not 
intended to disable, but to protect her.” In Bachelor v. Norris, 166 
N.C., 506, it is said: “The constitutionality of the statute authorizing a 
married woman to execute a valid conveyance of real property without 
the joinder of her husband, when she has been abandoned by her 
husband, has been sustained in several decisions of this Court. Hall v. 
Walker, 118 N. C., 377, 24S. E., 6; Brown v. Brown, 121 N. C., 8, 27 
S. E., 998; Finger v. Hunter, 180 N. C., 531, 41 S. E., 890.” See, also, 
Vandiford v. Humphrey, 189 N. C., 65, 51 S. E., 893, where it is held 
that a wife, abandoned by her husband, may convey her land, without 
his written assent, notwithstanding that at the date of the conveyance, 
sufficient time has not elapsed from the date of the abandonment for 
the commencement by her of an action for divorce on the ground of 
such abandonment. In that case it was insisted that the power of the 
wife to contract in regard to her separate property as a free trader, is 
to be tested by her right to maintain an action for divorce for like 
cause. In the opinion for the Court, it is said: ‘This, we think, a safe 
test, but counsel further insist that until the time has elapsed entitling 
her to bring the action she should not be permitted to raake contracts. 
This construction, we think, would, to a very great extent, destroy the 
beneficent purpose of the statute.” 

Counsel for appellee, in their brief filed in this Court, concede that it 
was error for the court to adjudge, on the pleadings, taat the timber 
deed is void, and that for this error defendants are entitled to a new 
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trial, at which an issue, raised by the pleadings, with respect to the 
abandonment may be submitted to a jury. Defendants, however, con- 
tend that there was error in the refusal of the court to hold that plain- 
tiff is estopped by the record in the action for divorce to deny that her 
husband had abandoned her at the date of the execution of the timber 
deed. This contention cannot be sustained. No issue was raised by the 
pleadings in the action for divorce with respect to the abandonment as 
alleged in this action. Plaintiff did not allege in her complaint, as a 
ground for divorce that her husband had abandoned her. For this 
reason, the cases cited and relied upon by defendants are not applicable. 
The record in the action for divorce, while not conclusive, 1s competent 
as evidence upon the issue involving the allegation in the complaint in 
this action as to the abandonment. 

For the error conceded by appellee, the judgment is reversed. The 
action is remanded to the Superior Court of Beaufort County for a 
new trial. Defendants are entitled to have the issue raised by their 
answer submitted to and determined by a jury. 

Error and remanded. 





JULIEN WOOD er an. vy. THE CITIZENS BANK, ADMINISTRATOR, FT AL, 
(Filed 10 September, 1980.) 


1. Appeal and Hrror J c—Findings of fact of referee supported by evi- 
dence and approved by trial court are conclusive on appeal. 
The findings of fact of a referee upon sufficient evidence, approved by 
the trial court are conclusive on appeal to the Supreme Court. 


2. Principal and Surety B b-—Where county treasurer uses embezzled 
funds to pay county debt the one whose funds were embezzled may 
recover from county, and surety on treasurer’s bond is liable. 


Where the treasurer of a county embezzles funds of a bank of which 
he is cashier and uses them to cover his embezzlement of county funds by 
paying a lawful obligation of the county therewith, the bank may trace 
and recover its funds thus purloined, and the surety on the bond of the 
county treasurer is liable for the deficit thus created in the county funds. 


AppraL by defendant, Maryland Casualty Company, from Small, J., 
at March Term, 1930, of CHowan., 

Civil action by the commissioners of Chowan County to recover of 
the Citizens Bank, Inc., administrator of the estate of W. H. Ward, 
deceased treasurer of Chowan County, and the Maryland Casualty 
Company, surety on his official bonds, the sum of $17,733.56, alleged 
shortage in the official accounts of the said deceased treasurer (reported 
on first appeal, 197 N. C., 410, 149 S. E., 380). 
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The Maryland Casualty Company contends that $10,265.00 of this 
amount is not properly chargeable against the official accounts of the 
deceased treasurer, but represents a claim of the Citizens Bank, Inc., 
against the estate of W. H. Ward, deceased, who was also assistant 
cashier of said bank at the time of his death, for moneys borrowed or 
misappropriated by him as its assistant cashier and used to discharge, 
in part, his obligations to the county. 

The Citizens: Bank, Inc., on motion of the Maryland Casualty Com- 
pany, was made a party defendant, and in its answer takes issue with 
this position of the surety. 

A reference was ordered and the matter heard by F. E. Winslow, 
Esq., who found the facts and reported the same, together with his 
conclusions of law, to the court. 

As bearing on the crucial point at issue, the referee found the follow- 
ing facts: 

“22, The referee finds that W. H. Ward unlawfully misappropriated 
money of the Citizens Bank on 9 September, 1927, to the amount of 
$10,265.00, applied the money to the payment of a legal obligation of 
the county of Chowan due 10 September, 1927, and concealed his 
embezzlement by falsely carrying the amount, plus some other trifling 
amounts, in his cash items from day to day until his death. 

“23. When the note due 10 September was paid as aforesaid Ward 

was then indebted to the county of Chowan in a sum exceeding the 
amount of said note for money which he had embezzled from the. 
county fund, but the county officers were completely ignorant of this 
fact.” 
- It was the conclusion of the referee, approved by the trial court, 
that the commissioners are entitled to recover of the acministrator of 
the estate of W. H. Ward, deceased, the sum of $17,645.10 with interest 
at the rate of 12 per cent per annum (C. S., 357) from 10 February, 
1928, as against the administrator, and from 19 May, 1928, as against 
the surety; and that the Maryland Casualty Company is not entitled 
to recover over against the Citizens Bank, Inc., in its corporate capacity, 
any part of this sum. 

Upon exceptions duly filed to the report of the referee by the Mary- 
land Casualty Company the same were overruled, while those filed by 
the commissioners were sustained, and from the judgment thus modify- 
ing and affirming the report, the Surety Company appeals, assigning 
errors. 


W. D. Pruden for plaintiffs. 
Privott & Privott for defendant Citizens Bank. 
Manning & Manning for defendant Maryland Casualty Co. 
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Sracy, C. J. On the findings of the referee, approved by the trial 
court, which are conclusive as they are not challenged for want of 
evidence to support them, we have discovered no exceptive assignment 
of error of sufficient merit to work a reversal of the judgment. 

The two circumstances which differentiate this case from those cited 
and relied upon by appellant are, first, the fact that the $10,265.00 
in question was embezzled from the bank by the deceased treasurer, and, 
second, the finding that said funds were used by the treasurer in his 
capacity as such to discharge county obligations. 

It is well settled that where one’s property has been purloined by 
actionable fraud or covin, the law permits him to follow it and to 
recover it from the wrongdoer, or from any one to whom it has been 
transferred otherwise than in good faith and for a valuable considera- 
tion, so long as it can be identified or traced; and the principle applies 
to money and choses in action as well as to specific property. Proctor v. 
Fertilizer Co., 189 N. C., 248, 126 8. E., 608; Mfg. Co. v. Summers, 
143 N. C., 102, 55 S. E., 522; Hdwards v. Culberson, 111 N. C., 342, 
16S. E., 233. The pursuit of equity in this respect is stopped only when 
the means of ascertainment fail, or the rights of bona fide purchasers 
for valuc, without notice, intervene. McNinch v. Trust Co., 183 N.C, 
33, 110 S. E., 663. 

Had the referee found that what Ward did with respect to the bank’s 
funds amounted to a loan, a different question would have been pre- 
sented. Liles v. Rogers, 113 N. C., 197, 18 S. E., 104; Bank v, South 
Hadley, 128 Mass., 508; Bank v. New Castle, 224 Pa., 285; Pittsburgh 
v. Bank, 79 Atl. (Pa.), 406. 

Affirmed. 





* 


C. A. HONEYCUTT, BILTMORE BUILDERS’ SUPPLY COMPANY aAnp 
TRUMBO & SON, Inc., v. KENILWORTH DEVELOPMENT COMPANY, 
W. C. WEST anp Wire, SERGUNIA WEST, J. F. HAZELRIGG anp 
J. C. MILLER. 
(Filed 10 September, 19380.) 


Laborers’ and Materialmen’s Liens A a—Where contractor is not owner 
and has no contractual relationship with owner, laborers’ lien does not 
attach. 


The right of laborers and materialmen to a lien upon a building is 
exclusively statutory, and the statute does not give a right of lien upon 
a lot where the principal contractor is not the owner and does not have 
any contractual relationship with the owner, and where by mistake a 
building is.erected on the lands of another who has not contracted there- 
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for or agreed thereto, the laborers and material furnishers have no statu- 
tory right of lien against him, and this result is not affected by the fact 
that the present owner of the title to the /ocus in que acquired with knowl- 
edge of the facts. 


Civin action, before Wachae, Special Judge, at February Term, 
1930, of BuncomBE. 

The evidence tended to show that the Kenilworth Development Com- 
pany owned a certain lot of land in Kenilworth, Buncombe County. 
This land had been subdivided into various lots. The detendants, West 
and Hazelrigg, purchased lot No. 13 of said subdivision, but inadvert- 
ently the purchasers thought they had purchased lot No. 7, Block-N of 
said development. Lot No. 7 belonged to the defendar:t, Kenilworth 
Development Company, and was situated some five or six lots from 
lot No. 13 purchased by West and Hazelrigg. Subsequeatly West and 
Hazelrigg undertook to build a house on lot No. 7. The plaintiffs 
furnished labor and material for said house. Honeycutt furnished 
material amounting to $493.31. The Biltmore Builders’ Supply Com- 
pany furnished material amounting to $939.22, and the amount furn- 
ished by Trumbo & Son was $237.64. Each of said materialmen duly 
filed a hen on said lot No. 7. The defendant Miller had also furnished 
material for said building. After the building was under construction 
the mistake was discovered and West and Hazelrigg aoproached the 
Kenilworth Development Company and requested said company to 
execute and deliver to them a deed for lot No. 7 in exchange for lot 
No. 18. The evidence further tended to show that on or about 30 
August, 1928, Kenilworth Development Company executed a deed for 
lot No. 7 to West and Hazelrigg. This deed was never delivered 
because upon examination of the record it was disclosed that lot No. 
13 was covered by a mortgage and thereupon Kenilworth Development 
Company refused to proceed any further with the exchange. 

It further appears that the Kenilworth Development Company exe- 
cuted and delivered to the defendant Miller a deed for said lot No. 
7, but 1t does not appear when this was done. It does appear, however, 
that at the time the conveyance was made to Miller that the Kenilworth 
Development Company knew that material liens were claimed against 
lot No. 7 and that Miller, the purchaser, knew the situation. Miller 
paid $1,200.00 for said lot No. 13. 

There was also evidence to the effect that Miller hac participated 
in a meeting with the materialmen and understood that West and 
Hazelrigg were undertaking to procure a deed from the Development 
Company for lot No. 7 before he purchased the same. 

At the conclusion of the evidence the trial judge nonsuized the action 
as to Kenilworth Development Company and J. C. Miller, and directed 
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the jury to answer the issues so that the materialmen secured judgment 
for the amount of their respective claims against West and Hazclrige. 
The judgment further directed that the liens filed by the claimants on 
Jot No. 7 be canceled. 

From the foregoing judgment plaintiffs appealed. 


Edward H. McMahan for Biltmore Builders’ Supply Company. 
Jos. W. Little for Trumbo & Son. 
Merrimon, Adams & Adams for Kenilworth Development Company. 


Broapen, J. The particular point presented by this appeal is whether 
the plaintiffs are entitled to a lien upon lot No. 7. 

The defendant, Kenilworth Development Company, owned lot No. 
7, but the record does not disclose any contract or agreement whatever 
between said Development Company and West and Hazelrigg who 
undertook to build a house thereon. In other words, West and Hazel- 
rigg, through mistake, purchased building material and conimenced 
the erection of a house on a lot which they did not own, and, therefore, 
there existed no contractual relation between West and Hazelrigg and 
the defendant Development Company. The plaintiffs furnished material 
for said building to West and Hazelrigg, and they were also ignorant 
of the mistake in the ownership of the lot. 

The len law of this State is C. S., chapter 49. The statute gives a 
hen upon “every building . . . together with the necessary lot on 
which such building is situated, ete.” But neither the statute nor the 
decisions construing it, permit a hen to be filed on a lot upon which a 
third person has “squatted” or undertaken to erect a building without 
title thereto and without a contract or agreement express or implied 
with the owner thereof. Weir v. Page, 109 N. C., 220, 18 8S. E., 773, 
Nicholson v. Nichols, 115 N. C., 200, 20 8. E., 294; Weathers v. Cox, 
150 -N. OS Oo. FOS. Fee 7, Brick Ce. 0. Pulley, 168° Ns Oi cbt, 
84.8. E., 518; Rose v. Davis, 188 N. C., 355, 124 8S. E., 576; Lumber 
Co. vs Alotor Co, 192 XNo-C., ‘317,180 Se E., 11d: hussein dc oundyy 
Co. v. Aluminum Co., 172 N. C., 704, this Court said: “The hen for 
labor done and materials furnished is given by statute to enforce the 
payment of a debt, and the general principle underlying the Hen laws 
is that the relation of debtor and creditor must exist and that there can 
be no hen without a debt.” 

The question of law is discussed in a note appearing in 38 North 
Carolina Law Review, p. 62 et seg. In that article it is stated that the 
basis for establishing the relationship of creditor and debtor between 
the owner and materialman applies “where the principal contractor 
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has (1) a contract with the owner to improve his land, or (2) where 
the owner has consented to such improvements.” 

In the case at bar the evidence does not disclose that West and Hazel- 
rigg had any contract with the Kenilworth Development Company for 
building said house or that the Development Company procured or con- 
sented to the erection of a dwelling upon lot No. 7. The lien law in 
this State is exclusively statutory and no warrant of law appears justi- 
fying the enforcement of liens upon lot No. 7 upon the facts as now 
presented. 

We therefore hold that the judgment of nonsuit was properly entered. 

Affirmed. 





STATE v. WRIGHT BYNUM anp WILLIAM RANDALL. 
(Filed 10 September, 1930.) 


Criminal Law L a—Appeal in capital cases will be dismissed for failure 
to prosecute according to Rules of Court, no errors appearing of 
record, 


Whether the Supreme Court acquires jurisdiction of an appeal in 
forma pauperis from a conviction of a capital felony when the affidavit 
for leave to appeal fails to state, as required by .C. S., 4651, that the “ap- 
plication is in good faith,” qu@re? and where the appeal has not been 
prosecuted as required by the Rules of Court the appeal will be dis- 
missed upon the motion of the Attorney-General after an examination of 
the record proper for errors appearing upon its face. 


Motion by State to docket and dismiss appeal. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Stacy, O. J. At the May Term, 1930, Wilson Superior Court, the 
defendants herein, Wright Bynum and William Randa‘l, were tried 
upon an indictment charging them with the murder of one Callie Willi- 
ford, which resulted in a conviction and sentence of death as to both 
of the defendants. From the verdict thus rendered and judgment en- 
tered thereon, the defendants gave notice of appeal to the Supreme 
Court, but this has not been perfected as required by the rules, in fact 
nothing has been done looking to this end. 

As the attempted appeal is in forma pauperis, and the affidavit for 
leave to appeal without giving security for costs fails to state, as re- 
quired by C. S., 4651, that “the application is in good faith,” it may be 
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doubted as to whether we have any jurisdiction to hear the matter. 
S. ov. Brumfield, 198 N. C., 613. Nevertheless, as the case is a capital 
one, we have examined the papers and find no error on the face of the 
record proper. 

The motion of the State must be allowed. 

Appeal dismissed. 





STATE v. AARON SHARPE anp BERRY RICHARDSON. 


(Filed 10 September, 19380.) 
Morton by State to docket and dismiss appeal. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Per Curram. This is a companion case to State v. Bynum et al., 
unte, 376, and what is said in that case applies equally to the instant 
one, the facts being substantially the same. 

Appeal dismissed. 





STATE vy. PETER HARRIS anp NED HARRIS. 
(Filed 10 September, 1930.) 


Criminal Law L a—~Where case is not docketed according to Rules of 
Court appeal will be dismissed. 


Where the appellant in a criminal action has failed to have his case 
docketed in the time required by the Rules of Practice in the Supreme 
Court, in order to preserve his right to appeal it is required that he file 
an application for a certiorari, addressed to the sound discretion of the 
Supreme Court, and show a good and sufficient reason for granting his 
motion therefor, and where this has not been done the appeal will be 
dismissed upon motion of the State. 


AprpraL by defendants from Sinclair, J., at January Term, 1930, of 
}{DGECOMBE., 

Criminal prosecution tried upon an indictment charging the defend- 
ants with the murder of one Tom Cooper. 

From a verdict of manslaughter and judgment entered thereon, the 
defendants appeal, assigning errors. 

Motion by State to dismiss appeal. 
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Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
R.T. Fountain, T. W. Fitts and George M. Fountain for defendants. 


Stacy, C. J. This action was tried at the January Term, 1980, 
Edgecombe Superior Court, which commenced 20 January and ended 
five days thereafter. The case on appeal was docketed here 20 August, 
1930. There was no application for a writ of certiorari at the next 
succeeding term of the Supreme Court commencing after the rendition 
of the judgment in the Superior Court, the term to which the appcal 
should have been brought. S. v. Farmer, 188 N. C., 248, 124 8. E., 
562; Pentuff v. Park, 195 N. C., 609, 143 S. E., 139. 

The appeal, therefore, must be dismissed for failure to comply with 
the rules. S. v. Surety Co., 192 N. C., 52, 1383 S. E., 172; Stone v. 
Ledbetter, 191 N. C., 777, 183 8. E., 162. 

It is true that appeals in civil cases from the First, Second, Third and 
Fourth districts which are tried between the first day of January and 
the first Monday in February, or between the first day of August and 
the fourth Monday in August, are not required to be docketed at the 
immediately succeeding term of this Court, though the rule is otherwise 
in criminal prosecutions, and even in civil cases if docketed in time for 
hearing at said first term, the appeal will stand regularly for argument. 
Pentuff v. Park, supra. 

Appeal dismissed. 





CARLENE WOODY y. A. A. PRIVETT. 
(Filed 10 September, 1930.) 


Judgments K b—Finding of meritorious defense is necessary to order 
setting aside judgment for cxcusable neglect, etc. 

In order to have a judgment by default set aside on the ground of 
excusable neglect and irregularity the movant must show a meritorious 
defense, and where such defense is not made to appear an order granting 
a motion therefor will be vacated on appeal and the cause reminded. 


ApreaL by plaintiff from Grady, J., at May Term, 1930, of Witson. 
Motion to set aside judgment by default and inquiry for excusable 
neglect and irregularity. Motion allowed, and plaintiff appeals. 


W. dA. Lucas for plainteff. 
O. P. Dichinson and Finch, Rand d&: Finch for defendant. 
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Stacy, C. J. There is no finding of a meritorious defense, hence the 
order vacating the judgment will be set aside and the cause remanded 
for further proceedings not inconsistent with the rights of the parties. 
Jones v. Swepson, 94 N. C., 699; Gaylord v. Berry, 169 N.C, 738, 
86 8. E., 623. 

A party who seeks to be relieved from a judgment on the ground of 
excusable neglect or irregularity must show merit, otherwise the court 
would be engaged in the vain procedure of setting aside a judgment, 
when, if there be no defense, it would be its duty to enter the same 
judgment again on motion of the adverse party. Taylor v. Gentry, 192 
N. C., 508, 185 S. E., 327; Duffer v. Brunson, 188 N. C., 789, 125 8. E., 
619; Crumpler v. Hines, 174 N. C., 2838, 93 5. E., 780. 

Error and remanded. 








JOE EAKER vy. THE INTERNATIONAL SHOE COMPANY anv 
tOBEY SMALL, 


(Filed 10 September, 1930.) 


1. Master and Servant C b—Evidence of employer’s negligent failure 
to provide reasonably safe place to work held sufficient. 

Where in an action against an emplover there is evideuce tending to 
show that the plaintiff employee, after disengaging the clutch and stop- 
ping the drum in which hides were processed, was removing hides from 
the drum in the course of his duties, and that while so employed the 
clutch suddenly became engaged and the drum started revolving without 
any act on his part or those working with him, resulting in the injury in 
suit, and further that the clutch had not been inspected in two years, 
and that it became engaged beeause of defective oiling or because of 
clogged grease channels: Meld, the doctrine of res ipsa loquitur applies, 
und the evidence is suilicient to be submitted to the jury and overrule 
defendant’s motion as of nonsuit. 


2. Negligence A e—Doctrine of res ipsa loquitur warrants submission 
of case to the jury, the burden of proof remaining on plaintiff. 


Where the doctrine of res ipsa loquitur applies in an action to recover 
for n negligent injury it is sufficient to take the issue of negligence to 
the jury and sustain an affirmative answer, but the burden of proof on 
the issue remains on the plaintiff. 


3. Trial B e—The trial court has the power to withdraw incompetent 
evidence from the jury and instruct it not to consider it. 

The trial court has the power to withdraw incompetent evidence from 
the jury and instruct it not to consider it, and where an incompetent 
question is asked a witness over objection, and the witness’ answer is 
promptly stricken from the record by the court and the jury instructed 
not to consider it, an exception thereto will not be sustained on appeal. 
In ve Will of Yelverton, 198 N. C., 746, cited and distinguished. 
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4. Evidence K b—Expert may testify as to results of injury disclosed by 
X-ray picture properly in evidence. 

Where a physician has qualified as an expert witness, his testimony as 
to the results of an injury, based upon the disclosure of an N-ray picture 
properly taken by a competent person and admitted in evidence, is com- 
petent and not objectionable upon the ground that his opinion was based 
upon assumed facts arising from matters neither proven nor admitted. 


5. Same—tTestimony of expert as to verity of X-ray picture held com- 
petent. 


Where a witness has qualified as an expert with experience in reading 
and interpreting X-ray pictures, and has testified as to the extent of an 
injury based upon an X-ray picture properly introduced in evidence, his 
answer to a question as to the reliability of an X-ray picture that there 
was no way an X-ray picture could “fool” a physician merely amounts to 
a statement that an A-ray picture, properly taken, accurately produces a 
picture of human bones, and an exception to the answer will not be 
sustained on appeal. 


6. Trial E g—Instruction correct when taken as a whole will not be held 
for reversible error. 

A charge of the court to the jury which is correct as to the duty of an 
employer to furnish an employee a reasonably safe place to work in the 
exercise of ordinary eare, will not be held for reversible error, if the 
error, if any, is in the appellant’s favor, or for the omission of the word 
“approved” in regard to appliances “approved and in general use,” when 
from the entire charge and the circumstances of the case it appears that 
the appellant has not been prejudiced thereby, the case having been fully 
and correctly determined upon the principle of res ipsa loquitur. 


7. Master and Servant C b—Where injury would not have occurred if 
machinery had been in proper condition doctrine of res ipsa loquitur 
applies. 

An employer is required in the exercise of ordinary care to furnish his 
employee a reasonably safe place to work and tools and appliances reason- 
ably safe and suitable for the work and such as are approved and in 
general use, and to keep such tools and appliances in such condition in 
the exercise of due diligence, and where a disengaged clutch becomes 
engaged without the intervention of human agency, which would not 
happen if the machinery had been in proper condition, the doctrine of 
res ipsa loquitur applies. 


AppEAL by defendant from Harding, J., and a jury, at September 
Term, 1929, of Brrxe. No error. 

This is an action for actionable negligence brought by plaintiff 
against the defendants. 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1. Was the plaintiff injured by the negligence of the defendant, the 
International Shoe Company, as alleged? Answer: Yes. 
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2. Was the plaintiff injured by the negligence of the defendant, Robey 
Small, as alleged? Answer: Yes. 

3. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: No. 

4. What damage, if any, is the plaintiff entitled to recover? Answer: 
$18,000.” 

The necessary facts will be stated in the opinion. 


B.T. Falls, 8. J. Ervin and 8S. J. Ervin, Jr., for plaintiff. 
A. Hall Johnston and Self, Bagby & Patrick for defendants. 


Crarkxson, J. At the close of plaintiff’s evidence and at the close of 
all the evidence, the defendants made motions for judgment as in case 
of nonsuit. C.8., 567. The court below overruled the motions, and in 
this we see no error. 

The plaintiff when injured was an employee and working in the 
bleach-room of the tannery plant of the defendant, International Shoe 
Company. It was admitted that the defendant, Robey Small, was fore- 
man and superintendent of said department and the immediate superior 
of plaintiff, and it was the duty of plaintiff to perform his work under 
the direction and in accordance with the proper orders of said foreman 
and superintendent. The evidence on the part of plaintiff tended to 
show that plaintiff when injured was taking out hides, crops or bellies 
as they were termed, from the drum or wheel. The machinery that 
turns the drum or wheel gets its source of power from the motor, which 
is transmitted by a belt from the motor to the power shaft; from the 
counter shaft it is again transmitted by a belt to the clutch, and when 
you engage the clutch, that starts the drum or wheel off, but when the 
clutch is disengaged the drum or wheel is idle. The power that turns 
this drum or wheel is brought to it by means of a shaft 2 7/16 inches; 
this shaft is fitted in a sleeve that is around the shaft and is fastened to 
the pulley with which the belt runs from the counter shaft and also on 
this sleeve is fastened one-half of the clutch that is driven by the 
pulley. When the clutch is disengaged half of the clutch is rotating; 
the shaft is not rotating, but the sleeve is rotating on the shaft, being 
pulled by the belt; the drum or wheel is idle and the shaft is idle, but 
half of the clutch which fastened around the sleeve is rotating. When 
the other half of the clutch which is fastened on the 2 7/16 inch shaft 
is engaged with the half which is running on this sleeve, it causes these 
two, the half that is fastened to the shaft, when that becomes engaged 
with the other half, causes the 2 7/16 inch shaft to rotate, which in 
turn having a pin on the end. of it, causes the drum or wheel to turn. 
The sleeve is running around the shaft all the time, while the motor 1s 


382 IN THE SUPREME COURT. (199 
EAKER UV. INTERNATIONAL SHOE Co. 


running, and the drum or wheel is standing idle. The function of the 
drums or wheels in the bleach-room were to oil the hides or leather; 
they are round like a drum, with flat ends; they are about ten feet in 
diameter and about six feet wide. They are used to put oil, salt, sugar 
and other ingredients in to treat the hides. After the hides are put in 
the clutch is shoyed in and starts the wheel or drum revolving. The 
wheel or drum runs for about twenty minutes and then the hides are 
taken out. About 75 hides are placed in one of these wheels or drums 
at a time for treatment. When taken out they are handed to a helper 
and hung up. There is a door on the side of the wheel or drum, about 
36 inches high and 42 inches wide, to put the hides in and take them 
out, and this is shut when the wheel or drum is revolving. The wheels 
or drums make about 21 revolutions a minute. 

The plaintiff was unloading the hides from the wheel or drum about 
four o’clock in the evening, on 26 May, 1928, when he was injured. <At 
the time this wheel or drum was stopped and the clutea pulled out, a 
stick was placed on the floor under the wheel or drum to hold it sta- 
tionary. Plaintiff had taken all the hides out of the wheel or drum 
except about fifteen. To get these out it was necessary to put his body 
from his hips up inside the wheel or drum to reach them, and the wheel 
or drum started to revolve and the door hit him and he was thrown in 
the wheel or drum, and while it was revolving was thrown out, and 
rendered unconscious and permanently injured. 

The evidence was to the effect that the clutch became engaged without 
any act on his part, or those working with him. That there was some 
defect that started the drum revolving. That the clutch became engaged 
and started up the machinery, by reason of the fact that the sleeve 
within which the shaft operating the machinery worked, beeame hot, 
and tight, and by reason of not being properly oiled, and that this was 
due to the closing up of the grease channels, which conveyed the oil or 
grease to the shaft within the sleeve, causing the sleeve to turn with 
the shaft, and engage the clutch. There was evidence that this sleeve 
within which the shaft turned, became so tight that it had to be eut in 
order to remove it from the shaft, and there was also evidence that this 
sleeve had not been removed and inspected for a period of two years, and 
that the inside of the sleeve and the shaft was gummed up with dried 
oil or other material, and that the oil in the cup could not properly reach 
the inside of the sleeve, as the channels which should have conveyed it, 
were to some extent closed up. On the other hand, the defendants offered 
evidence tending to show that the reason for the accident, was that 
some hard substance had gotten into the o1l cup, and from thence through 
the grease channels into the sleeve, and this without fault on its part, 
and that this caused friction which rendered the sleeve tight, causing 
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it to turn with the shaft, and that this caused the elutch to become en- 
gaged, and start the machinery, the wheel or drum to revolve, and the 
plaintiff to be injured. 

Among the duties of defendant Small was to oi] the machinery by 
means of the oil or grease cup. When the cluteh is disengaged there is a 
space of about an inch between the two portions thereof, and when these 
two portions of the clutch are brought together, or engaged, the com- 
municated power turns the shaft and the wheel or drum. 

Defendants contended that plaintiff set forth in the complaint that 
the clutch was defective, which, if established as a fact, would warrant 
the contention that there was failure to make proper inspection, or 
failure to make repairs after knowledge or implied notice of such de- 
fective condition; whereas, 1f the actual cause of the “running away” 
of the wheel or drum was not a defective clutch, but the presence of 
some hard foreign substance in the grease for which defendauts were not 
accountable, such contention on the part of plaintiff was ill-founded. 
Further that there was no evidence that the elutch was defective. 

Plaintiff specifically alleges in his complaint that the injuries of the 
plaintiff herein complained of were directly and proximately caused by 
and due to the negligence and carelessness of the defendants in failing 
to inspect said oil wheel or drum and clutch and the machinery and 
applances connected therewith and in. failure to keep said oil wheel or 
drum and clutch and machinery and appliances in reasonably safe con- 
dition and repair and in ordering the plaintiff, who was ignorant of 
such defects, to unload said oil wheel or drum when the defendants well 
knew that such defects existed and that said oil wheel or drum in all 
probability would suddenly begin to revolve about said penetrating shaft 
and “run away” and injure the plaintiff, and in failing to furnish and 
provide for the plaintiff a reasonably safe place in which to work and 
reasonably safe tools and machinery and appliances with which to work. 

We think that, from the admitted facts, the principle of res tpsa 
loquitur applies. 

The case of Ross v. Cotton Mills, 140 N. C., 115 is similar to the 
case at bar. In the Ross case the plaintiff had stopped the machine. 
He testified that when it was stationary, “I put my hand over feed roll 
into heater bars to get cotton out. Machine started by some means and 
tore off my arm to my elbow, knocked me numb or paralyzed.” The 
Court in that case, at p. 119, said: “To prevent any misconstruction of 
the circumstances under which or the manner in which this principle 
applies in the trial of such cause we wish to restate what was said in 
Womble v. Grocery Co., 185 N. C., 474: ‘The principle of res ipsa 
loquitur in such eases carries the question of negligence to the jury, not 
relieving the plaintiff of the burden of proof, and not raising any pre- 
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sumption in his favor, but simply entitling the jury, in view of all the 
circumstances and conditions as shown by the plaintifl’s evidence, to 
infer negligence and say whether upon all of the evidence the plaintiff 
has sustained his allegation.’ It does not in any degree affect or modify 
the elementary principle that the burden of the ¢sswe is on the plaintiff. 
Walker, J., in Stewart v. Carpet Co., 1388 N. C., 60, clearly states the 
law in this respect: ‘The doctrine does not dispense with the require- 
ment that the party who alleges negligence must prove the fact, but 
relates only to the mode of proving it. The fact of the accident fur- 
nishes merely some evidence to go to the jury which requires the de- 
fendant ‘to go forward with his proof.’ The rule of res ipsa loquitur 
does not relieve the plaintiff of the burden of showing negligence, nor 
does it raise any presumption in his favor.’” Stewart v. Carpet Co., 
supra; Cook v. Mfg. Co., 1838 N. C., 55; McAllister v. Pryor, 187 N. C., 
837; Murphy v. Power Co., 196 N. C., 484; Bryant v. Construction Co., 
197 N. C., 639. 

In the Bryant case, supra, at p. 643, we find: “In some of our decisions 
and expressions res -psa loquitur, prima facie evidence, prima facie case, 
and presumption of negligence have been used as practically synony- 
mous. As thus used, each expression signifies nothing more than evl- 
dence to be considered by the jury.” See Springs v. Doll, 197 N. C., 
240; Bowden v. Kress, 198 N. C., 559. 

We do not think the learned counsel for defendants seriously dis- 
puted the above settled law, from the prayers for inst:-uctions which 
they made and which were given by the court below. Among them were 
the following: “Although the facts and circumstances which plaintiff 
contends that he has established are, in the absence of explanation, suffi- 
cient and proper to be considered by you as some evidences of negligence 
on the part of the defendants, yet, even in the absence of any explana- 
tion of such facts and circumstances, it would not necessarily be your 
duty to find that the defendants were guilty of negligence; but defend- 
ants have offered evidence tending to explain the facts and circumstances 
relied on by the plaintiff, and tending to show that the plaintiff’s in- 
juries were not proximately caused by any negligence of defendants, 
and the court instructs you, in this connection, that the law does not 
cast upon defendants the burden of disproving negligence by a prepon- 
derance of evidence, but the burden of proof on that issue still rests upon 
and remains with the plaintiff, and unless he has satisfied you from all 
the evidence, and by its greater weight, that the injuries of which he 
complains were proximately caused by the negligence of the defendants, 
as alleged in the complaint, it will be your duty to answer the first and 
second issues No.” 
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The defendants state that several questions are involved: 

(1) Does the withdrawal of incompetent or prejudicial testimony re- 
ceived in answer to an incompetent question duly objected to, and an 
instruction to the jury not to consider it, cure the wrong to the objecting 
party ?” 

The accident happened on Saturday. 

The question objected to and motion to strike out answer is as fol- 
lows: “Q. Do you know whether anything had been done to the wheel 
between Saturday and Monday, of your own knowledge? A. On Mon- 
day, it ran away at 12 o’clock.” The record discloses that the question 
was withdrawn and answer ordered stricken from the record, and the 
jury instructed not to consider it. 

It has long been the settled law in this judisdiction that the court 
below has the power to withdraw incompetent evidence and instruct the 
jury not to consider it. Cooper v. &. R., 163 N. C., 150; 8S. v. Stewart, 
189 N. C., at p. 345; S. v. Love, 189 N. C., at p. 773; S. v. Griffin, 190 
N. C., at p. 135. 

The evidence was promptly stricken from the record, and the jury 
instructed not to consider it. The record in the present case discloses a 
very different state of facts from the Yelverton case. See In re Will of 
Yelverton, 198 N. C., at p. 749. This exception and assignment of error 
cannot be sustained. 

(2) May counsel, in the examination of an expert witness offered by 
him, assume as facts, matters neither proved nor admitted ? 

The question and answer, in part, are as follows: “Q. What effect 
would the fracture of one of the vertebrae there have upon his capacity 
to lift? A. That bone is part of the vertebrae. It is just a general 
fracture. I said, in my opinion that there was a fracture of the fifth 
vertebrae besides the displacement to it. I think this injury would 
almost completely incapacitate him to work.” 

Dr. Kirksey testified, without objection: “This is the picture I had 
Miss Powell to make (examining). The picture showed a fracture of 
the tip of the transverse process of the third lumbar vertebrae on the 
left side, or in words the jury may understand, it shows a fracture of 
the little bone extending out from the bottom of the back bone. (Ex- 
hibiting and explaining picture to jury.) Here is the bone that 
extends out from the spinal column, extends out about an inch or an 
inch and a half, and the fracture is about a half inch from the end. 
Then there is the fifth, or last, vertebrae, that 1s a displacement of that 
vertebrae forward in a slight rotation towards the right.” We think the 
exception and assignment of error were not well taken. 

(3) Does the X-ray photograph or film import verity, or is its compe- 
tency as well as its probative value dependent upon the manner of its 
making and interpretation? 
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The question and answer are as follows: “Q. Speaking of a patient 
fooling you, Doctor, do you know of any way by which an X-ray picture 
can fool a doctor? A. I do not, if you see it, there is no way to fool 
you.” 

The plaintiff had theretofore shown by the testimony of his witness, 
Miss Clarissa Powell, that the X-ray pictures of the spinal column 
were properly made on a standard machine at the instance of Dr. Kirk- 
sey, the plaintiff’s witness, and at the instance of Dr. Phifer, the de- 
fendants’ witness. Miss Powell had been engaged for nine years in 
making X-ray pictures for various hospitals and physicians, and in such 
work had used all kinds of X-ray machines. Dr. Kirksey had had expe- 
rience in reading and interpreting X-ray pictures. The testimony was 
competent and merely amounted to the statement of the medical witness 
that an X-ray picture, properly taken, accurately produces a picture of 
human bones.. 

A witness who is an expert need not necessarily be a technical spe- 
clalist. Pridgen v. Gibson, 194 N. C., 289. 

In Ltles v. Pickett Mills, 197 N. C., p. 772, we find the following: 
“The judge expressed his willingness to admit the photograph (X-ray) 
in evidence provided expert testimony was introduced satisfactorily ex- 
plaining the photograph to the jury, but held upon the evidence 
offered that the witness had not qualified himself as sufficiently expert 
in questions of anatomy to testify in reference to the proposed explana- 
tion.” 

From the facts appearing in this case, we think the evidence compe- 
tent. The X-ray pictures are not like the man that looks in a glass. 

“For if any be a hearer of the word, and not a doer, 1e is like unto 
a man beholding his natural face in a glass: 

For he beholdeth himself, and goeth his way, and straightway for- 
getteth what manner of man he was.” James 1: 23, 24. 

In Welch v. Coach Line, 198 N. C., p. 181, is the following: “It is the 
common practice to receive maps, diagrams, photographs, and pictures 
for the purpose of giving a representation of objects and places which 
generally cannot be conveniently described by witnesses. Especially 1s 
this true of X-ray pictures which usually require an explanation by 
parol.” Lupton v. Express Co., 169 N. C., 671. 

We do not think this exception and assignment of error can be sus- 
tained. 

(4) Should a verdict be allowed to stand, rendered upon a charge con- 
taining statements as to contentions with respect to facts and instruc- 
tions as to matters of law—favorable to the prevailing party—not based 
on evidence? 

The exception was to the following part of the charge: “Now, the 
court charges you, that if you shall find, by the greater weight of the 
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evidence, that the defendants in this case failed to exercise that care 
which an ordinarily prudent person, surrounded and situated as the 
defendants were on that occasion, would have exercised, in furnishing 
plaintiff a reasonably safe place in which to do his work, or failed to 
exercise reasonable care—the same sort which an ordinarily prudent per- 
son surrounded and situated as the defendants were would have exer- 
cised—in furnishing a machine in general use by those engaged in that 
sort of business, or failed to exercise due care to keep it in a reasonably 
safe condition, and then if you should further find by the greater weight 
of the evidence that such failure was the proximate cause of the plain- 
tiff’s injury, then you should answer the first and second issues, Yes. 
The court had just prior charged: “The defendants are not insurers. 
The law does not require that the defendants should guarantee that the 
plaintiff would not get hurt; the law did not require the defendants to 
guarantee the plaintiff that that machine would not turn, nor to guar- 
antee that the clutch would not become engaged. It was not an insurer 
that the thing would not happen.” 

We see nothing prejudicial in the use of the word “general” instead of 
“such as are approved and in general use,” in the charge. Lacey v. 
Hostery Co., 184 N. C., 19. 

As heretofore stated, we think the principle of res zpsa, loqguitur applies 
and from all the facts and circumstances in this case we see no error in 
the charge, especially when taken as a whole and in connection with de- 
fendants’ prayers for instructions given by the court below, which cover 
the law applicable to the case as contended for by defendants. We must 
not forget that circumstantial as well as direct evidence applies to a 
civil as well as a criminal action. The charge can be based on both in 
the present case. This exception and assignment of error cannot be 
sustained. 

Nor can we see any error, considering the charge as a whole. The 
plaintiff was entitled to more than was given, as the principle of res 
ipsa loquitur applied, as before explained, on the facts in this case. 

It is well settled law that the employer is required to provide for his 
employees in the exercise of proper care a reasonably safe place to work 
and to supply them with machinery, implements and apphances reason- 
ably safe and suitable for the work in which they are engaged, and such 
as are approved and in general use in plants and places of like character, 
and an employer is also required to keep such machinery in such condi- 
tion as far as this can be done in the exercise of proper care and dili- 
gence. Street v. Coal Co., 196 N. C., 178; West v. Mining Co., 198 N. C., 
150. When machinery suddenly starts up, as in this case, by reason 
of the clutch which turns on the power becoming engaged and this, 
without the intervention of human agency, and such result does not 
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occur when the clutch and machinery is in proper condition, the rule 
res wpsa loquitur applies. 

The numerous exceptions and assignments of error not here consid- 
ered, made during the trial to the admission and exclusion of evidence, 
we have examined carefully and see no new or novel proposition of law 
presented, ‘The evidence as to the extent of the injury was conflicting. 

Defendants, on ecross-examination of Dr. J. J. Kirksey, elicited the 
following: “Q. And you know, as a fact, has it not beer. your observa- 
tion, that men, much more seriously handicapped than this plaintiff 
appears to be, have been able to work and earn a living by manual exer- 
tion, not depending upon their wits or brains? <A. I don’t know of any- 
body with a broken back that is working. I don’t happen to know of a 
case with this type of injury. I will say, that he can walk while he 
cannot do manual labor. There is a great deal of difference in being 
able to walk and in doing manual labor. There might possibly, by some 
improvement in the future, but I don’t see how there can be a complete 
recovery. He will never be as good as he was before the injury, although 
there might bea slight improvement.” 

There was other evidence bearing on the permanency of plaintiff’s 
injury and his incapacity for work. Plaintiff earned $3.67 a day. He 
testified in part: “Before my injury, I was always stout and healthy 
and able to do anything that came my way. I hardly ever lost a day 
from work. . . . Since my injury, I have not earned anything, 
only what they gave me at the tannery. I have not been able to work to 
earn anything. My general health and strength before the injury was 
good, but I have not had any since. When I go to bed at night, my 
back hurts so that I cannot sleep, rest or anything else. The pain is 
mostly in the small of my back, in what the doctor calls the lumbar 
region. I cannot earn a living except through the mercy of the people. 
I have always earned a living by working before the injury. | have 
not been educated to do any kind of work except manual work.” 

The briefs of the learned counsel for the parties go into every phase 
of the controversy. We cannot see any reversible or prejudicial error 
on the record. The court below not only fully charged the law as favor- 
able as defendants could expect, but gave all the prayers for instructions 
asked for by defendants and drawn by them to present the most favor- 
able view for defendants. 

The issues of fact were found by the jury in favor of plaintiff, and 
we Can see no error in law. 

No error, 
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2. 


HARRY E. COLE y. SEABOARD AIR LINE RAILWAY COMPANY. 


(Filed 10 September, 1980.) 


Master and Servant E a—Liability of railroad for injury to employee 


engaged in interstate commerce is governed by Federal decisions. 

In an action in our State court by an employee for damages against a 
railroad company for an injury inflicted on him while engaged in inter- 
state commerce, the defendant’s liability is governed by the Federal Em- 
ployers’ Liability Act and the principles of the common law as applied in 
the Federal courts. 


Master and Servant E b—Iin order to recover under the Federal Em- 


ployers’ Liability Act the plaintiff must establish negligence. 

In an action by an employee to recover damages from @ railroad com- 
pany under the provisions of the Federal Employers’ Liability Act he 
must show such negligence on the part of the railroad company as would 
entitle him to go to the jury under the common law, and that such negli- 
gence Was a proXimate cause of the injury, the burden of proof being 
upon him as a matter of substance and not of procedure. 


3. Same—~-Employer is under duty to furnish reasonably safe place to 


4, 


5. 


work and tools and appliances reasonably safe and suitable there- 
for. 

While an employer is not an insurer of the safety of his employee, it is 
his duty to provide him, in the exercise of due care, a reasonably sate 
place to work and reasonably safe and suitable tools and appliances 
with which to do the work, and although the employer is not required to 
inspect simple tools which do not “import menace of injury,’ he is under 
duty, in the exercise of due care, to inspect such tools where the em- 
ployee does not have the power of selection or the opportunity of in- 
spection. 


Same—Evidence of railroad’s negligent failure to provide reasonably 


safe place to work and reasonably safe tools therefor held sufficient. 

Where in an action by an employee against a railroad company to 
recover damages for a personal injury under the Federal Employers’ Lia- 
bility Act, there is evidence tending to show that the plaintiff employee 
was ordered by the defendant company's foreman to repair a locomotive 
without placing the locomotive over a pit as was usual and customary in 
such cases, and that the employee was furnished a defective wrench and 
blade-setter with which to do the work, and that the employee was ig- 
norant of the defect in the blade-setter, and that because of the cramped 
position in which he was forced to work he could not see such defect, and 
that the wrench slipped causing the injury in suit: Held, the evidence 
was sufficient to take the case to the jury upon the question of the 
defendant’s actionable negligence. 


Same—wWhere negligence of defendant is dominant and efficient cause 


of injury he is liable in damages therefor. 


Although in order for an employee to recover against a railroad com- 
pany under the Federal Employers’ Liability Act, it is necessary that the 
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plaintiff employee establish the defendant’s negligence as the proximate 
cause of the injury, whether the act of the employee in placing a piece 
of iron pipe over the end of a defective wrench, furnishel by the defend- 
ant, in order to obtain greater leverage, was an intervening cause is held 
a question for the jury under the facts of this case where the employee 
used slight force against the wrench and was forced to work in a cramped 
position on account of the defendant’s failure to provide a pit ordinarily 
used for such repairs. 


6. Same—An employee does not ordinarily assume the risk of the em- 
ployer’s negligent, act. 


An employee assumes the ordinary risks of his employment, but not 
such risks as are due to the negligence of the employer until the em- 
ployee is aware of the negligent act and the risk arising therefrom, unless 
the negligence and the risk are so obvious that a person of ordinary pru- 
dence in his position would have observed and appreciated them. 


Stacy, C. J., dissents. 


AprreaL by defendant from Daniels, J., at January Term, 1930, of 
Waxes. No error. 

This is an action to recover damages for personal injury under the 
Federal Employers’ Liability Act. It is admitted that at the time of 
the injury the defendant was engaged in and the plaintiff was em- 
ployed by the defendant in interstate commerce. The plaintiff is a 
machinist. On 15 October, 1926, he was ordered by the defendant’s 
foreman to repair a locomotive engine which was on the defendant’s 
repair track in Durham. The right link saddle pin had been broken 
and the right tumbling shaft had been bent and twisted underneath the 
engine. The plaintiff was to make the repairs by going under the 
engine, taking down the broken parts, and straightening the tumbling 
shaft. He alleged and testified that he requested the defendant to put 
the engine over a pit provided for use when such repairs were to be 
made, so that the defective parts of the engine would be more accessible 
and the shaft arm could be properly heated; that the pit is “always the 
place” for such repairs; that his request was refused; that it was neces- 
sary to turn the threaded screw in a blade-setter by an eye-wrench 
intended to fit the hexagon head of the screw; that the defendant negli- 
gently furnished and required the plaintifi’s helper to use an eye- 
wrench which was defective and a blade-setter, the screw in which was 
so worn that the wrench would suddenly lose hold on the head of the 
screw; and that while engaged in the performance of his duties in mak- 
ing the repairs (the wrench suddenly losing its hold on the screw of the 
blade-setter), the plaintiff was violently thrown against a part of the 
engine by which he was caused to suffer serious personal injury. The 
plaintiff’s specific charges of negligence are stated in the opinion. 

The defendant filed an answer and issues involving tae defendant’s 
negligence, the plaintiff’s contributory negligence and assumption of 
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risk, and damages were submitted to the jury, and all were answered by 
the jury in favor of the plaintiff. Judgment was given for the plain- 
tiff and the defendant excepted and appealed. There is no exception to 
the instructions given the jury. 


Clyde A. Douglass, Robt. N. Simms, O. F. Johnson and D. F. Halli- 
han for plaintrff. 
Murray Allen for defendant. 


ApamMs, J. When the injury occurred the defendant was engaged, and 
the plaintiff was employed by the defendant, in interstate commerce. 
This is admitted. The case must therefore be determined by the 
Federal Employers’ Liability Act and the principles of the common law 
as applied in the courts of the United States. Toledo, St. Louis & 
Western Railroad Co. v. Allen, 276 U. S., 165, 72 Law Ed., 513. Before 
this act was passed the liability of employers engaged in interstate com- 
merce for injuries suffered by their employees while engaged in such 
commerce was governed by the laws of the several states, because Con- 
gress, although empowered to regulate the subject, had not acted in 
reference to it; but the act took possession of the field of lability in 
such cases and superseded all State laws upon this subject. J/ondow v. 
N.Y.,N. A. & H.R. Co., 223 U.S., 1, 56 Law Ed., 827; Chacago, etc., 
BR. Co. v. Wright, 239 U.S., 548, 60 Law Ed., 431; New York C. BR. Co. 
vy. Winfield, 244 U.S., 147, 61 Law Ed., 1045; Chicago, M. & St. P. Rh. 
Co. v. Coogan, 271 U. S., 472, 70 Law Ed., 1041. 

A material part of the act applicable to the first issue provides that 
“every common carrier by railroad while engaging in commerce between 


any of the several States . . . shall be hable in damages to any 
person suffering injury while he is employed by such carrier in such 
commerce for such injury . . . resulting in whole or in part from 


the negligence of any of the officers, agents or employees of such carrier, 
or by reason of any defect or insufficiency, due to its negligence, in its 
cars . . . apphances . . . or other equipment.” 45 U.S. C. 
A., sec, 51. 

Under this section negligence is the basis of rceovery and is an affirma- 
tive fact which the plaintiff must establish, the burden of proof being a 
matter of substance and not of procedure. Vew Orleans, efc., R. Co, v. 
Harris, 247 U. S., 367, 62 Law Ed., 1167; Missours Pac. BR. Co. v. 
Achy, 275 U. S., 426, 72 Law Ed., 351; Chesapeake & Ohio R. Co. v. 
Stapleton, 279 U.S., 587, 73 Law Ed., 861. The act creates no rights 
that did not exist at common law, and the plaintiff must show such neg- 
ligenee as under the common law should be submitted to the jury. 
Woods v. Chicago, B. & Q. R. Co., 137 N. E., 806; Saunders v. RB. L£., 
167 Ne Oy 81. 
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In substance the plaintiff’s allegations are that the defendant negli- 
gently failed (1) to provide for the plaintiff a reasonably safe place in 
which to work, (2) to furnish the plaintiff or his helper a reasonably 
safe eye-wrench and blade-setter, (3) and to inspect these implements; 
and, further, (4) that the defendant gave the plaintiff a positive com- 
mand to hasten his work, and (5) that the helper negligently used the 
tools, permitting the wrench to lose its hold on the screw. 

The parties agree that the judge reviewed and explained the evidence 
and correctly charged the law. The two propositions on which the 
appellant chiefly relies are these: (1) There is no sufficient evidence 
of actionable negligence; (2) the plaintiff assumed the risk of injury.. 
A new trial is not requested, because the plaintiff was permitted to 
express an opinion that 1f the tools had not been worn the wrench could 
not have slipped as a result of the foree applied, but the rejection of the 
testimony is urged on the ground of its asserted incompetency. It is 
argued that the evidence requires a negative answer to the issue of negli- 
gence and an affirmative answer, as a matter of law, to the lssue involv- 
ing the assumption of risk. 

The fourth and fifth allegations of negligence may be disregarded for 
the reason that the evidence does not establish a causal relation between 
either of them and the injury sustained; but we do not concede, as the 
appellant insists, that this conclusion apples with equal force to the 
first alleged ground of negligence. 

The appellant contends that it was not negligent, in any respect, but 
if it was, that its negligence was not the proximate cause of the injury. 

In furnishing tools for an employee, or a place for his work, an em- 
ployer is bound to the exercise of due care—the care whch the exigen- 
cies of the work reasonably demand. He is not required to insure the 
safety of the appliances or to furnish the latest and best; but he is under 
a duty to exercise reasonable care and prudence for the safety of the 
employee in providing him with tools that are reasonably safe and suit- 
able for the work to be done. Tough v. Texas & P. R. CVo., 100 ULS.,, 
213, 25 Law Ed., 612; Gardner v. Michigan Central R. Co., 150 U. S., 
349, 37 Law Ed., 1107; Union Pac. R. Co. v. O’Brien, 161 U. S., 451, 
40 Law Ed., 766; Seaboard Air Inne fk. Co. v. Horton, 233 U.S., 492, 
58 Law Ed., 1062. While a purchaser of implements and machinery is 
ordinarily justified in assuming that proper care was taken in the manu- 
facture he is not for that reason relieved in all cases of the duty of in- 
spection. Northern Pacific R. Co. v. Herbert, 116 U. S., 642, 29 Law 
Ed., 755; Richmond & Danville R. Co. v. Hlliott, 149 U. S., 265, 37 
Law Ed., 728. The principle is stated in Thompson v. Owl Co., 177 
N. C., 279, as follows: “It is the accepted principle in this State that 
an employer of labor, in the exercise of reasonable care, 1s required to 
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furnish his employees a safe place to work and provide them with im- 
plements, tools, and appliances suitable for the work in which they are 
engaged. Kiger v. Scales Co., 162 N. C., 183; Mincey v. Coast Lnne, 
161 N. ©., 467; Reid v. Rees & Co., 155 N. C., 281; Hicks v. Mfg. Co., 
138 N. C., 319. And it has been repeatedly held that the position may 
be recognized in the case of simple, ordinary tools, where the defect ‘is 
of a kind importing menace of substantial injury, having due regard to 
the nature of the work and the manner of doing it, and it is further 
shown that the employer knew of such defect or should have found it 
out under the duty of inspection ordinarily incumbent upon him in 
tools of that kind, ete. King v. Atlantic Coast Line, 174 N. C., 39 
Rogerson v. Hontz, etc, 174 N. C., 27; Wright v. Thompson, 171 
N. C., 88; Reid v. Rees, supra; Mercer v. R. R., 154 N. C., 399.” 

As a rule an employer is not required to inspect simple tools which 
do not “import menace of injury,” because the employee, having occa- 
sion to use them, is in a position to discover their defects. Relaxation 
of the duty to inspect simple tools presupposes that the employee by 
using them has had a better opportunity to observe their defects and 
that his knowledge is equal or superior to that of the employer. Mercer 
v. Rk. R., supra; Wright v. Thompson, supra; Clinard v, Hlectric Co., 
192 N. C., 736. But if the employee has no power of selection or op- 
portunity for inspection the rule is not relaxed and the employer is 
held to the usual requirements to exercise ordinary care to furnish tools 
that are reasonably safe. In such case there is no equality of knowledge. 
Stork v. Cooperage Co., 127 Wis., 322; Rollings v. Levering, 18 N. Y., 
224: Guthrie v. R. R., 11 Lea, 372; Chicago v. Blhivins, 46 Kan., 370; 
Newboer v. Rk. R., 60 Minn., 180; BR. &. v. Amos, 20 Ind., 378. When 
a tool becomes defective and the employer has actual or constructive 
notice of the defect and the employee is ignorant of it the employer as 
a rule is liable for exposing the employee to a peril of which he had no 
knowledge. Fort Smith & W. R. Co. v. Holcombe, 158 Pac, 633, 
Swain v. Chicago, Rk. I. & P. R. Co., 170 N. W., 296, affirmed on re- 
hearing, 174 N. W., 384. 

The Federal Act embraces simple as well as complex tools. Gekas v. 
Navigation Co., 146 Pac., 970. 

In reference to his knowledge of the wrench and blade-setter the 
plaintiff testified as follows: “He (Mordecai, the foreman) and the 
helper furnished the tools. . . . I did not have anything to do 
with the selection of the tools. Mr, Mordecai sent the helper to get the 
blade-setter, and Mordecai handed me the wrench; and the blade-setter 
and the wrench were handed me while I was ander the engine. 

Right after I was hurt I examined the blade-setter and wrench. The 
condition of the blade-setter was that 1t had been used so much until the 
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head was smaller than the original size. The blade-setter head was six- 
sided. The only thing wrong with that was it was too small for the 
wrench that I was using. The wrench was almost a complete circle and 
worn. It was intended to be six-sided. . . . I did not have any 
knowledge of the fact that the foreman had furnished me with a wrench 
that would slip on the blade-setter. I did not know that he had fur- 
nished me that kind of a wrench. . . . I knew I would have to 
have a wrench and blade-setter. . . . I could not tell you how 
many times I had used that wrench before. It worked well on new 
nuts. It was part of the machinist tools. We hardly ever used it. It 
was part of my equipment, open to my use and inspection, I could look 
at it every time I had an opportunity to use it. I cannot exactly say 
that I did know the condition of the wrench, I had never paid atten- 
tion to it. It worked all right on a full nut, but on an old head or bolt 
it would not. I knew it would work on a new nut. I have seen wrench 
and blade-setter before, but had not used them together. ‘Had only used 
wrench on a full-sized nut; 1t would be used on other hexagon nuts on 
engine. ... The blade-setter was part of the tools. I never used it 
before... . It was there as a part of the machinist tools. ... I was 
the only machinist there. All machinist tools were there for the use of 
all of us, not mine any more than anybody else’s. . . . When the wrench 
and blade-setter were handed to me I put the blade-setter on the tum- 
bling shaft arm. I was in a cramped position. I was kinder lke this 
(illustrates), and fastened it on. The boiler is not high enough and I 
had to stoop. When I stooped about like I said the blade-setter was 
lower than my eyes. I could not say how much lower. It was about 
one foot away. With my eyes in about one foot of the blade-setter I 
placed the wrench on it. At that time the blade-setter and the wrench 
were within one foot of my eyes. The head of the screw was inside and 
not in view. The head of the blade-setter was out here hke that (illus- 
trates with photograph held on one side). I was within one foot of the 
blade-setter and I took the wrench and put it over the heac. of the blade- 
setter.”’ 

The plaintiff knew the condition of the wrench; bu’ the wrench 
worked satisfactorily on a “full or new nut.” The blade-setter was de- 
fective; the head of the screw was worn; it was too small for the wrench. 
The plaintiff had no knowledge of the defect; he had never used the 
blade-setter or had any occasion to inspect it. He had a right to assume 
that it was in good condition. When he set it close to the right tumbling 
shaft arm, “within one foot of his eyes,” the head of the screw was not 
in view. His inability to see it was due to his “cramped position”; he 
could have seen it if the ear had been over the pit. (In this testimony is 
involved the alleged negligent failure to provide a safe place for the 
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plaintiff’s work.) He had never made similar repairs under such condi- 
tions. The foreman was there, partly supervising the work. The plain- 
tiff said, “At the time I was hurt I was doing the work like Mr. 
Mordecai had ordered me to do it.” 

Whether the blade-setter is a simple tool in the sense in which the 
term is applied to hammers, chisels, spades, and axes, may be doubted; 
but if it is, we cannot hold as a conclusion of law that there is no evi- 
dence of the defendant’s negligence. There was no error in submitting 
the issue to the jury. 

Was the plaintiff’s injury the proximate result of the defendant’s neg- 
ligence, or of a supervening, independent instrumentality improvised by 
the plaintiff? It is a contention of the defendant that the alleged negli- 
gence cannot consistently be regarded as the proximate cause of the 
injury. On this point the plaintifi’s testimony is pertinent: “I took the 
wrench and put it over the head of the blade-setter. J put a piece of one 
and a quarter-inch pipe on the end of the wrench handle. I did not do 
that before I pulled. I pulled on the wrench and had the piece of pipe, 
and then I put a steel rod on the end of the pipe, which made about four 
feet leverage from the eye of the wrench out to the end, and this is when 
it gave way. I pulled first with the wrench. Then I put a piece of 
pipe on it and pulled. Finally, I put on another piece in the pipe and 
pulled on that; that made the whole instrument about four feet long. 
I had my hand on the wrench to keep the pipe from slipping further on 
the wrench handle. My other hand was resting on something, I sup- 
pose. That was when the wrench slipped. My hand was on the wrench 
to keep the pipe from slipping and it was not more than a guide, because 
I was in such a cramped position that there was not power or force. 
I was not pulling on the wrench. I fell against the hne and it hit me 
in the navel. I was shoving the wrench up what I could. I should say 
I was possibly 12 or 18 inches from that link that I fell against.” 

On his direct examination the plaintiff had said this: “I had the 
blade-setter as close as could get it on the right tumbling shaft arm. 
That was the proper position for the blade-setter. After putting the 
wrench on, I put a piece of pipe about 21 inches long and a little steel 
jimmy bar on the end of the pipe, and the helper was pulling at the 
end of the jimmy bar and I was assisting him as much as [ could to 
keep the pipe from slipping further and the wrench slipped and pitched 
me forward, and I hit the link with my navel. I was in a cramped posi- 
tion and the wrench in my hand, and [ hit the link in a cater-cornered 
direction.” 

It is argued that the plaintiff’s injury was the result of his own con- 
duct in using the tools in a manner not contemplated by the defendant; 
but increasing the leverage of the wrench was an act nearly related to 
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its common use and not essentially beyond the reasonable contemplation 
of the parties. The appellee insists, as a matter of comraon knowledge, 
that workmen habitually lengthen the handles of tools in order to gain 
greater leverage. The plaintiff testified that owing to his cramped posi- 
tion his pull of the wrench, both before and after the handle was length- 
ened, was without “power or force.”” When the helper pulled, the plain- 
tiff merely held the pipe to keep it from slipping on the wrench. 

There must be a proximate causal relation between the negligent act 
and the injury suffered. If an instrumentality entirely independent of 
and unrelated to the defendant’s negligence caused the injury the defend- 
ant is not hable. The proximate cause is the dominant, efficient cause, 
without which the injury would not have occurred. It is insisted that if 
the handle of the wrench had not been extended the injury would not 
have resulted, and that this is a necessary deduction from the plaintiff’s 
testimony. It is not a necessary deduction, particularly when viewed 
in the light of the plaintiff’s position and the slight force he applied. 
Whether it was a reasonable deduction was a matter for the jury, and, 
under the agreement appearing of record, the question is presumed to 
have been considered by the jury and determined against the defendant’s 
contention, 

The controlling principle is stated in Atkinson T. & S. BR. Co. v. Cal- 
houn, 213 U.8., 1, 53 Law Ed., 671, as follows: “The law, in its prac- 
tical administration, in cases of this kind regards only proximate or 
immediate, and not remote, causes, and, in ascertaining which is proxi- 
mate and which remote, refuses to indulge in metaphvsical niceties. 
Where, in the sequence of events between the original default and the 
final mischief an entirely independent and unrelated cause intervenes, 
and is of itself sufficient to stand as the cause of the mischief, the second 
cause is ordinarily regarded as the proximate cause and the other as the 
remote cause. Louisiana Mut. Ins. Co. v. Tweed, 7 Wall, 44, 52, 19 
Law Ed., 65, 67. This is emphatically true when the intervening cause 
is the act of some person entirely unrelated to the original actor. Never- 
theless, a careless person is liable for all the natural and probable con- 
sequences of his misconduct. If the misconduct is of a character which, 
according to the usual experience of mankind, is calculated to invite or 
induce the intervention of some subsequent cause, the intervening cause 
will not excuse him, and the subsequent mischief will be held to be the 
result of the original misconduct.” 

The defendant cannot be relieved of responsibility on the ground 
referred to unless the evidence discloses the intervention of a new cause, 
independent of, and unrelated to the defendant’s wrongful act. Texas & 
Pac. R. Co. v. Stewart, 228 U. S., 357, 57 Law Ed., 875; Scheffer v. 
Washington City, etc., R. Co., 105 U. 8., 249, 26 Law Ed., 1070. “The 
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inquiry must always be whether there was any intermediate cause dis- 
connected from the primary fault, and self-operating, which produced 
the injury.” Milwaukee, etc., R. Co. v. Kellott, 94 U. S., 469, 24 Law 
Ed., 256. An apt illustration of an independent and unrelated cause 
appears in Atchison, T. dS. F. BR. Co. v. Calhoun, supra. 

We conclude, in the ight of the authorities, that the use of the wrench 
was not disconnected from the primary fault of the defendant and was 
not an independent cause of the plaintiff’s injury. 

The last exception relates to the assumption of risk. U.S. C. A, 
sec. 54. This defense, as applicable to the present case, remains as at 
common law. Jacobs v. So. Ry. Co., 241 U. S., 229, 60 Law Ed., 970. 
The plaintiff assumed the ordinary risks of his employment, but not 
such as were due to the negligence of the defendant until he became 
aware of the negligent act and the risk arising out of it, unless the 
negligence and the risk were alike so obyious that a person of ordinary 
prudence in his situation would have observed and appreciated them. 
R. R. v. Horton, supra; Erie R. Co. v. Purucker, 244 U. S., 320, 61 
Law Ed., 1166. We cannot hold as an inference of law that, in the 
circumstances disclosed by the evidence, the plaintiff had knowledge of 
any defect in the blade-setter or that the danger and risk of injury were 
so obvious that he should have appreciated them. We find 

No error. 


Sracy, ©. d., dissents. 





WALTER PYATT vy. SOUTHERN RAILWAY COMPANY. 
(Filed 10 September, 1930.) 


1. Master and Servant E a—tLiability of railroad for injury to employee 
engaged in interstate commerce is governed by Federal decisions. 

In an action in our State court by an employee for damages against a 
railroad company for an injury inflicted on him while engaged in inter- 
state commerce, the defendant’s liability is governed by the Federal Em- 
ployers’ Liability Act and the principles of the common law as applied 
by the Federal courts. 


2, Master and Servant E b—In order to recover under Federal Em- 
ployers’ Liability Act the plaintiff must establish negligence. 


Under the provisions of the Federal Employers’ Liability Act the plain- 
tiff employee must establish the negligence of the defendant railroad 
company, and no recovery can be had merely by proof of injury sustained 
by the employee while engaged in interstate commerce. 
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38. Same——-Contributory negligence will not bar a recovery under the act 
where the defendant violates any statute enacted for employees’ 
safety. 

Under the provisions of the Federal Employers’ Liability Act contribu- 
tory negligence of an employee will not be considered when the injury 
is a result of the violation by the defendant of any statute enacted for 
the safety of such employee. 


4. Same—An employee does not ordinarily assume the risk of the em- 
ployer’s neghgent act or ordcr. 


An employee assumes the ordinary risks of his, employment, but not 
such risks as are due to the negligence of the employer until the employee 
is aware of the negligent act and the risk arising therefrom, unless the 
negligence and the risk are so obvious that a person of ordinary prudence 
would have observed and appreciated them and quit the employment 
rather than ineur them. 


5. Same—Evidence of employer's negligence held sufficient to go to the 
jury in this case. . 

Where, in an action by an employee against a railroad company to 
recover damages for a personal injury under the Federal Employers’ Lia- 
bility Act, there is evidence tending to show that the plaintiff employee 
was ordered by the carrier's alter ego, in helping to remove a worn rail 
from the track, to strike and loosen the rail at one end, and that the 
plaintiff, after striking several blows with a hammer furnished by the 
defendant, stepped over between the rails to see if all spikes Jind been 
removed, and that at this moment the foreman and anotirer worker loos- 
ened the rail with crow-bars, causing it to hit and injure the plaintiff. 
and that the plaintiff was not warned, as was the custom. that the rail 
was going to be moved by crow-bars, is held, under the provisions of 
the Federal Employers’ Liability Act, sufficient to be subinitted fo the 
jury on the question of negligence, contributory negligerce and assuimp- 
tion of risks. 

6. Appeal and Error E a—An exception without an assignment of error 
thereon will not be considered on appeal. 


An exception without error assigned thereon will not he considered on 
appeal to the Supreme Court. Rule 28, 192 N. C., 8353. Semble, the testi- 
mony objected to was properly admitted as a “shorthand statement of a 
eollective fact.” 


7. Trial E. g—Charge correct when construed as a whole will not be held 
for reversible error. 


A charge of the trial court to the jury will not be held for reversible 
error When construing the charge as a whole it correctly gives the law 
applicable to the evidence in the case, 


ApreaL by defendant from Harding, J., and a jury, at February 
Term, 1930, of McDowerz. No error. 

This is an action for actionable negligence brought by plaintiff against 
defendant. The defendant denied negligence and also set up the plea 
of assumption of risk and contributory negligence. Tke evidence of 
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plaintiff was to the effect: That he worked on the Asheville division of 
the defendant company, near the 97th mile post, east of Marion junc- 
tion. When he was injured on 28 May, 1928, he was a laborer, and 
with three others was working under J. E. Sigmon, who was section 
foreman or boss, and whose orders he was in duty bound to obey. The 
place was on a curve and the track the trains came on could be seen 
about 150 to 200 yards each way from the place they were working. 
About twenty trains passed over the track each day. <A rail on the 
north side of the curve, the outside rail on the track, had become de- 
fective or worn and had to be removed and a sound rail put in its 
place. The new rail, weighing about 900 pounds, was brought by the 
crew and put in the center of the track south of and two feet from the 
worn rail to be removed, and about seven inches had to be cut off to fit 
and allow for expansion and contraction. This took about 30 or 40 
minutes. After this was done, two of the laborers were sent 1n opposite 
directions with red flags to protect the workmen from the coming of 
trains. To remove the worn or defective rail, the laborers with the crow- 
bars pulled out the spikes on the inside of the rail; one of the laborers 
worked on the east and plaintiff on the west, taking off the bolts and 
angle bars that fastened the worn rail to the adjoining rails. When 
this was accomplished, the foreman gave orders that one of the laborers 
go to the cast and plaintiff to the west and knock the rail in. The rail 
was tight, and usually when knocked loose would recoil or rebound. 
When plaintiff started to do this the foreman was opposite from the 
direction he was going. “When he told me to go and knock that rail 
loose, he ealled me and said, ‘Walter, hurry up and get your bolts out 
and your angle bars off, and let’s get this rail removed” . . . In an 
effort to knock it loose at the end, I struck it some three or four times. 
I struck it with a ten-pound hammer. We usually use that size hammer 
for such work. I struck it as hard as I could. At the time I was knock- 
ing at the end of this rail with my hammer, I was standing with my 
back toward the foreman, Mr. Sigmon. I really don’t know where he 
was then or what he was engaged in. . . . After I dealt these blows 
to the end of the rail and it wouldn’t move, I stepped over inside. I 
thought there might be a spike that probably wasn’t pulled. Sometimes 
where the timber was not so sound, the tie plate was cut down and the 
rail was wedged against the wood. Sometimes you have to cut the 
wood. If there are spikes, of course, they have to be removed before it 
will move. Just after I made the step the rail hit me. Just as I stepped 
over the rail I didn’t see what the section foreman was doing as that 
rail struck me. At the time the rail struck me, the best I could tell it 
was rebounding. The rail struck my foot three times. It seemed like it 
paralyzed me for a moment so that I couldn’t move, and when I did 
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move, I found that my ankle was over. The rail rebounded, moved 
backwards and forwards, but I couldn’t say how many times. To the 
best of my knowledge, it struck me three times. The rail ecouldn’t pos- 
sibly have rebounded before it was made loose in the pesition in which 
I was working at the time. It was not released by the blows which I 
dealt it at the end; 1t was released by some other means. . . . After 
I struck I saw Mr. Sigmon and Mr. Swafford standing near the center 
of the rail with crow-bars in their hands. They were on the outside of 


the rail. The rail had moved from them. . . . There was nobody 
else in a position that they could have moved the rail except Sigmon and 
this other hand with the crow-bars. . . . So we put this new rail 


that was going to take the place of the old one right there in a con- 
venient place on the track where we were going to take cut the old rail. 
This was the main line of the Southern Railroad, standard gauge track, 
and to the best of my knowledge, it is about 56 inches-—four feet and 
eight inches, to be exact. This was a very sharp curve. As to your 
question, the greater the curve, the greater the danger from removing 
rails after being confined for some time, that they will lick back; that 
depends on how tight the track is. . . . I suppose John Swafford 
went to work at his end. I didn’t see him. I couldn’t do the work I 
was required to do there in a hurry and watch somebody else three feet 
away from me. Part of the time my back was to him and I was chang- 
ing positions there. I don’t know that I even glanced wp while I was 
taking the bolts out to see what anybody else was doing. Why should 
I be interested in what they were doing? I was trying to do the work 
I was assigned to do, and I couldn’t do that and watch what somebody 
was doing. I didn’t sce that 1t was necessary. When I saw the rail 
wouldn’t move I looked to see what was the matter, and also to see 
what the foreman would say. When I looked up the rail struck me. 

@. If you had continued to stand where you were ordered to 
stand, and should have stood in order to knock this rail loose, you 
wouldn’t have been injured? Answer: I don’t know. I had orders to 
knock it loose. I didn’t knock it loose. J knew that this rail that was 
to be removed was a tight rail. I knew that a tight rail might rebound. 
And knowing that, I was trying to remove it, and I had orders to remove 
it; that Swafford had orders to knock it loose at the east end, and 
without knowing what the other men were doing, I put my foot in there 
between this rail and the other rail on the track. I was doing my 
ordinary duties. . . . I was not there knocking any longer than it 
took to make three licks. When I turned around to step between the 
track I was facing south. And looking south, I couldn’t see the other 
hands and see what they were doing. If I had looked ug I could have 
seen them. I never saw them until after the rail struck me. They were 
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standing near the center of the rail with bars in their hands. : 
At the time Mr. Sigmon told me to go to the west end of the rail nd 
knock it loose with my hammer, he did not have the crow-bars under the 
rail. He was standing straight up. He didn’t have his crow-bars at 
the rail to my knowledge. J was there where I could see him. Q. What 
notice, if any, did you have that the rail was going to be removed by 
the crow-bars until it was moved. A. I didn’t know that it was going 
to be moved at all until it struck me. (Cross-examination): I said I 
didn’t know the rail was going to be moved. I went there for the pur- 
pose of removing the rail. J didn’t know they were going to throw the 
rail over on top of me without warning me. I saw the crow-bars laying 
around on the ground. Sigmon didn’t have any crow-bars in his hands. 
I knew that in removing rails that were tight on a curve they used 
crow-bars, but they generally say something about it when they get 
ready to use them. That is the only time I ever knowed he missed it. 
I depended on warning. I knew they always used crow-bars in remov- 
ing tight rails when they wouldn’t come out by knocking with the 
hammer.” 

It was in evidence that plaintiff worked off and on for defendant as 
a laborer for some twenty-seven years, and the last five and a half years 
regularly. 

Jobn Swafford, one of the section crew, a witness for defendant, on 
cross-examination, was asked: “Do you think it 1s dangerous to shove 
a rail in with crow-bars without warning all the people within reach of 
it that it would be dangerous? Answer: Well, it is dangerous all right.” 

The evidence on the part of the defendant was to the effect that plain- 
tiff was ordered to go to the west and on the north side of the worn or 
defective rail and knock the rail loose, and if he had obeyed these in- 
structions he would not have been injured. That he knew at the time 
this order was given him that the foreman and another were using the 
crow-bars at the middle of the rail to prize the rail loose, and with this 
knowledge he stepped over between the rail being removed and the new 
rail, and was injured by his own negligence. That he knew from his 
experience the rail when released would recoil or rebound; that he 
abandoned the place of safety on the north side of the rail where he 
was ordered by the foreman to stand and knock the worn or defective 
rail loose, and with knowledge of the peril and risk abandoned his place 
of safety and voluntarily stepped into a place of danger and was injured, 
and assumed the risk, 

The issues submitted to the jury and their answers thereto, were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 
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2. Did the plaintiff assume the risk as alleged in the answer? 
Answer: No. 

3. Did the plaintiff, by his own negligence, contribute to his injury, 
as alleged in the answer? Answer: Yes. 

4. What damage, 1f any, is the plaintiff entitled to recover. Answer: 
$5,000.” 


D. L. Russell, Dillard S. Gardner and W.T. Morgan for plaintvff. 
S.J. Ervin and 8. J. Ervin, Jr., for defendant. 


Crarxson, J. The defendant, at the close of plaintift’s evidence, and 
at the close of all the evidence, made motions for judgment as in case 
of nonsuit. C.8., 567. The court below overruled the motions, and in 
this we see no error. The defendant also in apt time, in writing, re- 
quested the court below to instruct the jury to answer the first issue 
“No” and the second issue “Yes.” C.S., 565. The court below refused 
to give these instructions, and in this we can see no error. 

It is admitted that when the injury occurred defendant was engaged, 
and plaintiff was employed by defendant, in interstate commerce. The 
action must be determined by the Federal Employers’ Liability Act. 
Cole vu. R. R., ante, 389. 

“The decision of the United States Supreme Court upon the proper 
interpretation, construction, and effect of statutes regulating or affect- 
ing interstate and foreign commerce is conclusive upon all other tri- 
bunals when the same matters are called in question. And the de- 
cisions of the Federal courts are to be followed by the State courts, in 
the construction of the act.” Richey, Federal Employers’ Liability, 
(2 ed.), ch. 5, p. 33, see, 20. 

“Under section 1 of the act the employer is liable, other requisites 
being shown, for ‘injury or death resulting in whole or in part from 
the negligence of any of the officers, agents, or employees of such car- 
rier, or by reason of any defect or insufficiency, due to its negligence, 
in its cars, engines, appliances, machinery, track, roadbed, works, boats, 
wharves, or other equipment.’ The act does not give a cause of action 
to the employee for injuries not occasioned by negligence, and no re- 
covery can be had under this act by simply showing the injury, and 
that at the time the injured servant was engaged in ‘nterstate com- 
merce.” Richey, supra, p. 117-8; #&. #. v. Horton, 233 U. S., 492, 
59 Law Ed., 1062, 162 N. C., 424. 

“By section 3 of the act it is provided that ‘no such employee who 
may be injured or killed shall be held to have been guilty of contribu- 
tory negligence in any case where the violation of such common carrier 
of any statute enacted for the safety of employees contributed to the 
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injury or death of such employee.’ In other words, as to cases of this 
character, the defense of contributory negligence is wholly abolished.” 
Richey, supra, p. 150-1. 

“By section 4 of the act of 1908, it 1s provided that: ‘In any action 
brought against any common carrier under or by virtue of any of the 
provisions of this act to recover damages for injuries to, or the death of, 
any of its employees, such employee shall not be held to have assumed 
the risks of his employment in any case where the violation by such 
common carrier of any statute enacted for the safety of employees con- 
tributed to the injury or death of such employee.’ The defenses of 
assumed risk and contributory negligence have frequently been referred 
to and discussed by courts without making any discrimination between 
them. This is doubtless due to the fact that both have heretofore been 
treated in law as complete defenses In suits for personal injuries, and 
there was no necessity for observing the technical legal distinction. And 
while of little consequence when both led to the same result, it becomes 
important in actions founded upon the Federal act, which in ordinary 
cases recognized assumption of risk as a complete bar to the action, 
while contributory negligence merely mitigates the damages. Nor 1s it 
to be supposed that Congress in enacting the statute was ignorant of the 
distinction, because it 1s only through a distinction between contributory 
negligence and assumption of risk being recognized, that any, but a 
contradictory meaning would be expressed by sections 3 and 4.” Richey, 
p. 167; &. Rk. vw. Horton, supra. 

“The general rule of the Federal: courts as to assumption of risk is 
stated in the case of Gila Valley, etc., R. Co. v. Hall, 232 U.S., 94, as 
follows: ‘An employee assumes the risk of dangers normally incident to 
the occupation in which he voluntarily engages, so far as these are not 
attributable to the employer’s negligence. But the employee has a 
right to assume that his employer has exercised proper care with re- 
spect to providing a safe place of work, and suitable and safe appliances 
for the work, and is not to be treated as assuming the risk arising from 
a defect that is attributable to the employer’s negligence, until tlie 
employee becomes aware of such defect, or unless it 1s so plainly ob- 
servable that he may be presumed to have known of it. Moreover, in 
order to charge an employee with the assumption of a risk attributable 
to a defect due to the employer’s negligence, it must appear not only, 
that he knew (or is presumed to have known) of the defect, but that he 
knew it endangered his safety; or else such danger must have been so 
obvious that an ordinarily prudent person, under the circumstances, 
would have appreciated it.’ A servant on accepting employment assumes 
all the ordinary and usual risks and perils incident thereto. The ‘ordi- 
nary’ risks are those which are a part of the natural and ordinary 
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method of conducting the business and which are often recurring. The 
‘usual’ risks are those which are common, frequent, and customary. 
Every risk which is not caused by a negligent act or omission on the 
part of the employer is an ordinary risk.” Richey, p. 177-8. 

It appears from the record, and there seems to be no dispute, that 
J. E. Sigmon was the foreman or boss and alter ego of defendant com- 
pany, whose orders and directions plaintiff was in duty bound to obey. 
Patton v. BR. B., 96 N. C., 455; Thompson v. Oil Co., 177 N. C., 279; 
Davis v. Shipbuilding Co., 180 N. C., 74; Robinson v. Ivey, 193 
N.C., 805. 

From the law before stated, laid down by the Supreme Court of the 
United States, construing the Federal Employers’ Liability Act, it will 
be noted that recovery is based on negligence as it exists at common law. 
Cole v. &. f., supra. 

The plaintiff’s evidence was to the effect that he was performing his 
duty in knocking the worn or defective rail loose with a hammer, as he 
was instructed by defendant’s alter ego to do. When striking it a few 
blows it did not come loose and he stepped over inside to see if a spike 
probably was not pulled, or sometimes the timber (cross-ties) was not 
sound, the tie plate was cut down and the rail would become wedged 
against the wood and the wood would have to be cut. When he was 
ordered to do the work, Sigmon, the boss, and the other member of the 
crew did not have the crow-bars under the center of the worn or de- 
fective rail to prize it. He didn’t know it was going to be moved by the 
crow-bars until he was struck. He was standing with his back to the 
foreman. He did not know that the rail was going to be thrown on him 
without warning—“I depended on warning.” The testimony of de- 
fendant’s witness, Sigmon, was to the contrary. The jury has taken 
plaintifi’s version of how he was injured and we are bound by their 
finding. The evidence was sufficient to be submitted to the jury on the 
question of negligence, assumption of risk and contributory negligence. 

“A servant does not assume the extraordinary and unusual risks of 
the employment, and he does not assume the risks which would not 
have existed if the employer had fulfilled his contractual duties. But 
only those risks are assumed which the employment involves after the 
employer has done everything that he is bound to do for the purpose of 
securing the safety of his servants, that is, he does not assume the risk 
of injury from the negligence of the master.” Richey, p. 179. 

Defendant cited the following cases in support of its motion to non- 
suit, and for a directed verdict: Tuttle v. R. R., 122 U. S., 189; Aerkfetz 
v. Humphries, 145 U. S., 418; Boldt v. R. R., 245 U. S., 441; RB. R. v. 
Nixon, 271 U. S., 218; BR. BR. v. Allen, 276 U. S., 169; R. RB. v. Koske, 
279 U.S., 11; &. R. v. Davis, 279 U. S., 37-8. 
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From an examination of the eases we do not think they are applicable 
to the facts in this case. The defendant in its brief, quoting the Davis 
case, says: “The principle enunciated in this case covers our case as 
with a garment,” not from the finding of the jury taking plaintiff’s tes- 
timony to be true. From the orders given by the foreman for one of 
the laborers to go to the east and plaintiff to the west and knock the 
rail in or loose, plaintiff in the performance of this ordinary duty with 
due care could presume that no other method, and especially one fraught 
with danger to himself, would be resorted to, the use of crow-bars by 
the foreman and a helper, unless notice was given him. The stepping 
in between the two rails to see why it did not release on knocking, a 
reason, being given, was not such assumption of risk that would as a 
matter of law bar a recovery. All of these were matters for the jury to 
determine. 

The question asked on cross-examination of defendant’s witness: “You 
think it is dangerous to shove a rail in with crow-bars without warning 
all of the people within reach of it, that it would be dangerous? Answer: 
‘Well, it is dangerous all right.’” Plaintiff excepted to this, but made 
no assignment of error. The exception cannot be considered, Rule 28, 
Rules of Supreme Court, 192 N. C., 853, yet we think it competent. The 
witness was an employee of defendant. “This is sometimes spoken of as 
the ‘shorthand statement of a fact,’ or as the statement of ‘a composite 
or compound fact,’ several circumstances combining to make another 
fact.” Marshall v. Telephone Co., 181 N. C., at 294. Our Court has 
allowed testimony to the effect that a different arrangement would have 
resulted in there being ‘a source of danger eliminated.” Horne v. 
Power Co., 144 N. C., 378. That “a double chain would be safer than 
the single one.” Britt v. R. R., 148 N. C., 41; that a car used in manu- 
facturing iron was “defective,” Alley v. Pipe Co., 159 N. C., 827; that 
a voltage of 110 was not “dangerous,” Monds v. Dunn, 163 N. C., 110; 
that “I was walking just as careful as I could be.” Renn v. R. f., 170 
N. C., at 141. 

In McCord v. Harrison-Wright Co., 198 N. C., at p. 745, the follow- 
ing was held competent: “It was supposed to be cut off and dressed up, 
too, because it was dangerous.” 

“When an inference is so usual, natural, or instinctive as to accord 
with general experience, its statement is received as substantially one 
of a fact—part of the common stock of knowledge.” 22 C. J., p. 530; 
Street v. Coal Co., 196 N. C., at p. 183. 

The court below charged: “Now, there is another risk that an em- 
ployee may assume, even though the injury is brought about by the 
negligence of the defendant, and that is where one is injured by the 
negligence of an employer where the result of the negligent act, the 
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danger in which he is working, is so open and obvious that he can see 
it, observe it, and know the danger, the probability of danger to him- 
self, even 1f it is the result of the negligence of the employer; when the 
employee sees the defect, sees the danger, faces the probability of danger 
to himself, understands it, observes it, and then if he continues to work 
under those conditions the law says he assumes the risk; that is, the 
probability of injury to himself, even though the deferdant might be 
negligent. (If the probability of danger is greater than that of safety, 
or if it 1s so open and apparent, and there is such probability of injury 
that a man of ordinary prudence would not work under those condi- 
tions and he continucs to work under them, the law says that he assumes 
the risk of the injury by continuing in the work, even though it is 
brought about by the negligenee of the employer. That is what the law 
means by assumption of risk.)” 

The latter part, in parentheses, is excepted to and assigned as error 
by defendant. Taking the charge of the court below as a whole, and 
defendant’s prayers for instructions, among other phases, the following 
was given, viz.: “In the consideration of the second issue, the court 
instructs you that, the. plaintiff in becoming a member of the defend- 
ant’s section crew assumed, under the contract of employment, all the 
ordinary risks, hazards, and dangers of his employment and that, if he 
was injured in consequence of one of these ordinary risks, hazards, and 
dangers, that it would be your duty to answer the second issue, Yes.” 

We cannot hold from the authorities in the Federal Courts on the 
facts in this case, that this assignment of error can be sustained. “The 
principal element of assumed risk is knowledge. Of usual and ordinary 
risks this is presumed, but many of the risks previously noted as not 
being assumed, as negligence of the employer, and extraordinary risks, 
are assumed when the employee with knowledge thereof continues his 
employment without objection. This knowledge must be shown, and 
that the plaintiff appreciated or was bound to appreciate the risk... . 
But risks which are open and obvious or which in the exercise of ordi- 
nary care an employee would have discovered, he is presimed to know 
and assume. But by this it is not understood that the employee is 
under a duty to anticipate or take any precautions to discover a danger 
the result of negligence on the part of the employer or coemployees.” 
Richey, supra, p. 180-1-2-3. As to the rule in this jurisdiction, see 
Maulden v. Chair Co., 196 N. C., at p. 124. 

The court below defined negligence, proximate cause, assumption of 
risk and contributory negligence, and applied the law applicable to the 
facts. The court below stated to the jury, “I am requested to give you 
some special instructions which I give you as instructions from the 
court.” The court gave eight pages of instructions prepared by de- 
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fendant, setting forth the defendant’s contentions, covering every phase 
on each issue, and the charge on each issue was to the effect that the 
particular issue should be answered for defendant. The court gave in 
substance in the special] instructions and in the charge substantially 
everything prayed for by defendant except nonsuiting plaintiff, and the 
prayer on all the evidence plaintiff could not recover. From the prayers 
asked for by defendant and given by the court below, the court “mighty 
near” charged plaintiff out of court. We do not think the charge sub- 
ject to criticism under (Revisal, 535) C. S., 564. 

The exception and assignment of error in reference to the charge as 
to “due care” cannot be sustained. This was premised on plaintifi’s evi- 
dence. We think if the charge is taken as a whole, with defendant’s 
prayers for instructions as given, and not disconnectedly, that in it 
there is no reversible or prejudicial error. 

The court below seemed to have tried the case with “‘due care.” In 
law we find 

No error. 





EDWARD C. KNIGHT, Jrz., v. HUMPHREYS LEWARK. 
(Filed 10 September, 1930.) 


1. Trial F a—Where issue presents all material phases of controversy to 
jury it is sufficient. 


Where an issue submitted to the jury is fairly determinative of the 
rights of the parties and presents all material phases of the controversy 
for the determination of the jury it is sufficient. 


2. Appeal and Error J g—Question of right to injunctive relief held 
immaterial on state of record in this case. 


Where an action has been correctly determined in favor of the defend- 
ant on the theory of trespass, the question of the plaintiff's right to 
injunctive relief is immaterial. 


AppeEaL by plaintiff from Small, J., and a jury, at March Term, 1930, 
of Currituck. No error. 

This is an action brought by plaintiff against the defendant, who 
prays for injunctive relief. Plaintiff alleges ownership. “That de- 
fendant wrongfully and unlawfully, and without the knowledge or 
consent of plaintiff, has begun the erection of a wharf or storehouse in 
the waters of the Currituck Sound in front of plaintiff’s shore, about 
300 yards from said shore and between the said shore and the deep 
waters and middle of the said sound.” 

The defendant answers and sets up adverse possession and “denies 
that the plaintiff has any right in the said water where the building is 
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erected or in the lands under the water, and has no right to interfere 
with the defendant and no just cause of complaint against him. That 
the plaintiff 1s violating the law and extending what he calls a pier 
out from the shore line in the sound obstructing navigation, and this 
defendant further avers that the building which he has erected is not 
between any lands claimed by the plaintiff and the middle of Currituck 
Sound. That the said building is between parallel lines extending to- 
wards the middle of the sound owned by the United States Government 
as a lighthouse and is in about twenty-three yards of the hghthouse 
pier. That the plaintiff has no right in any of the property in the 
possession of the defendant or used by him upon which to erect his 
said boathouse and all allegations to the contrary . . . are denied. 
For further defense this defendant avers that the lands upon which his 
building is erected is in front of the lands belonging to the United 
States Government; that the defendant is a member of the Coast Guard; 
that he used for the Government this pier, and he and others used 
these small houses in front of the Government property with the con- 
sent and approval of the Coast Guard authorities, and have been using 
them for more than twenty-five years continuously, and that the plain- 
tiff has no right in the waters where the building is located, and the 
lands under the water.” 

The issue submitted to the jury and their answer thereto, were as 
follows: “1. Has the defendant trespassed on the land of plaintiff, as 
alleged in the complaint? Answer: No.” 


McMullan & LeRoy and W. D. Pruden for plaintiff. 
M. B. Simpson and Ehringhais & Hall for defendant. 


Per Curram. From a careful reading of the evidence we see no new 
or novel proposition of law involved in this controversy. It was a 
question of fact for the jury to decide and the evidence on the part of 
defendant was sufficient to be submitted to the jury on the contentions 
made by him. 

The question as to plaintiff’s right to injunctive relief presented by 
defendant 1s not material on the record. The case was tried on the 
theory of trespass. The issue was framed by the court below, and we 
think sufficient to present the material phase of the controversy between 
the parties. The jury has decided the issue of fact in favor of defendant. 
In law we find 

No error. 
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PEARLY THOMPSON, ADMINISTRATRIX OF QUEEN THOMPSON, Vv. 
THE ATLANTIC COAST LINE RAILROAD COMPANY. 


(Filed 10 September, 1930.) 


Railroads D c—Contributory negligence of person walking on track held 
to bar recovery in action for wrongful death. 


A pedestrian voluntarily using the track of a railroad company as a 
walkway for his own convenience is required to look and listen for ap- 
proaching trains and to use due care for his own safety, and where in an 
action by an administratrix it appears that the deceased was in full vigor 
and in possession of his faculties, and that there was nothing in his condi- 
tion to prevent him from seeing and hearing the defendant’s train and 
getting off the track, the deceased’s own negligence will bar a recovery by 
his administratrix. 


Apprau by plaintiff from Sinclair, J., at June Term, 1930, of Epcs- 
comBE. Affirmed. 

Action to recover damages for the wrongful death of plaintiff’s 
intestate. 

Plaintiff’s intestate, about nineteen years of age, while walking on 
defendant’s track, was struck and killed by one of its trains. There 
was no eye-witness of the occurrence. There was evidence tending to 
show that plaintiff’s intestate was struck by defendant’s train about 400 
yards south of a public crossing, and that no bell was rung or whistle 
blown when the train approached and passed over the crossing. From 
the crossing to the place where the body of the deceased was found, the 
track was straight and the view of the engineer unobstructed. There 
was no evidence tending to show that plaintiff’s intestate was down on 
the track, or that there was anything in his condition or situation which 
prevented him from getting off the track before the train struck him. 
He was a strong, able-bodied young man, on his way from his home to 
the factory at which he was employed. He had gone upon the railroad 
track voluntarily, instead of walking on the public road, which was 
parallel to the track. There was no evidence tending to show that he 
could not have seen and heard the train in ample time to have got off 
the track before the train struck him. 

At the close of the evidence for the plaintiff, on motion of the defend- 
ant, the action was dismissed by judgment as of nonsuit. From this 
judgment plaintiff appealed to the Supreme Court. 


H. D. Hardison and Henry C. Bourne for plaintiff. 
Gilliam & Bond and Spruill & Spruill for defendant. 
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Per Curiam. We find no error in the judgment dismissing this action. 
The judgment is supported by the decision of this Court in Davis v. 
R. R., 187 N. C., 147, 120 S. E., 827. In the opinion in that case it 1s 
said: “The decisions in this State have been very insistent upon the 
principle that a pedestrian voluntarily using a live railroad track as a 
walkway for his own convenience, is required at all times to look and 
listen, and to take note of dangers that naturally threaten and which 
such action on his part would have disclosed, and if in breach of this 
duty and by reason of it, he fails to avoid a train moving along the 
track, and is run upon and killed or injured, his default will be imputed 
to him for contributory negligence and recovery is ordinarily barred.” 
See cases cited. 

There was no evidence at the trial of this action tending to show a 
situation upon which an issue involving the principle of “last clear 
chance” should have been submitted to the jury. Redmon v. fh. R., 195 
N. C., 764, 143 S. E., 829. Conceding that there was some evidence 
tending to show negligence on the part of the defendant, all the evidence 
offered by the plaintiff showed that by his own negligence he contributed 
to the injuries which caused his death. Plaintiff is therefore barred of 
recovery in this action. Neal v. R. R., 126 N. C., 634, 36 S. E., 117, 
49 L. R. A., 684. The judgment is 

Affirmed. 





C. POOL WHITE vy. VACA LAND AND LUMBER COMPANY. 
(Filed 10 September, 19380.) 


Process B d—Service of process on Secretary of State for foreign corpora- 
tion not doing business here is void. 

A summons served on the Secretary of State for a foreign corporation 
that at the time had no property in the State and was not doing business 
herein is a nullity, and upon motion before the clerk of the county 
wherein judgment against such corporation had been obtained by default, 
the judgment is properly set aside. C. S., 1187. 


AppEAL by plaintiff from Small, J., at May Term, 1930, of Pasquo- 
TANK. Affirmed. 

Motion, on special appearance, to have a judgment declared of no 
effect and to dismiss the action for want of jurisdiction. The facts are 
as follows: 
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1. That the original summons in this action was issued on 30 May, 
1929, and was received by the sheriff of Wake County on 16 July, 1929, 
and attempted to have been served by said sheriff on 16 July, 1929, and 
that said receipt by said sheriff of Wake County and attempted service 
by said sheriff was more than 30 days after issuance of said summons 
out of Pasquotank County by the clerk; that said summons was re- 
turned to Pasquotank County after 16 July, 1929, and that said at- 
tempted service was not made within 10 days after its issuance; that 
said attempted service was done by delivering a copy of the summons 
and complaint to J. A. Hartness, Secretary of State. 

2. The court further finds as a fact that the defendant, on 2 August, 
1929, after written notice to the plaintiff, according to law, moved 
before N. E. Aydlett, clerk Superior Court of Pasquotank County, upon 
a special appearance, to dismiss the action, which dismissal the clerk 
granted. That, at said hearing, the plaintiff moved for an alias sum- 
mons and the clerk denied said motion; that, to said order and ruling 
of the clerk, the plaintiff in apt time excepted and appealed. Notice of 
appeal was given in open court and further notice was waived. That, at 
October Term, 1929, the motion on appeal was heard before Judge 
Clayton Moore, and Judge Moore ordered an alias summons be issued 
by the clerk of the court of Pasquotank County. That a summons 
issued out of Pasquotank County on 27 January, 1930, marked “Alias 
Summons.” That same was received on 31 January, 1930, and served 
on 31 January, 1930, on J. A. Hartness, Secretary of State, by N. F. 
Turner, sheriff of Wake County. That there is nothing to indicate 
connection of the summons of 31 January, 1930, with the summons of 
30 May, 1929, other than the caption of the summons and the word 
“Alias” written above the word “Summons.” 

3. The court further finds as a fact that on 10 March, 1930, the clerk 
entered judgment by default against defendant in favor of plaintiff in 
the sum of $800, together with interest and the costs. 

4, That on 10 April, 1930, defendant company gave notice of special 
appearance and motion to vacate the above judgment and to dismiss 
the action; service of such notice was accepted by attorney for the 
plaintiff. That motion was made on 21 April, 1930, and judgment 
entered by the clerk vacating the judgment, and dismissing the action. 

5. The court finds as a fact, and this finding is made by agreement of 
all parties to this action, that the property of the defendant, situate in 
Gates County, was conveyed by defendant on 18 June, 1929, and said 
deed was filed for registration on 21 June, 1929, at 2:30 o’clock p.m., 
and registered 21 June, 1929, in the register of deeds office in Gates 
County, North Carolina, conveying the lands of the defendant to Rich- 
mond Cedar Works. 
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6. The court further finds as facts: That since the ecnveyance of the 
aforesaid property (to wit, on 18 June, 1929), the defendant has owned 
no property in North Carolina, nor done any business ir. said State. 

7. It is agreed by both plaintiff and defendant, and the court finds it 
as a fact, that the defendant is a foreign corporation. 

It was adjudged that at the time of the attempted service of summons 
on the Secretary of State, on 16 July, 1929, the defeadant owned no 
property and was not doing business in North Carolina; that service 
by the sheriff of Wake County of the paper marked in ink over the 
printed word “Summons,” on the Secretary of State was not a service 
of process on the defendant and did not give the court jurisdiction, the 
defendant owning no land and doing no business in North Carolina; 
that the judgment of the clerk rendered 10 March, 1930, is a nullity; 
that it be canceled, and that the action be dismissed. The plaintiff 
excepted and appealed. 


George J. Spence for appellant. 
Worth & Horner for appellee. 


Per Curtam. The essentials of jurisdiction are these: (1) The court 
must have cognizance of the class of eases to which tke one to be ad- 
judged belongs; (2) the proper parties must be present; (3) the point 
decided must be, in substance and effect, within the issue. Thompson v. 
Humphrey, 179 N. C., 44, 55; McIntosh’s Prac. & Pro., sec. 6. 

Im this case the second essential 1s lacking; the defendant was not in 
court. Every corporation having property or doing »usiness in this 
State, whether incorporated under its laws or not, shal] have an officer 
or agent in this State upon whom process in all actions or proceedings 
against 1t can be served, and if it has no such agent process may be 
served by leaving a copy with the Secretary of State. C. S., 1137; 
Lunceford v. Association, 190 N. C., 314. 

The defendant is a foreign corporation. It neither owned property 
nor was doing business in the State when the first or the second at- 
tempted service of process was made on the Secretary of State. This 
question was not before Judge Moore. He merely held that the motion 
for an alias summons was made within the time allowec. by the law. 

Judgment affirmed. 
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1. 


KELLER v. FURNITURE Co. 


YANCEY KELLER y. CALDWELL FURNITURE COMPANY. 
(Filed 17 September, 1930.) 


Negligence D b—Evidence in this case held admissible as tending to 
show that plaintiff’s injury affected his earning ability. 

In this action to recover damages for an alleged negligent personal 
injury evidence is held competent as tending to show that the plaintiff's 
injury affected his ability to perform physical labor and to earn money 
under the authority of Hargis v. Power Co., 175 N. C., 31, and other like 
cases. Shepherd v. Lumber Co., 166 N. C., 130, cited and distinguished. 


2. Evidence D f——-Witness may explain answer to question asked to im- 


3. 


Si 


peach his credibility although explanation relates to defendant’s lia- 
bility insurance. 


Where, upon the trial of an action to recover damages for an alleged 
negligent personal injury, the defendant’s counsel has asked the plaintiff 
on cross-examination, to impeach his credibility as a witness, “Why did 
you quit?’ (the employment of defendant), which is answered, ‘They ran 
me off,” it is competent for the plaintiff to further testify by way of ex- 
planation that he was told that ‘‘the insurance company would not let 
him work,” this being an exception to the rule that evidence that the 
defendant carried liability insurance is inadmissible, and testimony in 
corroboration of such explanation given by another witness is also com- 
petent. 


Trial E e—In this case held: exception to omission from charge of 
requested instructions should have been made before verdict. 

Where the defendant has privately requested the court to give certain 
instructions, and this request is overlooked by the court in his charge 
to the jury, and the defendant fails to call attention to the inadvertence, 
an exception taken for the first time after verdict is too late, and will not 
be considered on appeal. 


. Evidence K c—Nonexpert witness may testify from his own observa- 


tion that certain machinery was not approved and in gencral use. 

Where the plaintiff has been injured while working at the defendant’s 
machine, and seeks to recover damages therefor, it is not required that a 
witness be an expert in order to testify as to whether the machine that 
injured the plaintiff was approved and in general use, it being sufficient if 
the witness testify from his own knowledge and experience in such 
matters. 


. Evidence G c—Testimony of declaration of deceased father of plaintiff 


as to date of plaintift’s birth held competent. 

Where there is a presumption that the father of the plaintiff is dead, 
testimony of his declarations as to the plaintiff's age, material to the 
controversy, made ante litem motam, is competent, and where the evi- 
dence diseloses that the plaintiff’s father disappeared soon after the 
plaintiff’s birth and his mother had married again, it is sufficient to admit 
declarations of this character. 
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6. Trial E b-——Charge of trial court held not to contain expression of 
opinion as to weight and credibility of evidence. 
A correct charge of the court upon the evidence in a ease will not be 
held for error as containing an expression of opinion prohibited by C. S., 
564, when nothing of this character appears from a careful perusal of the 
charge on appeal that could bias a mind of ordinary firmness and intelli- 
gence. 
7. Judgments K a—Consent judgment entered into by next friend of 
minor may be impeached in action by minor after becoming of age. 


A judgment by consent, signed and entered by the court: upon the agree- 
ment of the next friend bringing the action for a minor, where there is no 
legal determination by the court of the matter in controversy, no evidence 
introduced and no issues submitted to a jury, may be impeached in an 
action brought by the minor after becoming of age in which it is pre- 
sented as a defense. 


AppEAL by defendant from Harding, J., at January Special Term, 
1930, of Canpweti. No error. 

Action for damages for personal injury. At the time of his injury 
the plaintiff was a minor and an employee of the defendant. He was 
engaged in the work of tailing a planer, 7. ¢., “taking away the timbers 
after they went through the machine.” The planer was run by a belt 
and pulley. The pulley was very near the floor and was not incased. 
There is evidence that the floor was greasy and uneven. The plaintiff’s 
narrative of the injury is as follows: “When we got the truck rolled up 
to the machine I started around to my place where I was to be, and 
just as I made the turn to go around the floor I stepped on a block and 
my foot came out from under me and the pulley caught me by the foot 
and slung me 10 or 12 feet.” It became necessary tc amputate his 
right foot. Other relevant facts are set out in the opinion. 

Issues as to the defendant’s negligence, the plaintiff's contributory 
negligence, the statute of limitations, the bar of-a judgment in a former 
action, and damages were answered in favor of the plaintiff. Judgment 
for the plaintiff and appeal by the defendant. 


Mark Squires and W. A. Self for appellant. 
D. L. Russell and W. C. Newland for appellee. 


ApaMs, J. The first five exceptions are without substantial merit. 
Lhe testimony to which they relate was admissible as tending to show 
that the plaintiff’s injury affected his ability to perform physical labor 
and toearn money. Wallace v. Rk. Rh. 104 N. C., 442; Hansley v. R. R., 
115 N. C., 611; Rushing v. R. #., 149 N. C., 161; Hargis v. Power Co., 
175 N. C., 31. The exceptions are not within the prirciple stated in 
Shepherd v. Inamber Co., 166 N. C., 180. 
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The second assignment of error questions the competency of evidence 
and the propriety of remarks made by one of the plaintiff’s attorneys 
in his address to the jury. The plaintiff was under cross-examination. 
He testified that after he was hurt he worked for the defendant. The 
defendant’s counsel then asked, “Why did you quit?” The plaintiff 
answered, “They ran me off; said the insurance wouldn’t allow them to 
work me.” The defendant’s motion to strike out the answer was denied. 
Exception 7. 

On his direct examination Joe Whisnant, stepfather of the plaintiff, 
testified after objection by the defendant, that Mr. Beard, superintendent 
of the factory, told him that the insurance company would not allow the 
defendant to keep the plaintiff in its service. Exception 10. 

In the concluding argument one of the counsel for the plaintiff used 
substantially this language: “The plaintiff told (the defendant’s attor- 
ney) that the insurance company would not let him work. What has 
the insurance company got to do with the case? Since when has it 
happened that the insurance company can say who can and who cannot 
work for the Caldwell Furniture Company? I cannot see what they 
have to do with it.” The defendant’s counsel privately requested the 
judge to tell the. jury in his charge “not to consider the insurance 
company.” The request was overlooked. Counsel for the defendant 
was present when the charge was given and did not except, but entered 
an exception at the time of settling the case on appeal. Exception 27-A. 

The defendant argued that the evidence excepted to was an indirect 
method of informing the jury that the defendant had insurance which, 
in case of the plaintiff’s recovery, would indemnify it against loss. This 
Court has been insistent in its disapproval of any attempt by the plain- 
tiff, in an action for personal injury or death, to prove that the de- 
fendant had insurance protecting it from the consequences of its own 
negligence. In Lytton v. Manufacturing Company, 157 N. C., 331, evi- 
dence that the defendant in an action for damages arising from personal 
injury was insured in a casualty company was held to be incompetent 
_ because it was entirely foreign to the issues raised by the pleadings—a 
position maintained in several subsequent decisions. Featherstone v. 
Cotton Mills, 159 N. C., 429; Starr v. Oil Company, 165 N. C., 587; 
Luttrell v. Hardin, 193 N. C., 265. In these cases the evidence was 
offered by the plaintiff. The annotation in 56 A. L. R., 1418, contains 
an exhaustive review of the cases on this subject. On page 1432 it is 
said: “The general rules and principles applicable to the question of 
the admissibility of evidence, in a negligence action, of the fact that the 
defendant therein carries liability or indemnity insurance protecting 
him from the consequences of negligence, are settled beyond dispute, but 
like most other rules of evidence, they are subject to qualifications and 


416 IN THE SUPREME COURT. [199 
KELLER Vv. FURNITURE Co. 


exceptions.” The principle relating to the qualification of the rule is 
stated by Hoke, J., in Bryant v. Furniture Co., 186 N. C., 441, as fol- 
lows: “It has been held in this State that in a trial of this kind the fact 
that a defendant company charged with negligent injurv held a policy 
of indemnity insurance against such a liability is ordinarily not com- 
petent, and when received as an independent circumstance relevant to 
the issues, it may be held for prejudicial error. And if brought out in 
the hearing of the jury by general questions asked in bad faith and for 
the purpose of evasion, it may likewise be held for error. On the con- 
trary, if an attorney has reason to believe that a juror, tendered or on 
the panel, has pecuniary or business connection naturally enlisting his 
interest in behalf of such a company, it is both the right and duty of 
the attorney in the protection of his client’s rights to bring out the 
facts as the basis for a proper challenge, or if in the course of the trial 
it reasonably appears that a witness has such an interes: that it would 
legally affect the value of his testimony, this may be properly developed, 
and where such a fact is brought out merely as an incident, on cross- 
examination or otherwise, it will not always or necessarily constitute 
reversible error when it appears from a full consideration of the perti- 
nent facts that no prejudicial effect has been wrought.” 

The application of the modification is given in Davis 1. Shipbuilding 
Co., 180 N. C., 74, in which it was held, upon the defendant’s denial of 
the plaintiff’s employment, that the fact that the defendant held in- 
demnity insurance for injury to its employees was competent as tending 
to show that the plaintiff was in its service. 

In the case at bar the evidence excepted to (Exception 7) was evoked 
by the defendant. If a witness gives an answer which is not responsive 
to a question, the proper course is a motion to strike out the answer or 
to instruct the jury to disregard it. Hodges v. Wilson, 165 N. C., 323; 
Godfrey v. Power Co., 190 N. C., 24, 31. This motion was made. But 
the plaintiff’s answer was a direct response to the defendant’s question, 
“Why did you quit?” If the answer had been confined to the words, 
“They ran me off,” the plaintiff’s testimony would have been subject to 
grave impeachment. It would have worked serious if not irreparable 
injustice to him to exclude the reason given by the defendant for turn- 
ing him off. He was entitled to an opportunity to counteract the dam- 
aging effect of the question which was manifestly intended to weaken 
his testimony, by reciting in its entirety the reason given by the de- 
fendant. 

On the same principle the tenth exception must be overruled. It was 
said in S. v. Bethea, 186 N. C., 22, that when the credibility of a witness 
is impugned by cross-examination tending to impeach his veracity or his 
relation to the cause, it is permissible to corroborate his eredibility and 
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to restore confidence in his veracity. Such corroborating evidence may 
include previous statements whether made pending the controversy or 
ante litem motam. Dellinger v. Building Co., 187 N. C., 845. The 
object of the cross-examination was to impair or discredit the plaintiff’s 
version of the injury; and in corroboration of what he had said it was 
legitimate to prove by Joe Whisnant that the defendant’s superin- 
tendent told him the plaintiff had been discharged for the identical 
reason the defendant had given the plaintiff. The superintendent’s 
statement may not have been competent as substantive evidence against 
the defendant, but it was competent in corroboration; if competent for 
any purpose there was no error in refusing to exclude it. 

Exception 27-A is likewise untenable. The defendant’s counsel ex- 
pressly declined to interrupt the concluding argument to the jury and 
relied upon his private understanding with the judge. He heard the 
charge, and not only failed to call attention to the court’s inadvertence, 
but entered no exception until the case on appeal was settled. The ex- 
ception should have been taken before the verdict was returned. S. v. 
Tyson, 183 N. C., 692; S. v. Davenport, 156 N. C., 596, 612. 

Assignments 5 and 12 include exceptions 11, 12, 13, 18, 19, 20, 28, 
and rest upon the assumption that Joe Whisnant and John Whisnant 
were permitted to say whether certain appliances were approved and in 
general use without qualifying as experts. The testimony of these wit- 
nesses did not involve a question of science or a conclusion to be drawn 
from a hypothetical statement of facts; it was elicited as a matter 
within their personal knowledge, experience, and observation. The ex- 
ception to the general rule that witnesses cannot express an opinion is 
not confined to the evidence of experts testifying on subjects requiring 
special knowledge, skill or learning; it includes the evidence of common 
observers testifying to the results of their observation. Britt v. Rh. #., 
148 N. C., 87; Marshall v. Telephone Co., 181 N. C., 292. 

Exceptions 14, 15, 16, 17. The age of the plaintiff being in contro- 
versy the court admitted in evidence the declarations of the plaintiff’s 
father on this point. He told John Whisnant in 1908 that the plain- 
tiff was born 31 January, 1906. The plaintiff testified that this was 
the date of his birth; that his father disappeared when he was a boy, 
and that several years thereafter his mother married the second time. 
There is a presumption that the plaintiff’s father is dead and his decla- 
ration, made ante tem motam, was competent on the fact in issue. 
Clements v. Hunt, 46 N. C., 400; Norris v. Edwards, 90 N. C., 383; 
Ewell v. Ewell, 163 N. C., 234; Jelser v. White, 183 N. C., 126; Beard 
v. Sovereign Lodge, 184 N. C., 154. 

Assignments 13, 14, 15, 16, 17, 18 are based upon the contention that 
the presiding judge inadvertently disregarded the provisions of C. S., 
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564, and influenced the verdict by impressing the minds of the jurors 
with the idea that the defendant was knowingly guilty of a crime when 
it employed the plaintiff; that the plaintiff was immune from the charge 
of contributory negligence; and that in reality the quantum of damages 
was the only issue to be determined. The legal principles contained in 
the instructions are not impeached; but it is insisted that the jury 
must have understood the instructions as the intimation, if not the 
expression, of an opinion which was hostile to the defendant. 

The court has endeavored to maintain the integrity of section 564 
by the strict observance of its provisions, holding that the statute 1s 
mandatory and that any expression of opinion by the trial judge during 
the trial may be excepted to after the verdict is returned. S. v. Ownby, 
146 N. C., 677; S. v. Rogers, 1738 N. C., 755; Greene v. Newsome, 184 
N. C., 77; S. vo. Bryant, 189 N. C., 112; 8. v. Sullivan, 193 N. C., 754. 

Our interpretation of the charge does not justify the appellant’s con- 
clusion. We have discovered nothing in the instructions which should 
bias a mind of ordinary firmness and intelligence or in anywise detract 
from the quality described by counsel for the appellant as “the fine sense 
of right characterizing the trial judge.” 

In November, 1919, a consent judgment was signed in an action pend- 
ing in the Superior Court of Caldwell County entitled “Yancey 
Saunders (the present plaintiff) by his next friend, Mary Whisnant, v. 
Caldwell Furniture Company.” The complaint was filed on behalf of 
the plaintiff for his injury and on behalf of his mother for the loss of 
his services. The judgment was not based upon an actual investigation 
of the facts. No answer was filed, no evidence was introduced, no issues 
were submitted to the jury. The judgment was signed by the judge 
who tried the case now under consideration. In the present case he 
held that as to the plaintiff, who was then a minor, the cor.sent judgment 
was void. The defendant paid the judgment by a check given to “Mary 
Whisnant, next friend of Yancey Keller.” The plaintif: testified that 
he had never received any part of the check. 

The question raised by the exception has been determined adversely 
to the defendant’s contention. In Ferrell v. Broadway, 126 N. C., 258, 
the Court said: “But it may be taken to be the law that, in a case where 
issues are joined between infants on one side and the adverse party and 
no evidence is introduced, and nothing is done or said on the trial except 
that an agreement is entered into by the next friend or counsel of the 
infants, that the verdict shall be rendered against the infant, the 
verdict and judgment will not bind the infants. In such a case, the 
court would have no knowledge of the facts, and thereZore could not 
exercise any supervision over the interest of the infants. The object in 
having a next friend appointed for infants is to have their rights and 
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interests claimed and protected, and the next friend or their counsel will 
not be permitted to yield their rights to others by a consent verdict and 
judgment where the court has exercised no supervision over the arrange- 
ment.” The case was reheard (127 N. C., 404) on a different ground, 
but as pointed out in Rector v. Logging Co., 179 N. C., 59, the principle 
set out in the quotation above was in no wise modified or questioned. 
On the contrary it was approved in the case last cited, the Court, in an 
opinion delivered by Hoke, J., saying in effect that the principle was 
against the validity of the compromise judgment, but deferring final 
decree because in his replication the plaintiff had raised an issue of 
fraud. The Court has also approved the principle that the compromise 
can be impeached upon the trial of the action in which it is presented as 
a defense. Bunch v. Lumber Co., 174 N. C., 8. 

The remaining exceptions, including the motion for nonsuit, call for 
no discussion. We find 

No error. 





BRENT RHYNE, Guarpian or R. H. RHYNE, v. JEFFERSON STANDARD 
LIFE INSURANCE COMPANY. 


(Filed 17 September, 1930.) 


Insurance J c-——-Failure to give immediate notice of disability will not 
work forfeiture where insured is incapable of giving such notice. 


Where a clause in a policy of life insurance provides for a waiver o. 
premiums and the payment to the insured of a certain amount of money 
monthly in case of permanent and total disability upon due notice and 
proof of such disability to be given the insurer before the time for the 
payment of the next premium after the beginning of the disability, failure 
to give such notice within the time specified will not work a forfeiture if 
the insured is under such disability as to incapacitate him from giving 
such notice, and his failure is not attributable to any fault of his, Riyne 
v. Insurance Co., 196 N. C., 717, cited and applied as the law of the case. 


Civin action, before Lyon, Emergency Judge, at July Term, 1929, of 
BuRKE. 

The facts necessary to an understanding of the principles of law 
involved are set forth in the former appeal reported in 196 N. C., 717. 

The following issues were submitted to the jury: 

1. “Did R. H. Rhyne, on or about 1 February, 1927, become wholly 
and continuously disabled from bodily injuries or disease whereby he 
was and will be permanently, continuously and wholly prevented thereby 
from pursuing any occupation whatsoever for remuneration or profit ? 
If so, when ?” 
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2. “If so, did he file or cause to be filed with the defendant due proof 
of such disability after the payment of the first premium and before 
default in the payment of any subsequent premium on each of the poli- 
cles in controversy ?” 

3. “If he did not file such proofs, was the said R. H. Rhyne, on 
20 February, 1927, and for thirty days thereafter, so insane as to be 
incapable of knowing that he had insurance policy number 267701 
issued by the defendant, that he was required to pay a premium thereon 
on said date or within thirty days thereafter, and that he was totally 
and permanently disabled, and that he was required by the terms of 
said policy to furnish the defendant due proof of such disability prior 
to default in the payment of any premium on said policy?” 

4. “Tf he did not file such proofs was R. H. Rhyne, on 15 June, 1927, 
and for thirty days thereafter so insane as to be incapable of knowing 
that he had insurance policy No. 288280, issued by the defendant, that 
he was required to pay a premium thereon on said date or within thirty 
days thereafter, and that he was totally and permanently disabled and 
that he was required by the terms of said policy to furnish the defendant 
due proof of such disability prior to default in the payment of any 
premium on said policy?” 

5. “What sum, if any, is the plaintiff entitled to recover of the de- 
fendant upon the cause of action set forth in the complaint ?” 

The jury answered the first issue “Yes, 1 February, 1927”; the second 
issue “No”; the third issue “Yes”; the fourth issue “Yes,” and the 
fifth issue ‘$75.00 per month from 1 February, 1927, to 4 January, 
1928.” 


From judgment upon the verdict the defendant appealed. 


John M. Mull and Avery.& Patton for plaintiff. 
Brooks, Parker, Smith & Wharton and Ervin & Ervin for defendant. 


Broepen, J. The former appeal in this case, reported in 196 N. C., 
at page 717, contained the following declaration: “There was evidence 
from which the jury could find that the assured became insane in 
January or February, 1927, during the life of the policies in suit.” The 
evidence for the plaintiff in the present case is substantia. ly the same as 
that introduced at the former trial and referred to in the former appeal. 
Hence, unless the Court shall overrule the former decision in this case, 
the principle of “Law of the ease” would apply to this appeal and thus 
determine the merits of the controversy. 

Lhe question then, is, was the former appeal correctly decided # 

It is conceded that the decisions upon the proposition as to how far 
the insanity of the insured will excuse failure to furnish proof of dis- 
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ability, are not uniform and have been built upon divergent theories of 
liability, thus working out variable conclusions of law. One of the first 
eases dealing with the subject was Fire Insurance Co. v. Boykin, 79 
U. S., 349, 20 Law Ed., 442. In that case an insane man furnished 
proof of loss by affidavit to a fire insurance company to the effect “that 
he believed the building had been set on fire by an incendiary; that he 
had heard of repeated threats of a person whom he named that he would 
burn the premises, and that it was in consequence of these threats that 
he had procured the insurance which he was then seeking to recover.” 
When this affidavit was received by the insurance companies they re- 
fused to pay and notified the insured that they considered the policy 
void. The contention was made that the insured was insane when he 
wrote the affidavit. The Court said: “If he were so insane as to be 
incapable of making an intelligent statement, this would, of itself, 
excuse that condition of the policy.” The Boykin case is cited with 
approval in Hirsch-Fauth Furniture Co. v. Continental Ins, Co., 24 
Fed. (2d), 216. The Court said: “In reply to the suggestion that the 
insured who, being insane, failed to file proof of loss within the time 
limit stated in the policy, could not recover, it was said that such a 
proposition is too repugnant to justice and humanity to merit serious 
consideration.” The Boykin case was also cited with approval in /art- 
ford Fire Ins. Co. v. Doll, 23 Fed. (2d), 448. In that case the insurance 
policy provided: “If fire occur the insured shall within six days give 
notice of any loss thereby in writing to this company.” The insured 
was injured in a tornado, was unconscious for some days, blind for 
several weeks and confined in a hospital. It is to be noted that the 
foregoing cases involve lability for failure to give notice of destruc- 
tion of property by fire. 

The Supreme Court of Michigan considered the question in Reed v. 
Loyal Protective Asso., 117 N. W., 600. The notice clause was as fol- 
lows: “Unless notice of any injury or of the beginning of any sickness 
is received in writing at the home office of this association in Boston, 
Massachusetts, on or before the expiration of fourteen days from the 
commencement of such disability, . . . the claim shall be valid 
only for the period dating from the actual time the notification 1s re- 
ceived at the home office.” The insured was injured by a fall in October 
and the notice was not filed until 1 December. The insurance company 
eontended: (1) That the contract is an unconditional agreement as to 
notice, and not subject to a construction, which does violence to its plain 
terms. (2) If this construction was a proper one, the plaintiff had not 
proved such derangement, and the proof conclusively shows the oppo- 
site.’ The Court held that there was no evidence of mental derange- 
ment, but in view of a possible new trial, the Court proceeded to con- 
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sider the question as to whether failure to give notice by reason of 
mental incapacity, would excuse the forfeiture. The Court said: “But 
we are committed to the doctrine in insurance cases, that a provision 
requiring a notice on pain of forfeiture will not be construed to require 
strict performance, when by a plain act of God it is macle impossible of 
performance.” 

The Supreme Court of Nebraska discussed the principle of law in- 
volved in the case of Woodmen’s Accident Association v. Byers, 87 
N. W., 546. In that case the plaintiff undertook to recover upon a 
total disability contract of insurance. The policy stipulated “that as a 
condition precedent to any liability thereunder, the plaintiff shall give 
a written notice to the defendant at its home office in Linzoln, Nebraska, 
of any injury received for which indemnity is claimed, within ten days 
from date of such injury.” The accident occurred on 17 October, 
and the notice was mailed to the defendant the following November. 
The Court said: “A company of this character, organized for the pur- 
pose of providing indemnity to those suffering injury and loss from 
accident, should, and, we assume does, have a higher mission than 
merely the collection of revenues. If the provision quoted must under 
all circumstances, and regardless of conditions, be absolutely and strictly 
complied with according to the letter thereof, then the contract can 
only be regarded as a snare and pitfall sure to entrap the unwary and 
deprive them of the protection and indemnity contracted for on their 
part in the best of faith and honesty of purpose. If the contract is 
legally incapable of any other construction than that cor.tended for, re- 
quiring a literal and exact compliance as a condition precedent to be 
performed in the time mentioned, then if for eleven days the insured 
is irrational and deranged in his mind as a result of the accident, as he 
appears to have been, and therefore incapable of complying with this 
provision, he would be altogether debarred from relief, und the failure 
would, on legal principles, be as fatal as would be the case if the time 
were forty-four days, as in the present instance. Such a construction 
would be shocking to our sense of justice, unconsciorable, and un- 
reasonable.” 

The language employed by the Nebraska Court is perhaps stronger 
than that contained in any other case, but it tends to show the divergent 
attitude of the courts upon the question involved. 

The Byers case, supra, was followed in Marti v. Midwest Infe Insur- 
ance Co., 189 N. W., 388. 

The Supreme Court of South Carolina passed upon the question in 
Levan v. Metropolitan Life Insurance Co., 136 8S. E., p. 804. The trial 
judge charged the jury “that if at the time the unpaid premium became 
due Levan was totally and permanently disabled as defined in the policy, 
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and was incapable of furnishing proofs of his disability by reason of 
disability itself, and that the beneficiary complied with the policy pro- 
visions with reasonable promptness under all circumstances, then the 
policy would not be considered forfeited for nonpayment of premium.” 
The Court approved the instruction and quoted from the Supreme Court 
of Georgia as follows: “It is settled by an overwhelming weight of au- 
thority that where the failure to give prompt notice is not due to the 
negligence of the insured or the beneficiary, but such compliance has 
been prevented and rendered impossible by an act of God, this would 
furnish a sufficient Iegal excuse for the delay in giving the stipulated 
notice; and this doctrine has been applied in eases in which a specified 
time for the giving of the notice has been fixed by the contract.” In 
support of the conclusion, the Court cited various decisions, including 
the Reed and Boykin cases. 

The Supreme Court of Kentucky followed the principles of law an- 
nounced in the foregoing cases in Metropolitan Life Insurance Co. v. 
Carroll, 273 S. W., 54. See, also, Nelson v. Jefferson Standard Life 
Insurance C'o., post, 443. 

The defendant relics strongly upon the following cases, to wit: New 
England Mutual Infe Insurance Co. v. Reynolds, 116 Southern, 151, 
International Life Insurance Co. v. Moeller, 33 Fed. (2d), 386; New 
York Life Insurance Co. v. Alexander, 85 Southern, 938; Thorensen v. 
Mass. Benefit Association, 71 N. W., 668. In the Thorensen case no 
reason or excuse 1s given for failing to give the notice within the time re- 
quired. The Alexander case was distinguished in Levan v. Metropolitan 
Life Insurance Company. In the Moeller case there was no evidence 
indicating insanity or physical incapacity. The Court said, referring to 
the testimony of certain witnesses for plaintiff: “They pictured a man 
who had made a losing fight with tuberculosis. Their story awakens our 
sympathetic impulses, but it is devoid of facts indicating insanity or 
physical incapacity on Keller’s part in August, 1914.” 

The Reynolds case is directly in point and supports in every respect 
the conditions and construction of law urged by the defendant. There 
are other cases which support the defendant’s contention, but after a 
diligent and painstaking investigation of the decisions, we have come to 
the conclusion that the Rhyne case rests upon a solid legal foundation, 
and that the principles of liability therein declared are in accordance 
with the weight of authority. 

The contract of insurance expressly provided that: “If, after one full 
annual premium shall have been paid on this policy, and before default 
in the payment of any subsequent premium, the insured shall furnish 
to the company due proof that he has been wholly and continuously dis- 
abled by bodily injuries or disease, and will be permanently, continu- 
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ously and wholly prevented thereby from pursuing any occupation what- 
soever for remuneration or profit, provided that such total and perma- 
nent disability shall oceur before the anniversary of the policy on which 
his age at nearest birthday is 60 years, the company by endorsement in 
writing on this contract will agree to pay: (a) The premiums which shall 
become payable after receipt and approval of proof of said disability 
and during continuance thereof. (b) Monthly income during the life 
time of the insured, . . . of 1 per cent of the face amount of this 
policy.” Manifestly, the policy insured against total disability occa- 
sioned by disease. The very disease insured against having produced 
mental incapacity to give the notice required, the guardian of the 
plaintiff, under the principles of law announced, was ent-tled to recover. 

The jury found that on 20 February, 1927, the insured was so insane 
as to be incapable of knowing that he had insurance or that he was 
required to pay a premium thereon. There was sufficient evidence to be 
submitted to the Jury. The defendant offered strong evidence tending 
to show that the insured had sufficient mental capacity to give the 
necessary notice, and the jury would have been justified in so finding, 
but an issue of fact having been raised by the evidence, the verdict is 
conelusive of the controversy. 

There are other exceptions presented by the record, but none of them 
warrant a new trial. 

No error. 





I. kh. DOGGETT y. ROSA LEE DOGGETT VAUGHAN. 
(Filed 17 September, 1950.) 


1. Wills E c—In order for rule in Shelley’s case to apply the devisee must 
take in character as well as in quality of heir. 

In order for the rule in Shelley's case to apply, those who are to take 
ah estate under a devise must do so in the character and in the quality of 
heir in accordance with the canons of descent, and where, taking a part 
of a clause of a will, the rule would be applicable, it will not prevail when 
construing the entire clause the evident intent of the testator appears to 
the contrary. 


2. Wills E b—Under the devise in this case the devisee took a life estate 
only with remainder to her children. 

Construing a devise of lands to the testator’s three daughters by name 
for life and at their death to the heirs of their bodies in fee simple forever, 
the land to be divided equally between them after the testator’s death, with 
further provision that if either daughter die without a living heir of her 
body her share should be divided between all of the testator’s children 
then living, or having living issue: eld, the controlling intent of the 
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testator was not to give his daughters a fee-simple estate in the lands 
devised, but a life estate only, and at the death of a daughter leaving two 
surviving children, such children take a fee simple in their mother’s 
share as tenants in common, and the rule in Shelley’s case does not apply. 


Apprat by plaintiff from Devin, J., at June Term, 1930, of Vance. 
Petition for partition. Plea of sole seizin. Judgment on the plead- 
ings. Plaintiff appeals. 


Pittman, Bridgers & Hicks for plainttff. 
A. A. Bunn for defendant. 


Sracy, C. J. The case presents for construction the following clause 
in the will of James T. Floyd: 

“T give and bequeath to my three daughters, Ella, May and Florence 
during their natural lives, all the rest of the land I may die possessed of, 
and after their death, I desire that the shares of each one shall go to 
the heirs of her body in fee simple forever, and I desire that after my 
death my three daughters divide this land between themselves equally— 
and if either of my daughters should die without a living heir of her 
body, it is my will that her share of the land shall be equally divided 
between all of my children that may be living, or have living issue.” 

The testator left sons, as well as daughters, him surviving, but only 
the share of one of the daughters, Florence Floyd Doggett, who was 
allotted fifty-nine acres of land under and by virtue of the above clause 
in her father’s will, is involved in the present proceeding. Plaintiff 
and defendant are the sole surviving children of Florence Floyd Dog- 
gett, and it is conceded that if said devise give to each of the three 
daughters, mentioned therein, a life estate only in the share allotted to 
her, with remainder in fee to her children, then plaintiff and defendant 
are tenants in common of the locus in quo. But if the devise in question 
operate to give to each of the first takers an estate in fee, then the de- 
fendant’s plea of sole seizin is good, the entire tract allotted to her 
mother having been devised to her. 

The controversy, therefore, turns on whether the limitations in the 
above clause of the will of James T. Floyd are so framed as to attract 
the rule in Shelley's case, which says, in substance, “that 1f an estate 
in freehold be limited to A., with remainder to his heirs, general or 
special, the remainder, although importing an independent gift to the 
heirs, as original takers, shall confer the inheritance on <A., the an- 
eestor.” Martin v. Knowles, 195 N. C., 427, 142 S. E., 313. 

The devise is to the testator’s three daughters for and during the 
term of their natural lives and after the death of any one of the 
daughters, it is provided that her share “shall go to the heirs of her 
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body in fee simple forever.” Had the will stopped here, a typical case 
for the operation of the rule would have been presented, for, as said by 
Black, J., in Steacy v. Rice, 27 Pa. St., 95, 65 Am. Dee., 447, “the law 
will not treat that as an estate for life which is essentially an estate of 
inheritance, nor permit any one to take in the character of heir unless 
he takes also in the quality of heir.” Hartman v. Flynn, 189 N. C., 
452, 127 8. E., 517; Bank v. Dortch, 186 N. C., 510, 120 8. E., 60. In 
other words, as an heir is one upon whom the /aw casts an estate at the 
death of the ancestor (II Blackstone, ch. 14), and as it is necessary to 
consult the law to find out who the heir of the ancestor is, the law, 
speaking through the rule in Shelley’s case, in substance, says: “He 
who would thus take in the character of heir must take also in the 
quality of heir; that is, as heir by descent under the law and not by 
purchase under the instrument.” Yelverton v. Yelvertcn, 192 N. C., 
614, 135 S. E., 639. 

But immediately the testator added: “I desire that after my death 
my three daughters divide this land between themselves equally—and 
if either of my daughters should die without a living heir of her body, 
it is my will that her share of the land shall be equally d:vided between 
all of my children that may be living or have living issue.” Construing 
this limitation in the light of the whole clause, it would seem that the 
testator did not intend to give his daughters fee-simple estates in the 
residuary property, but life estates only, and that he further intended 
for the children of each of his daughters to take the share of their 
mother at her death, and in the event of the death of any one of his 
daughters, without children, her share was to be divided equally among 
all the testator’s children, sons as well as daughters. T.ais interpreta- 
tion of the clause in question, which is fortified by a number of de- 
cisions, takes the case out of the operation of the rule in Shelley’s case, 
and ass'gns it to that class of cases of which the following may be said 
to be fairly illustrative: Rollins v. Keel, 115 N. C., 68, 20 8. E., 209; 
Puckett v. Morgan, 158 N. C., 344, 74 S. E., 15; Jones v. Whichard, 
163 N. C., 241, 79 8. E., 503; Pugh v. Allen, 179 N. C., 607, 102 8. E., 
394; Blackledge v. Simmons, 180 N. C., 535, 105 S. E., 202; Wallace v. 
Wallace, 181 N. C., 158, 106 8. E., 501; Reid v. Neal, 182 N. C., 192, 
108 S. E., 769; Hampton v. Griggs, 184 N. C., 18, 113 8S. E., 501; 
Welch v. Gibson, 198 N. C., 684, 138 S. E., 25. 

The distinction between this line of cases, in which the rule has been 
held not to be applicable to the limitations appearing therein and the 
long line of decisions in which it has been held to be applicable and 
firmly established as the law of this jurisdiction, was first pointed out 
in Pugh v, Allen, supra, and repeated in Hampton v. (Friggs, supra, 
and Welch v. Gibson, supra, substantially as follows: When there is an 
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ulterior limitation which provides that upon the happening of a given 
contingency, the estate is to be taken out of the first line of descent and 
then put back into the same line, in a restricted manner, by giving 1t to 
some, but not to all, of those who presumptively would have shared in 
the estate as being potentially among the heirs general of the first taker, 
this circumstance may be used as one of the guides in ascertaining the 
paramount intention of the testator, and, with other indicia, it has been 
held sufficient to show that the words “heirs” or “heirs of the body” 
were not used in their technical sense. 

As the trial court held the rule to be applicable to the limitations in 
the instant case, the judgment will be vacated and the cause remanded 
for further proceedings, not inconsistent herewith. 

Error and remanded. 





DAVID SAVAGE vy. R. F. McGLAWHORN anp J. N. GORMAN. 
(Filed 17 September, 1930.) 


1. Contracts F b—Where plaintiff's own breach of contract has caused 
failure of defendant to perform, plaintiff may not recover thereon. 


A party to a contract may not recover damages of the other party 
thereto for its breach when his own breach has caused the failure of the 
other to perform his part thereof. 


2. Estoppel B a—Judgment in former action held to estop plaintiff? in 
present action. 


Where the plaintiff brings action for breach of a contract whereby the 
defendants, as partners, were to furnish land and the plaintiff to culti- 
vate erops thereon, alleging that he was ejected therefrom during the 
cultivation of the crop, a judgment obtained by one of the defendants 
against the present plaintiff in an action in ejectment before a justice of 
the peace will operate to estop the plaintiff, the issues in the ejectment 
action being as to whether the present plaintiff had breached the same 
contract sued on by failing to cultivate the crops, and the fact that the 
action in ejectment was brought by only one of the present defendants 
does not destroy the identity of parties necessary to an estoppel, espe- 
cially where the present plaintiff failed to demur in the ejectment action 
for defect of parties. 

3. Evidence J a — Parol evidence held admissible to show identity ot 
issues in former action pleaded as estoppel. 


Where the judgment relied on as an estoppel in a subsequent action is 
ambiguous as to the identity of a contract involved in both actions, parot 
evidence not inconsistent with the record of the former action is compe- 
tent to identify the issue therein formerly adjudicated. 


Apprau by defendants from Moore, Special Judge, at April Term, 
1930, of EpcEecomBe. New trial. 
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Action for breach of contract. The plaintiff alleges that in January, 
1927, he made a contract with the defendants as partners in farming, 
under which the plaintiff was to prepare the soil and plant, cultivate, and 
house the crops, and the defendants were to furnish the land and one- 
half the fertilizer and were to advance to the plaintiff $25 a month— 
the crop to be divided between the parties; that on 29 July, 1927, the 
defendants unlawfully and wilfully broke their contract and forced the 
plaintiff to leave the premises; and that he has been damaged in the 
sum of five hundred dollars. 

The defendants answered, setting up their statement of the specific 
terms of the contract and alleging that they brought summary proceed- 
Ings in ejectment before a justice of the peacc, in which judgment was 
rendered that the plaintiff be evicted from the premises for breach of 
the contract on which his complaint is founded. 

The following verdict was returned: 

1. Did the defendant breach the contract as alleged bv the plaintiff 
in his complaint? Answer: Yes. 

2. If so, in what sum is plaintiff entitled to recover of the defendant? 
Answer : $200. 

Judgment for plaintiff; appeal by defendants. 


George M. Fountain for plaintiff. 
Henry C. Bourne for defendants. 


Apams, J. This action is prosecuted by the plaintiff to recover dam- 
ages for the defendants’ alleged breach of a contract. The plaintiff 
can recover only by proof of the contract, his compliance with its terms, 
and the defendants’ breach. 

The defendants offered the judgment roll of a justice o7 the peace in 
an action entitled “R. F. MeGlawhorn v. David Savage” Savage is 
the plaintiff in the present action and MeGlawhorn is one of the de- 
fendants. In the action before the justice the plaintiff “complained for 
possession of the house occupied by the defendant, by reason of a for- 
feiture of the contract, the defendant refusing to work the crops.” The 
parties appeared and offered evidence and “judgment was rendered that 
the plaintiff be put in possession of the house and recover the cost of 
the action.” 

This judgment was offered by the defendants as an estoppel against 
the plaintiff, but was admitted only in corroboration of the evidence of 
the defendants that the plaintiff had violated the contract. This ruling 
presents the vital exception. 

If the contract on which the plaintiff bases this action is the con- 
tract he was adjudged by the justice of the peace to have violated he is 
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estopped. He will not be permitted to recover damages for the breach 
of a contract with which he has refused to comply. So the question is 
whether the justice’s judgment is evidence to be considered by the jury 
in determining the disagreement of the parties on this point. Clothing 
Co. v. Hay, 163 N. C., 495. One of the tests of estoppel by judgment is 
identity of issues. Gillam v. Edmonson, 154 N. C., 127. In the trial 
before the magistrate the existence of the contract and its breach by the 
defendant (plaintiff here) were matters in issue; in this action the ex- 
istence of the contract and the compliance of the plaintiff (defendant 
in the other action) are matters in issue. The judgment in either action 
necessarily involves a contract or contracts and the breach. 

It is suggested that the judgment roll does not specify the contract 
adjudged to have been forfeited; but the ground of the forfeiture was 
Savage’s refusal to work the crop. If the judgment of the justice con- 
tains a latent ambiguity, parol evidence not inconsistent with the record 
is admissible to identify the point or issue therein adjudicated. Yates 
v. Yates, 81 N..C., 397; Person v. Roberts, 159 N. C., 168, 173; What- 
aker v. Garren, 167 N. C., 658; Cropsey v. Markham, 171 N. C., 48. 

It is insisted by the appellee that there is no mutuality of parties, the 
only plaintiff in the original action being one of the present defendants. 
Technically this is true; but the plaintiff’s testimony admits of the 
construction that only one contract was executed and that the original 
action was brought by the party with whom it was made. The fact that 
Gorman was a partner with McGlawhorn, but was not a party to the 
original action should not be permitted to defeat the merits, especially 
when it appears that the plaintiff with knowledge of the partnership did 
not demur for a defect of parties. 

New trial. 





STATI vy. ALVIN JOHNSON. 
(liled 17 September, 1930.) 


1. Intoxicating Liquor B b—Evidence of defendant’s guilt of possession 
of intoxicating liquor held insufficient to go to the jury. 

Where in a prosecution for possession and transporting intoxicating 
liquor, the evidence tends only to show that the defendant went with one 
storing intoxicating liquor in the barn of another, whom he had never 
seen before, in order to show him the way at the latter’s request; that the 
liquor was afterwards found there by prohibition officers, without further 
evidence to connect the defendant with the violation of the law of trans- 
porting intoxicating liquor and having it in his possession for the pur- 
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pose of sale, it is not sufficient evidence of guilt to go to the jury, and 
the defendant's motion as of nonsuit, C. 8. 4648, should have been 
granted. 

2. Criminal Law G m—Sufficiency of evidence to go to the jury. 


Evidence sufficient to take the case to the jury in a criminal action 
must tend to prove the fact in issue or reasonably cor.duce to its con- 
clusion as a fair, logical and legitimate deduction, and nct merely such as 
raises a suspicion or conjecture of guilt. 


Appra by defendant, Alvin Johnson, from Devin, J., at March Term, 
1930, of Vance. 

Criminal prosecution tried upon a warrant charging the defendant 
with transporting intoxicating liquor and having the seme in his pos- 
session for the purpose of sale, contrary to the statute, ete. 

The evidence tends to show the following facts: 

1. On the morning of 10 December, 1929, the defendant went to the 
home of Sam Jones and told him that he had some hquor which he 
would like to store with him for a few days. Jones had never seen the 
defendant before that morning. 

2. In the afternoon of the same day, Oscar Tucker carried fifty-two 
gallons of liquor in a truck to the house of Sam Jones, «nd stored it in 
his feed barn. 

3. Tom Coghill went with the defendant to Jones’s house in the morn- 
ing, and he also rode with Tucker, who hailed him on the street, to show 
him the way to Jones’s house in the afternoon. 

4, Oscar Tucker, a witness for the State, testified that he had no 
agreement or connection with the defendant concerning the liquor which 
was found by the officers in Jones’s barn or any other liquor. 

The defendant offered no evidence. 

Demurrer to the State’s evidence under C. S., 4643, overruled; ex- 
ception. 

Verdict: Guilty. 

Judgment: Twelve months in jail with leave to hire out to work on 
public roads of Vance or any other county. 

Defendant appeals, assigning error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
A, A. Bunn and J. M. Peace for defendant. 


Stacy, C. J. The evidence does no more than raise a suspicion, some- 
what strong perhaps, of the defendant’s guilt. It woulc require a re- 
pudiation of Tucker’s testimony and a guess to bridge the hiatus in the 
State’s case. Hence, under the principle announced in S. v. Battle, 198 
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N. C., 379, 151 S. E,, 927; 8. v. Swinson, 196 N. C., 100, 144 8S. E., 
555; S. v. Montague, 195 N. C., 20, 141 8. E., 285; S. v. Prence, 182 
N. C., 788, 108 S. E., 330; 8. v. Rhodes, 111 N. C., 647, 15 S. E., 1038; 
S. v. Goodson, 107 N. C., 798, 12 S. E., 329; 8S. v. Brackville, 106 N. C., 
701, 11 8. E., 284; 8S. v. Massey, 86 N. C., 660, and S. v. Vinson, 63 
N. C., 335, the motion for nonsuit will be allowed. 

Tt is sometimes difficult to distinguish between evidence sufficient to 
carry a case to the jury, and a mere scintilla, which only raises a sus- 
picion or possibility of the fact in issue. S. v. Bridgers, 172 N. C., 
879, 89 S. E., 804; S. v. White, 89 N. C., 462. The general rule is that, 
if there be any evidence tending to prove the fact in issue, or which 
reasonably conduces to its conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
regard to it, the case should be submitted to the jury. But as was said 
in the case where a darky was being prosecuted for the larceny of a 
pig, there must be more than the argument of the solicitor: “Gentle- 
men of the jury, there was a hog. Here is a negro. Take the case.” 
Wilson v. Lumber Co., 194 N. C., 374, 189 S. E., 760; Moore v. R. f., 
173 N. C., 311, 92 S. E., 1. 

Reversed. 





J.T. SMITHWICK y. COLONIAL PINE COMPANY, Inc. 
(Filed 17 September, 1930.) 


1. Pleadings D a-—-Where pleadings liberally construed allege a cause 
of action a demurrer thereto will be overruled. 


Upon a demurrer the pleadings are liberally construed in the light most 
favorable to the pleader, and where there are conflicting allegations, and 
one of them is sufficient to allege a cause of action, a demurrer thereto 
will not be sustained. C. S., 535. 


2. Highways B h—In this case held: demurrer on ground that com- 
plaint disclosed contributory negligence barring recovery was properly 
overruled. 


Where, in an action to recover damages for a collision it is alleged that 
the collision resulted from the plaintiff’s son, while driving in a careful 
manner, running into the defendant’s truck which was negligently parked 
on the hard-surface portion of the highway, and that the injury was a 
result of the ‘wilful, wanton, careless and negligent conduct of the de- 
fendant,” the allegations are sufficient to overrule defendant’s demurrer 
thereto entered on the ground that the contributory negligence of the 
plaintiff’s son was patent upon the face of the complaint, Lee v. Produce 
Co., 197 N. C., 714, cited and applied. Burgin v. R. R., 115 N. C., 673, 
cited and distinguished. 
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ApprEaL by defendant from Small, J., at February Term, 1930, of 
BERTIE. 

Civil action to recover damages for an alleged negligent injury to 
plaintiff’s automobile, caused by a collision between said automobile, 
while being driven in a carcful manner by plaintiff’s son, and the de- 
fendant’s truck which was negligently parked on the hard-surfaced 
portion of the highway, heavily loaded with lumber. It is alleged that 
the injury to plaintiff’s automobile, in the amount of $1,900, was caused 
by “the wilful, wanton, careless and negligent conduct of the defendant.” 

A demurrer was interposed on the alleged ground that the contribu- 
tory negligence of plaintiff's son was patent on the face of the com- 
plaint. Overruled; exception; appeal. 


J. H. Matthews for plaintiff. 
S. L. Arrington for defendant. 


Sracy, C. J. The judgment will be affirmed on authority of what was 
said in Lee v. Produce Co., 197 N. C., 714, 150 8S. E., 363. 

The case of Burgin v. R. R., 115 N. C., 673, 20 S. E., 473, strongly 
relied upon by the defendant, is easily distinguishable, the character of 
the allegations in the two complaints being quite different. 


Affirmed. 





J. VERNON SMITHWICK y. COLONIAL PINE COMUT’ANY, Inc. 
(Filed 17 September, 1930.) 


APPEAL by defendant from Small, J., at February “erm, 1930, of 
BERTIE. 

Civil action to recover damages for an alleged neghigen; injury caused 
by a collision between the automobile in which plaintiff was riding and 
the defendant’s truck, which was negligently parked on the highway. 

From a judgment overruling a demurrer, the defendant appeals, 
assigning error. 


J. H. Matthews for plaintiff. 
S. L. Arrington for defendant. 


' Per Curtam. This is a companion case to Smithwick v, Colonial Pine 
Company, ante, 431, the two arising out of the same collision, and 
are controlled by the same principles of law. 


Affirmed. 
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THE GREAT ATLANTIC AND PACIFIC TEA COMPANY et au. vy. ALLEN 
J. MAXWELL, CoMMISSIONER OF REVENUE OF NORTH CAROLINA. 


(Filed 17 September, 1930.) 


1. Taxation B c—Tax on privilege of operating chain stores is a license 
and not an ad valorem tax. 


Section 162 of chapter 345 of the Public Laws of 1929, imposing a tax 
on those operating branch or chain stores of fifty dollars for each store 
where there is more than one store under the same supervision, manage- 
ment or ownership, is a license tax for the privilege of operating chain 
stores imposed for the purpose of raising revenue, and it is not an ad 
valorem tax, nor does it seek to regulate chain stores under the police 
power, and the tax is in accord with the fiscal policy of the State of rais- 
ing revenue for State purposes by the imposition of taxes on trades, pro- 
fessions, franchises and incomes, and leaving te the counties and munici- 
palities for their support ad valorem taxes on real and personal property. 


2. Taxation A c—Legislature may classify trades, professions, franchises 
and incomes for taxation where classification is not arbitrary. 


While the provisions of Article V, section 3, of the Constitution of North 
Carolina requiring taxes on property to be levied by a uniform rule does 
not expressly apply to taxes on trades, professions, franchises and 
incomes, it does apply to such taxes from its inherent justice, but the 
General Assembly has the power to classify trades, professions, fran- 
chises and incomes for taxation where the classifications are reasonable 
and not arbitrary and are based upon substantial differences between the 
classes and apply equally to all within the classification. 


8. Same—Classification of chain stores for taxation by act of 1929 is 
reasonable and not arbitrary, and is constitutional. 


Section 162 of chapter 345 of the Public Laws of 1929, imposing a 
license tax on those operating chain stores of fifty dollars for each store 
operated under the same ownership or management where there is more 
than one store so operated, is a reasonable classification based upon a 
substantial difference, and applies equally to all within the class, and the 
statute is constitutional and valid, Article V, section 3, the difference 
between the act of 1929 and that of 1927 which imposed such a tax where 
there were more than five stores operated under the same management or 
ownership, creating a discrimination in favor of those operating chains 
of less than six stores, pointed out by Connor, J. 


4, Same—Classification of chain stores for taxation by act of 1929 does 
not violate provisions of Fourteenth Amendment to Federal Constitu- 
tion. 

The provisions of the Fourteenth Amendment to the Federal Constitu- 
tion providing that no State “shall deprive any person of life, liberty or 
property without due process of law” or “deny to any person within its 
jurisdiction the equal protection of the law” does not prohibit a state 
from classifying trades, professions, franchises and incomes from taxa- 
tion where the classification is reasonable and not arbitrary, and is 
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based upon a substantial difference between the classes, and applies 
equally to all within a class, the principles upon which the prohibitions 
of the Fourteenth Amendment are founded being similar to, if not identi- 
cal with, our constitutional requirement that taxes for revenue on trades, 
ete., be by uniform rule. 


AppreaL by plaintiffs from Nunn, J., at November Term, 1929, of 
Wake. Affirmed. 

The above-entitled action was begun in the Superlor Court of Wake 
County, on 29 August, 1929, to recover sums of money paid by the 
plaintiffs to the defendant, Commissioner of Revenue of North Caro- 
lina, as license taxes for the privilege of engaging in business in this 
State as branch or chain store operators, for the twelve months begin- 
ning on 1 June, 1929, and ending on 31 May, 1930. The taxes were 
levied and collected by defendant from each of the plaintiffs under and 
by virtue of the provisions of section 162 of chapter 345, Public Laws of 
North Carolina, session 1929. In accordance with the provisions of the 
statute, a State license was issued to each of the plainti‘ts, under which 
said plaintiff has engaged in the business in this State authorized 
thereby. 

Chapter 345, Public Laws of North Carolina, session 1929, is entitled 
“An Act to Raise Revenue.” The said act contains a section, which is 
in the following words: 

“Section 443. State Taxes. No ad valorem tax on any property in 
this State shall be levied for any of the uses of the State government. 
The taxes levied in this act are for the expenses of the State government, 
the appropriations to its educational, charitable and penal institutions, 
pensions for Confederate soldiers and widows, the interest on the debt 
of the State, an equalizing fund for public schools, and other specific 
appropriations made by law, and shall be collected and paid into the 
general fund of the State Treasurer.” 

Section 162 of said act is included in Schedule B, which is Article I] 
of said act, entitled “License Taxes.” It is provided in said article that 
“taxes in this article or schedule shall be imposed as a State license tax 
for the privilege of carrying on the business, exercising the privilege, or 
doing the act named.” The said section is in words as follows: 

“Section 162. Branch or Chain Stores. Every person, firm, or cor- 
poration engaged in the business of operating or maintaining in this 
State, under the same general management, supervisior. or ownership, 
two or more stores or mercantile establishments, where goods, wares, 
and/or merchandise is sold or offered for sale at retail shall be deemed 
a branch or chain store operator, shall apply for and obtain from the 
Commissioner of Revenue a State license for the privilege of engaging 
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in such business of a branch or chain store operator, and shall pay for 
such license fifty dollars ($50.00) on each and every store operated in 
this State in excess of one.” 

Each of the plaintiffs, whether a person, a firm or a corporation, is a 
branch or chain store operator as defined in said section, and as such, 
at the time payment of the tax was demanded by the defendant, was, by 
the terms of said section, liable for the sum demanded as a license tax 
for the privilege of carrying on said business in this State. Payment of 
the sum demanded was made by each of the plaintiffs, under protest in 
writing, on the ground that the statute, under the provisions of which 
the tax was demanded, is void for that it was enacted in violation of 
both section 3 of Article V of the Constitution of North Carolina, and 
section 1 of the Fourteenth Amendment to the Constitution of the 
United States. 

This action was thereafter begun to recover of the defendant the 
sums paid by the plaintiffs, respectively, under the provisions of sec- 
tion 464, chapter 345, Public Laws of North Carolina, session 1929. It 
was agreed by and between plaintiffs and defendant, that plaintiffs 
might join in one action, instead of bringing numerous separate actions, 
and that defendant would waive compliance by plaintiffs with certain 
provisions of said section, with respect to demand for the refund of 
said sums, prior to the commencement of this action. 

When the action was called for trial, it was stipulated and agreed by 
and between the parties that all issues of fact arising on the pleadings 
should be determined by the court, without the intervention of a jury. 
The court thereupon heard the evidence offered by the plaintiffs, and, 
defendant having offered no evidence, from this evidence found the 
facts set out in the judgment. Upon these facts, the court was of 
opinion, and so found, “The classification of plaintiffs’ business for the 
purpose of the license, business or occupation tax imposed by section 
162 of chapter 345, Public Laws of North Carolina, session 1929, 1s 
neither arbitrary nor unreasonable, is not a violation of the State or 
Federal Constitution, but said license, privilege or occupation tax is 
imposed by uniform rule, does not deprive plaintiffs of their property 
without due process of law or deny them the equal protection of the 
law.” 

It was, thereupon, considered, ordered and adjudged that section 162 
of chapter 345, Public Laws of North Carolina, session 1929, is not 
void, but is valid and constitutional; that plaintiffs take nothing by this 
action, and that defendant go hence without day, and recover his costs to 
be taxed by the clerk of the court. 

From this judgment plaintiffs appealed to the Supreme Court. 
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Sullivan & Cromwell and Tillett, Tillett & Kennedy for The Great 
A. & P. Company. 

Pender, Way & Foreman and McLean & Stacy for David Pender 
Grocery Company. 

Perry & Kittrell for Rose’s Five, Ten and Twenty-five Cents Stores. 

Davies, Auerbach & Cornell and Pou & Pou for F. W. Woolworth 
Company. 

Gwinn & Pell and Pou & Pou for J. C. Penney Company. 

Douglass, Armitage & McCann and Pow & Pou for G. RB. Kinney 
Company, Inc. 

Gwinn & Pell and Pow & Pou for W. T. Grant Company. 

Pou & Pou for Carolinas Stores, Inc. 

Murray Allen for Milner Stores Company. 

A. S. Jayne and Pou & Pou for Montgomery Ward & Company. 

Tullett, Trllett & Kennedy for Merit Shoe Company. 

Moses & Singer and Tillett, Tillett & Kennedy for National Bellas 
Hess Company. 

Peacock & Dalton for McLellan Stores Company. 

Robert H. Sykes for M. Samuels & Company, Inc. 

Smith & Joyner for L. B. Price Mercantile Company. 

Smith & Joyner for The Acorn Stores, Inc. 

Lederer, Lnvingston, Kahn & Adler and Pou & Pow for Sears-Roe- 
buck & Company. 

Pou & Pou and Tillett, Tillett & Kennedy for A. C. Fite. 

Gwinn & Pell and Pou & Pou for Melville Shoe Corporation. 

Attorney-General Brummitt and Assistant Attorneys-General Nash 
and Siler for defendant. 


Connor, J. The principal question presented by this appeal, as stated 
in the brief filed for plaintiffs in this Court, is, whether section 162 of 
chapter 345, Public Laws of North Carolina, session 1929, was enacted 
by the General Assembly of this State in violation of provisions of the 
Constitution of North Carolina, or of the Constitution of the United 
States, as contended by plaintiffs. If there was error in the opinion of 
the court below that the section is valid and constitutional, the judg- 
ment in accordance with said opinion must be reversed; otherwise, the 
judgment must be affirmed. The questions presented by plaintiffs’ 
assignments of error based on their exceptions with reference to the find- 
ings of fact by the court, are not determinative of the appeal, and in 
the view which we take of the principal question presented for decision, 
need not be discussed or decided. It is admitted in the answer filed by 
the defendant that the section of the statute involved in this action was 
enacted by the General Assembly solely for the purpose of raising 
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revenue for the use of the State. An examination of chapter 345, 
Public Laws of North Carolina, session 1929, which includes this sec- 
tion, shows clearly and unmistakably, we think, that defendant prop- 
erly admitted the allegation of the complaint that “said statute is a 
revenue act, pure and simple. It was not intended to promote morality, 
health, or public order.” There is nothing on the face of the statute, or 
in the findings of fact made by the court and pertinent to a decision of 
the question involved in this action, which shows or tends to show that 
the statute, or any section thereof, was enacted by the General Assembly 
in the exercise of the police power inherent in the government of this 
State. Nor is there anything in the record from which a purpose can 
be inferred on the part of the General Assembly, by the enactment of 
section 162 of chapter 345, Public Laws of 1929, to subject operators of 
branch or chain stores in this State to the police power. It is therefore 
immaterial for the purpose of deciding the question presented by this 
appeal whether chain stores are beneficial to the public or not. The ques- 
tion is whether operators of such stores may be lawfully taxed for the 
privilege of engaging in business in this State, as provided in section 
162 of chapter 345, Public Laws 1929. 

The policy of the State of North Carolina with respect to raising 
revenue for State purposes is well settled. It is provided in section 3 
of Article V of the Constitution of this State that “laws shall be passed 
taxing by a uniform rule, all moneys, credits, investments in bonds, 
stocks, joint-stock companies, or otherwise; and also, all real and per- 
sonal property according to its true value in money.” It 1s further pro- 
vided in said section that “the General Assembly may also tax trades, 
professions, franchises, and incomes.” The rate of the tax on incomes 
is limited in said section to 6 per cent, and certain exemptions with 
respect to said tax are expressly allowed. It is provided in section 6 of 
sald article that “the total rate of the State and county tax on property 
shall not exeeed fifteen cents on the one hundred dollars value of prop- 
erty except when the county property tax is levied for a special purpose, 
and with the special approval of the General Assembly, which may be 
done by special or general act: Provided, this limitation shall not apply 
to taxes levied for the maintenance of pubhe schools for the term re- 
quired by Article nine, section three, of the Constitution; Provided 
further, the State tax shall not exceed five cents on the one hundred 
dollars value of property.” It is clear that when the Constitution of 
the State was amended in 1920, by striking out section 6, as it was 
prior to said amendment and substituting therefor the present section 6, 
limiting the rate of taxation on property for State purposes other en 
the maintenance of the public schools to five cents on the one hundred 
dollars valuation, it was contemplated that the General Assembly would 
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adopt the policy, which it has since pursued, of raising revenue required 
for State purposes by taxing trades, professions, franchises, and incomes, 
leaving to the counties and municipalities of the State, for their support, 
the tax on property, real and personal. Section 443 cf chapter 345, 
Publie Laws of 1929, was enacted pursuant to this policy. It is pro- 
vided therein that “no ad valorem tax on any property in the State shall 
be levied for any of the uses of the State.” The taxes levied for State 
purposes by chapter 345, Public Laws of 1929, are (1) Taxes on In- 
heritances; (2) License Taxes on trades, professions and occupations; 
(3) Taxes on Franchises; and (4) Taxes on Incomes. License taxes are 
imposed on persons, firms and corporations engaged in certain businesses 
or occupations in this State, and are levied for the privilege of carrying 
on the business, exercising the privilege, or doing the act named. Section 
100, Persons, firms or corporations subject to the license taxes imposed 
by said statute in Schedule B, are classified for the purpose of such taxa- 
tion, the amount of the tax being in most instances graduated in accord- 
ance with such classification. Provision is made by the statute for the 
assessment and collection of all the license taxes imposed thereby, all of 
which are payable to the State Treasurer, to be held by him for the pay- 
ment of appropriations made by the General Assembly for State pur- 
poses. 

The tax demanded of each of the plaintiffs by the defendant, Com- 
missioner of Revenue, as required by law, and paid by said plaintiff, 
under protest, 1s a tax on the privilege of engaging in business in this 
State as a branch or chain store operator, as defined by the statute. This 
tax was valid, and plaintiffs having paid the same, are not entitled to 
recover in this action, unless, as they contend, the statute under which 
it was levied and collected is void, for that said statute cortravenes some 
provisions of the Constitution of North Carolina, or of the United 
States. 

Plaintiffs contend that the enactment by the General Assembly of this 
statute violated the rule of uniformity prescribed by the Constitution 
of North Carolina, for taxation. Const. of N. C., Art. V, sec. 3. 

It has been held by this Court that while the rule of uniformity pre- 
scribed by the Constitution of this State for taxation, applies expressly 
only to taxes on property, the rule is so inherently just that taxes on 
trades, professions, franchises and incomes, although not subject to the 
rule, expressly, must be imposed, levied, and assessed in accordance there- 
with, to the end that there shall be no unjust or arbitrary discrimina- 
tion in this State with respect to such taxes. The principle of “equal 
rights to all, and special privileges to none,” is fundamental, and must 
be recognized as such in the levy, assessment and collection of all taxes 
in this State. A tax levied by the General Assembly on trades, profes- 
sions, franchises or incomes in violation of the rule of uniformity, and 
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resulting in unjust or arbitrary discriminations, would be so inconsistent 
with natural justice, that its collection would be restrained as unconstitu- 
tional, or, if paid, would be ordered refunded to the taxpayer, for the 
reason that he would thereby be deprived of the equal protection of the 
law. Thus in S. v. Williams, 158 N. C., 610, 73 S. E., 1000, Walker, J., 
says that this Court has held that the rule of uniformity applies to the 
taxes which the General Assembly is expressly empowered by the Con- 
stitution to levy upon trades, professions, franchises or incomes, although 
there are no express words to that effect in the Constitution. He cites 
Gatlin v. Tarboro, 78 N. C., 119, and Worth v. BR. R., 89 N. C., 291. 
This principle has been recognized by the General Assembly of this 
State, in imposing these taxes. Yea Company v. Doughton, 196 N. C., 
145, 144 8. E., 701. Instances in which this Court has held that there 
had been a violation of this principle are few; in such cases, the appli- 
cation of the principle, rather than the principle itself, has been brought 
in question. In no case has there been an apparent purpose on the part 
of the General Assembly to violate the rule of uniformity. In each case, 
the statute imposing the tax has been held void by this Court, because 
its effect, and not its purpose, was to violate the rule, and thus to result 
in an unjust and arbitrary discrimination. 

It has also been held by this Court in accordance with well-settled 
principles, that classification of subjects of such taxation, when reason- 
ably and not arbitrarily made, is not a violation of the rule of uni- 
formity, resulting in unjust and arbitrary discrimination. Thus in 
S. v. Stevenson, 109 N. C., 730, 14 8. E., 385, Clark, J., says: “The 
power to select particular trades or occupations and subject them to a 
license tax cannot be denied to the Legislature—nor the power to tax 
such trades according to different rules, provided the rule in regard to 
each business is uniform. . . . Indeed, there can be, strictly speak- 
ing, no uniform, proportional and ad valorem tax on all trades, profes- 
sions, franchises and incomes, taken together, because they are so dis- 
similar that there is no practical means of arriving at what should be a 
uniform tax common to them all. . . . It is within the legislative 
power to define the different classes, and to fix the license tax required 
of each class. All the licensee can demand is that he shall not be taxed 
at a different rate from others in the same occupation as ‘classified’ by 
legislative enactment.” Again in Land Co. v. Smith, 151 N. C., 70, 65 
S. E., 641, Hoke, J., says: “The power of the Legislature in this matter 
of classification is very broad and comprehensive, subject only to the 
limitation that it must appear to have been made upon some ‘reasonable 
ground—something that bears a just and proper relation to the attempted 
classification, and not a mere arbitrary selection’—and under numerous 
and well-considered, and authoritative decisions the classification made 
in this instance must be upheld and approved. Lacy v. Packing Co., 
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184 N. C., 567, 47S. E., 53; S. v. Stevenson, 109 N. C., 730, 14S. E., 
385; S. v. Powell, 100 N. C., 525, 6 S. E., 494; Gatlin v. Tarboro, 78 
N. C., 119; State R. R. Tax Cases, 92 U. S., 575.” A classification 
made for purposes of taxation, therefore, in order to avoid condemna- 
tion for that it violates the rule of uniformity, must not be arbitrary, 
unreasonable or unjust. It must not result in unjust, unreasonable or 
arbitrary discrimination. There must be some real and substantial dif- 
ference to justify the classification, when made for the purpose of im- 
posing a license tax on all who fall within one class, without imposing a 
hke tax on all who fall within another class. Tea Company v. Doughton, 
supra. 

When the classification is founded on some real and substantial dif- 
ference, and is therefore reasonable and not arbitrary, a different rule 
for the taxation of subjects falling within the respective classes, may be 
adopted by the General Assembly. It is sufficient that the tax imposed 
shall be uniform as to all persons, firms or corporations falling within 
the same class. S. v. Williams, 158 N. C., 610, 73 S. E., 1000. Thus in 
S. v. Danenberg, 151 N. C., 718, 66 S. E., 301, Brown, J., says: “It 
appears to be well settled that unless the power to tax is transcended, 
the reasonableness, or unreasonableness of a tax levied exclusively for 
revenue, is a matter generally within the exclusive province of the legis- 
lative department of the State, and is not'a matter for the courts; but 
when the license tax is demanded also as a police regulation, the courts 
will consider whether it is so unreasonable as to amount to a prohibi- 
tion upon lawful vocations which cannot be prohibited. Tiedeman on 
Police Powers, p. 277; S. v. Hunt, 129 N. C., 688, 40 S. E., 216; 
Winston v. Beeson, 185 N. C., 277, 47 S. E., 457.” When a classifica- 
tion has been made by the General Assembly, for the purpose of impos- 
ing license taxes on trades, professions, franchises or incomes, solely for 
the purpose of raising revenue, this Court will not hold the classification 
invalid, unless it shall appear, clearly and unmistakably, that the 
classification is unreasonable and arbitrary, resulting in an unjust dis- 
crimination. Unless it shall so appear, the classification will be upheld 
and the tax imposed adjudged valid, notwithstanding the contention that 
its imposition violated the rule of uniformity. 

Plaintiffs contend that the enactment by the General Assembly of this 
State of section 162 of chapter 345, Public Laws of North Carolina, 
session 1929, violated section 1 of the Fourteenth Amendment to the 
Constitution of the United States, which provides that no State shall 
“deprive any person of life, liberty or property without due process of 
law’; or “deny to any person within its jurisdiction the equal pro- 
tection of the laws.” 

The principle, upon which these prohibitions upon action by a State 
ave founded, when applied to laws enacted by the Legislature of a State, 
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for the purpose of raising revenue, is similar to, if not identical with, 
that upon which the General Assembly of this State is forbidden to 
impose taxes on trades, professions, franchises or incomes, as well as 
upon property, in violation of the rule of uniformity, as properly inter- 
preted and applied. It is subject to the same limitations as those which 
have been imposed by the law of this State upon the General Assembly 
with respect to the enactment of laws levying taxes. It does not forbid 
classification of the subjects of taxation by the General Assembly, pro- 
vided there is some real and substantial basis for the classification. Thus, 
in Ohio Oil Co. v. Conway, 50 S. C., 810, 74 L. Ed., 456, decided on 
14 April, 1930, Mr. Chief Justice Hughes says: 

“The applicable principles are familiar. The states have a wide dis- 
eretion in the imposition of taxes. When dealing with their proper 
domestic concerns, and not trenching upon the prerogatives of the 
national government or violating the guaranties of the Federal Consti- 
tution, the States have the attribute of sovereign powers in devising their 
fiscal systems to insure revenue and foster their local interests. The 
states, in the exercise of their taxing power, as with respect to the exer- 
tion of other powers, are subject to the requirements of the due process 
and the equal protection clauses of the Fourteenth Amendment, but that 
amendment imposes no Iron rule of equality, prohibiting the flexibility 
and variety that are appropriate to schemes of taxation. The State may 
tax real and personal property in a different manner. It may grant 
exemptions. The State is not limited to ad valorem taxation. It may 
impose different specific taxes upon different trades and professions and 
may vary the rates of excise upon various products. In levying such 
taxes, the State is not required to resort to close distinctions or to main- 
tain a precise, scientific uniformity with reference to composition, use 
or value. To hold otherwise would be to subject the essential taxing 
power of the State to an intolerable supervision, hostile to the basic 
principles of our government and wholly beyond the protection which 
the general clause of the Fourteenth Amendment was intended to assure. 
Bell’s Gap R. Co. v. Pennsylvania, 1384 U. S., 282, 237, 33 L. Ed., 892, 
895, 10 Sup. Ct. Rep., 533; Magoun v. Illinois Trust & Sav. Bank, 170 
U. S., 283, 293, 42 L. Ed., 1037, 1042, 18 Sup. Ct. Rep., 594; South- 
western Oil Co. v. Texas, 217 U. S., 114, 121, 54 L. Ed., 688, 692, 30 
Sup. Ct. Rep., 496; Brown-Forman Co. v. Kentucky, 217 U. S., 563, 
573, 54 L. Ed., 883, 887, 30 Sup. Ct. Rep., 578; Sunday Lake Iron. Co. 
v. Wakefield Twp., 247 U.S., 350, 358, 62 L. Ed., 1154, 1156, 38 Sup. 
Ct. Rep., 495; Heisler v. Thomas Colliery Co., 260 U. S., 245, 67 
L. Ed., 237, 48 Sup. Ct. Rep., 838; Oliver Iron Min. Co. v. Lord, 262 
U.S., 172, 179, 67 L. Ed., 929, 936, 43 Sup. Ct. Rep., 526; Stebbins v. 
Riley, 268 U. S., 137, 142, 69 L. Ed., 884, 44 A. I. R., 1454, 45 Sup. 
Ct. Rep., 424. 
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“With all this freedom of action, there is a point beyond which the 
State cannot go without violating the equal protecticn clause. The 
State may classify broadly the subjects of taxation, but in doing so it 
must proceed upon a rational basis. The State is not at liberty to 
resort to a classification that is palpably arbitrary. The rule is gen- 
erally stated to be that the classification ‘must rest upon some ground 
of difference having a fair and substantial relation to the object of the 
legislation, so that all persons similarly cireumstanced shall be treated 
alike’ F. S. Royster Guano Co. v. Virginia, 253 U. 33., 412, 415, 64 
L. Ed., 989, 990, 40 Sup. Ct. Rep., 560; Louisville Gas & EH. Co. v. 
Coleman, 277 U.S., 32, 37, 72 L. Ed., 770, 773, 48 Sup. Ct. Rep., 423; 
Air-Way Electric Appliance Corp. v. Day, 266 U.S., 7., 85, 69 L. Ed, 
169, 177, 45 Sup. Ct. Rep., 12; Schlesinger v. Wrsconsin, 270 U.S., 230, 
240, 70 L. Ed., 557, 564, 43 A. L. R., 1224, 46 Sup. Ct. Rep., 260.” 

The purpose of the provisions of section 1 of the Fourteenth Amend- 
ment relied upon by plaintiffs in this action, is to prohibit the States 
from unjustly discriminating against persons subject to their jurisdic- 
tion, and from thereby depriving them of life, liberty or property, with- 
out due process of law, or of the equal protection of law. For this 
reason, classification made by a State, for purposes of taxation, or of 
regulation, under the police power, are not prohibited, when made upon 
just and reasonable grounds, and founded on real and substantial differ- 
ences. Laws which do not result in unreasonable and arbitrary dis- 
crimination are not in violation of section 1 of the Fourteenth Amend- 
ment. 

In view of the foregoing well-settled principles of constitutional law, 
both State and Federal, applicable to the question presented for decision 
by this appeal, we are of opinion that there was no error in the finding 
and conclusion of the court below that the classification made by the 
General Assembly of this State, in section 162 of chapter 345, Public 
Laws of North Carolina, session 1929, of the business of maintaining 
and operating branch or chain stores, as therein defined, exclusively for 
purposes of taxation, is neither unreasonable nor arbitrary; that there is 
a real and substantial difference between merchants who exercise the 
privilege of carrying on their business in this State, by means of two or 
more stores, and those who maintain and operate only ore store, and that 
this difference appears on the face of the statute, without regard to the 
findings of fact made by the court; that the imposition of a license tax on 
one class, without the imposition of a like tax on the other class of mer- 
chants, is not an unjust, unreasonable or arbitrary discrimination be- 
tween the two classes, for the reason that merchants who are required to 
obtain licenses, and to pay the tax, have and exercise a more valuable 
privilege than those who are required to do neither; that therefore, the 
statute is not in violation of either the State or the Federal Constitution. 
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The statute was enacted by the General Assembly in the exercise of a 
wide and comprehensive discretion vested in it as the legislative depart- 
ment of the State government, and is in pursuance of the well-settled 
policy of the State with respect to its system of taxation. The classifi- 
cation in accordance with which the plaintiffs were required to pay the 
license taxes imposed by the statute, is neither capricious nor arbitrary. 
Brown-Forman Co. v. Kentucky, 217 U.S., 54, L. Ed., 883. The tax is 
not unreasonable or discriminatory. Ohio Oil Co. v. Conway, supra. 
The judgment must, therefore, be affirmed. 

A comparison of the statute involved in this action with that which 
we held void and unconstitutional in Tea Co. v. Doughton, 196 N. C., 
145, 144 8. E., 701, will disclose, we think, a vital and essential distine- 
tion between the two statutes. The tax imposed by section 162 of chapter 
80, Pubhce Laws 1927, was not levied on chain store operators, per se, 
as is the case in section 162 of chapter 345, Public Laws 1929. In the 
former statute, the license was required, and the tax imposed upon every 
person, firm or corporation engaged in the business of maintaining and 
operating six or more stores, with an exemption from any tax of those 
who maintained and operated five or less stores. In the latter statute 
there is no exemption, and no “retroactive tax.” The tax is so imposed 
that merchants who are classified as branch or chain store operators, are 
on an equality with respect to one store, with merchants who are not 
branch or chain store operators. Here is no discrimination, which as 
Clarkson, J., says, in his concurring opinion in Tea Company v. 
Doughton, supra, is the vice in the former statute. In the latter statute 
the classification is made and the tax imposed in accordance with the 
value of the privilege obtained by the license. Clark v. Maxwell, 197 
N. C., 604, 150 8. E., 190. Both the classification and the tax are valid, 
and plaintiffs are not entitled to recover the sums paid by them, re- 
spectively, to the defendant. The judgment is 

Affirmed. 





SUE I. NELSON, ADMINISTRATRIX OF THE ESTATE oF MEYNARDIE NELSON, 
DECEASED, V. JEFFERSON STANDARD LIFE INSURANCE COMPANY. 


(Filed 17 September, 1930.) 


1. Insurance J c-——Failure to give immediate notice of disability will not 
work forfeiture where insured is incapable of giving such notice. 

Where a policy of life insurance contains a clause waiving the pay- 

ment of premiums and providing for the payment to the insured of a 

certain amount of money monthly upon receipt from the insured and 
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acceptance by the company of due proof that the insured has become 
totally and permanently disabled: Held, where the insured has become 
mentally incapable of furnishing such proof or having it furnished for 
him, and is without fault, his failure to give immediate written notice will 
not work a forfeiture, and where such proof is furnished more than a 
year after the beginning of the disability by the insured’s son upon his 
discovery of the policy, the insurer is liable for the amount of the 
monthly disability payments from the time of the disability to the death 
of the insured and for a premium paid on the policy after the beginning 
of such disability ; and keld further, evidence of the insured’s incapacity 
to give such notice was sufficient to go to the jury in this case. . 


2. Trial D a—Upon motion as of nonsuit all evidence is to be taken in 
the light most favorable to the plaintiff. 


Upon a motion as of nonsuit, the evidence which makes for the plain- 
tiff’s claim and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defendant’s witnesses, is to 
be taken and considered in the light most favorable to the plaintiff, and 
he is entitled to the benefit of every reasonable intendment thereof and 
every reasonable inference to be drawn therefrom. 

3. Evidence K c—Nonexpert witnesses may testify as to physical and 
mental incapacity of one whom they have had opportunity to ob- 
serve. 

Where in an action on a life insurance policy the cagacity of the de- 
ceased insured to have given notice of disability is in issue, it is compe- 
tent for those having had knowledge of and an opportunity to observe the 
deceased to testify that his mental and physical condition was such that 
he had been wholly incapacitated from giving such notice, both as rele- 
vant and material to the inquiry and as a “shorthand statement of a 
collective fact.” 


4, Trial E e—In this case held: refusal of trial court to ;ive instructions 
requested was immaterial. 


Where the verdict of the jury makes the refusal of the trial court to 
give special instructions requested immaterial, and tke charge to the 
jury taken as a whole is correct and covers all material aspects of the 
law presented by the evidence, and the issues submitted were proper and 
determinative of the controversy, the refusal to give the requested instruc- 
tions will not be held for error. 


AppkAL by defendant from Small, J., and a jury, at September Term, 
1929, of Warren. No error. 

This is an action brought by plaintiff, administratrix, against the de- 
fendant, to recover on a policy issued by defendant to her intestate. The 
policy, No. 175188, was issued on 15 November, 1922. The annual 
premium on the policy, in advance, was $1,090.75. The life of plain- 
tiff’s intestate was insured for $25,000, and the policy coatract contained 
the following—the basis of this action: “Rider attached to and forming 
part of Policy No. 175188, issued to Meynardie Nelson, total and per- 
manent disability. If, after one full annual premium shall have been 
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paid on this policy and before default in the payment of any subsequent 
premium, the insured shall furnish to the company due proof of entire 
and irrevocable loss of the sight of both eyes, . . . or that he has 
been wholly and continuously disabled by bodily injuries or disease 
other than mental and will be permanently, continually and wholly pre- 
vented thereby from pursuing any occupation whatsoever for remunera- 
tion or profit, provided that such total and permanent disability shall 
occur before the anniversary of the policy on which his age at the nearest 
birthday is 60 years, the company, by endorsement in writing on this 
contract will agree to pay (a) The premiums which shall become pay- 
able after the accrual and proof of said disability and during the con- 
tinuance thereof, and (b) commencing immediately from the acceptance 
by the company of the original proofs of disability provided the in- 
sured is still disabled, a monthly income during the hfetime of the in- 
sured prior to the maturity of this policy as an endowment or death 
claim, of one per cent of the face amount of this policy, the amount 
otherwise payable at the maturity of this policy shall not be reduced 
by any premiums or installments paid under the above provisions. If 
disability is total, but not obviously permanent, it shall be presumed to 
be permanent after continuous total disability for three months, and the 
waiver and installments shall accrue from the beginning of the fourth 
month of such continuous total disability. Upon receipt of due proof 
that the insured has, for more than 60 days immediately prior to the 
filing of such proofs, been continuously and wholly disabled through loss 
of reason or through any mental disease and presumably will be per- 
manently, continuously and wholly prevented thereby from pursuing 
any occupation whatsoever for remuneration or profit, after one full 
annual premium shall have been paid and before a default in the pay- 
ment of any subsequent premium, provided that such total and perma- 
nent disability shall occur before the anniversary of the policy on which 
his age at nearest birthday 1s 60 years, the company will, by endorsement 
in writing on this contract grant to the insured the benefits of paragraph 
(a) above, but he shall not be entitled to the benefits of paragraph (b).” 

The premiums have been paid by the insured in accordance with the 
terms of the policy. Plaintiff’s intestate died 27 February, 1929. The 
beneficiary of the $25,000 policy was the plaintiff, who has been paid 
that sum by defendant. The disability benefits were paid from 17 Octo- 
ber, 1928, until the death of plaintifi’s intestate, to Sue I. Nelson, 
guardian of Meynardie Nelson. 

It is admitted that if any total and permanent disability occurred, it 
occurred before the anniversary of the policy on which insured’s age at 
nearest birthday was 60 years, and after the payment of one full annual 
premium on the policy and before default of any subsequent premiums 
on said policy sued on. 
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The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Did Meynardie Nelson, the insured, become wholly and continu- 
ously disabled by disease, other than mental, and was he permanently, 
continuously and wholly prevented thereby from pursuing any occupa- 
tion whatsoever for remuneration or profit, as alleged in the complaint ? 
Answer: Yes. 

2. If so, from what date? Answer: 1 April, 1927. 

3. If he became so disabled prior to 17 October, 1928, was he con- 
tinuously so insane that he was incapable of, and unable to furnish proof 
of such disability, as required by the terms of the policy, or to procure 
some one to do it for him? Answer: Yes. 

4. If so, from what date? Answer: 1 April, 1927. 

5. What amount, if any, is the. plaintiff entitled to recover of the 
defendant on account of premium paid after the total disability of the 
insured? Answer: $1,090.75, with interest. 

6. What amount, if any, is the plaintiff entitled to recover of de- 
fendant on account of monthly benefits under said policy? Answer: 
$4,641.6624.” 

The court below rendered judgment on the verdict. 

The defendant made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The necessary facts will be set 
forth in the opinion. 


Travis & Travis, Joseph P. Pippen and J. M. Picot fer plaintrff. 
Geo. C. Green and Brooks, Parker, Smith & Wharton for defendant. 


Crarxson, J. The defendant, at the close of plaintifl’s evidence and 
at the close of all the evidence, made motions for judgment as in case of 
nonsuit. C.8., 567. The court below overruled the mot:ons and in this 
we can see no error. 

In Rhyne v. Insurance Co., 196 N. C., 717, Stacy, C. J., speaking for 
a unanimous Court, citing numerous authorities, said, at p. 718: “It is 
considered by a majority of the courts that a stipulation in a contract of 
insurance requiring the assured, after suffering injury or illness, to 
perform some act, such as furnishing to the company proof of the 
injury or disability within a specified time, ordinarily does not include 
cases where strict performance is prevented by total incapacity of the 
assured to act in the matter, resulting from no fault of his own, and 
that performance within a reasonable time, either by the assured after 
regaining his senses or by his representative after discovering the policy, 
will suffice. . . . (p. 719). But we are content to place our de- 
cision on the broad ground that, notwithstanding the liberal meaning of 
the words used, unless clearly negatived, a stipulation in an insurance 
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policy requiring notice, should be read with an exception reasonably 
saving the rights of the assured from forfeiture when, due to no fault 
of his own, he is totally incapacitated from acting in the matter. That 
which cannot fairly be said to have been in the minds of the parties, at 
the time of the making of the contract, should be held as excluded from 
its terms.” <A petition to rehear the Rhyne action was denied 31 May, 
1929. See Rhyne v. Jefferson Standard Life Ins. Co., ante, 419. 

In Vol. 2, C. S., under Insurance, subchap. 5, accident and health 
insurance, C. §., 6479, dealing with standard provisions in policy under 
subsec. 5, is the following: “Fatlure to give notice within the time pro- 
vided in this policy shall not invalidate any claim, if vt shall be shown 
not to have been reasonably possible to give such notice and that notrce 
was given as soon as was reasonably possible.” (Italies ours.) 

It will be noted that under the standard provisions in policies, where 
time limit is fixed, yet the General Assembly realizing that a hard and 
fast rule should not always be applied, put in the above provision to 
meet varying contingencies that might arise. Although the above pro- 
vision was not cited to this Court, in the case of Alewborn v. Assurance 
Corporation, 198 N. C., at p. 158, yet this Court held: “The expression 
‘immediate written notice,’ as used in the policy, we apprehend, was 
intended to impose upon the plaintiff the exercise of reasonable dili- 
gence in giving the required notice, which, under the apparent weight of 
authority, should be measured by his ability and opportunity to act in 
the premises, Carey v. Farmers, etc., Ins. Co., 27 Ore. 146, 40 Pac., 
91; Rhyne v. Ins. Co., 196 N. C., 717, 147 S. E., 6.” Under C. S., 6479, 
supra, latter part subsec. 4, we find: “If Form (A) or Form (C) is used 
the insurer may at its option add thereto the following sentence: ‘In 
event of accidental death immediate notice thereof must be given to the 
insurer.’ ” 

The defendant contends that under the policy contract sued on filing 
of proofs of disability was a condition precedent to the attaching of ha- 
bility. We cannot so hold. The Rhyne case, supra, was thoroughly con- 
sidered by this Court, and we sce no reason to change our opinion. There 
is nO question made, and it is admitted that plaintiff’s intestate paid all 
the premiums demanded by defendant for disability benefits to plain- 
tiff’s intestate when “wholly and continuously disabled by bodily in- 
juries or disease other than mental and will be permanently, continu- 
ously and wholly prevented thereby from pursuing any occupation 
whatsoever for remuneration or profit,” ete. 

Plaintifi’s intestate under the provisions of the policy was clearly 
entitled to be paid from the time he was “wholly and continuously dis- 
abled,” ete., but defendant contends that the policy contract, although 
the premiums have been paid, for the disability, as found by the jury, 
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occurred 1 April, 1927, that there is a condition precedent that makes 
the filing of proofs necessary before liability attaches. The defendant 
was paid for the disability benefits and there was disability commencing 
1 April, 1927, and continued. The defendant’s contention, under the 
facts of this case, is too technical. If we should so hold, the policy 
contract would be as it were a body without a heart. 

With the law settled in this jurisdiction, as above stated, what was 
the evidence? The battle waged in the court below ‘vas over these 
issues. We set them forth with the answers by the jury: “(1) Did Mey- 
nardie Nelson, the insured, become wholly and continuously disabled by 
disease, other than mental, and was he permanently, continuously and 
wholly prevented thereby from pursuing any occupation whatsoever for 
remuneration or profit, as alleged in the complaint? Answer: Yes. (2) 
If so, from what date? Answer: 1 April, 1927. (3) If he became so 
disabled prior to 17 October, 1928, was he continuously so insane that 
he was incapable of, and unable to furnish proof of suca disability, as 
required by the terms of the policy, or to procure some one to do it for 
him? Answer: Yes. (4) If so, from what date? Answer: 1 April, 
1927." 

It is the settled rule of practice in this jurisdiction that, on a motion 
to nonsuit, the evidence which makes for the plaintiff’s claim and which 
tends to support his cause of action, whether offered by the plaintiff or 
elicited from the defendant’s witnesses, is to be taken and considered in 
its most favorable light for the plaintiff, and he is entitled to the bene- 
fit of every reasonable intendment upon the evidence and every reason- 
able inference to be drawn therefrom. 

The evidence in the present action tended to show: That the family 
of plaintiff’s intestate was unaware of the provisions of the policy until 
plaintifi’s intestate’s son and brother-in-law, who had charge of plain- 
tiff’s intestate’s business, the Nelson Vertical Paper Cutter Co., had to 
pay a premium on the policy and went to the lock box and got the policy 
and found it was a disability benefit policy. In answer to a telegram 
sent defendant’s assistant manager, the defendant answe-ed as follows: 
“Greensboro, N. C. W. A. Johnson, Nelson Vertical Paper Cutter Co., 
Littleton, N. C. We were advised last week by our Ralvigh office that 
Mr. Nelson was incapable of managing his affairs, and requested them 
to advise family to have a guardian appointed, as disability benefits can- 
not be paid except to guardian. We have been holding file awaiting 
guardianship papers. Letter follows. Jefferson Standard Life Insur- 
ance Co.” 

Plaintiff was appointed guardian, and total and permanent disability 
information was submitted to defendant on 17 October, 1928. From that 
date until plaintiff’s intestate died the disability benefits were paid by 
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defendant to plaintiff as guardian. This action is for the disability 
benefits prior. In the information furnished defendant, on 17 October, 
1928, we find: “(7) Give names and addresses of attending physicians: 
Dr. L. H. Justis, Littleton, N. C. (8) State fully all symptoms in 
your condition from its beginning to the present time—weakness, erup- 
tions on hands and feet. (9) On what date were you forced to give up 
your occupation or work? Feby., 1927. (10) Are you now confined to 
your bed¢ Yes. Home? Yes. If so, how long have .you been so con- 
fined? Practically entire time since Feby., 1927—-home and bed. (11) 
Have you been an inmate of a hospital, asylum, sanitarium, home, or 
health resort of any kind? If so, give dates, place and full particulars. 
Washington Sanitarium, Washington, D. C., 9/6/27. Tucker Samni- 
tarium, Richmond, Va., 5/27/27.” This was accompanied by Friend’s 
statement, in part as follows: “(7) When did his present illness begin ¢ 
About 8 years ago. (8) What is the nature of his present illness? Gen- 
eral debility, superinduced, in my opinion, by pellagra. (9) Is he at 
the present time improving? Can’t say. (10) Is he, in your opinion, 
totally and permanently incapacitated from following any business or 
profession for gain or profits? Yes.” The claimant’s statement was 
signed by plaintiff’s intestate, but prepared by the bookkeeper for plain- 
tiff’s company, with plaintiffs intestate’s son and in the absence of 
plaintiffs intestate. 

Plaintiff’s intestate’s physician attended him from 8 November, 1926. 
He had pellagra, complicated by meutal symptoms. The physician tes- 
tified: “In my opinion, Mr. Nelson was continuously disabled from the 
Sth of November, 1926, because he was not rational or apparently 
rational, long enough, I do not think, to transact any business that 
would be satisfactory. Tis physical condition, during that time, was 
very poor. . . . JL don’t think he had the ability to attend to busi- 
ness, physical or mental, from that time until 17 October, 1928. In 
my opinion he was physically and mentally diseased.” The defendant 
admitted and paid disability benefits from 27 October, 1928, when 
guardian was appointed until his death. 

Similar testimony was given by his wife, two sons, brother-in-law and 
druggist. His wife was asked the following: “What, in your opinion, 
was his physical condition at that time, with respeet to ability to fol- 
low any occupation for remuneration or profit? Answer: He was both 
disabled mentally and physically, I know, to pursue any occupation. 
I do not reckon that; I know that. Q. How long did that condition 
continue? A. It grew worse all the time, and we usually had an at- 
tendant with him all the time, because he had these hallucinations or 
delusions all the time, and of course we were afraid for him to go any- 
where, and I watched him all the time, or one of the boys watched him 
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every might. We had a colored man all the time except when one of the 
boys was with him.’ These and similar questions and answers were 
objected to by defendant when the questious were asked numerous wit- 
nesses for plaintiff, but the court below allowed them «und in this we 
think there was no error. 

We do not think that Stanley vc. Lamber Co., 154 N. C., 302, applica- 
ble. That was a personal injury case, and the witness could not express 
an opiilon ou the pot im issue, but there are exceptions. See Barnes 
vu. Lt, 2, 178 N. C., 264. 

In White «. Hines, 182 N. C., at p. 279, the law is thus stated: “The 
defendants offered in evidence a paper-writing purporting to be the 
ward's receipt for $554 and a release of the railroad company from all 
liability resulting from the derailment. The plaintiff replied that 
Samuel .\. White was mentally incapacitated to such an extent that at 
the tune of its execution he could uot comprehend the nature and effect 
of the instrument to which le had affixed his signature. Evidence as to 
White’s mental condition, then, was both material and essential. The 
defeudants contended that testimony to the effect that he ‘was crazy’ or 
‘not normal,” was the statement of a positive conclusion, or fact, and, 
for this reason, mecompetent. But in this jurisdiction it is established 
that a nonexpert witness, who has had conversation and dealings with 
another, and a reasonable opportunity, based thereon, of forming an 
opinion as to the mental condition of such person, is not disqualified on 
the ground that lis testimony is a mere expression of opinion. iWecLeary 
re Vorment, 84 N.C., 285; In re Stocks, 175 N. C., 224: In ve Broach. 
172 N. C., 522. One not an expert may give an opinion, founded upon 
observations, that a certain person is sane or insane. Whitaker v. lam- 
ilfon, 126 N. C., 470; Clary v. Clary, 24 N. C., 78.” 

From the finding of the jury that the disability took place 1 April. 
1927, we think that the refusal to give certain instructions prayed by 
defendant becomes immaterial. The contentions of the parties were 
fairly given and the charge covered all the material aspects of law pre- 
seuted by the evidence. The issues submitted were proper from the 
pleadings and determinative of the controversy. The charge does not 
impinge C. §., 564. Taking the charge as a whole, we do not think 
there was. any error in not giving the prayers for instructions as prayed 
for by defendant. Taking the evidence in the light most favorable for 
plaintiff, on all the evidence, it was amply sufficient to support the 
verdict. In the judgment there is 

No error. 


N.C. FALL TERM, 1930. 451 


tn see ee ooo 








THORPE tv. PARKER. 





A. P. VFHORPE anp W. S. WILKINSON vy. HENRY C. PARKER, 
JOHN LEGGETT anp JONAS JONES. 


(Filed 17 September, 1930.) 


Estoppel B b—Judgment roll may be introduced in evidence as estoppel 
without pleading such estoppel where it is not relied on as defense. 


A former judgment involving the same controverted title to lands be- 
tween the parties under whom the plaintiffs und defendants claim title to 
the /ocus in quo may be introduced in evidence by the plaintiff as an 
estoppel without pleading an estoppel by judgment, although when relied 
upou as a defense it must be pleaded. 


(CONNOR, J.. not sitting. 


Civin acrrox, before Cowper, Special Judge, at March Special Teri, 
1930, of Nasu. 

The plaintiffs, alleging that they were tenants in common of the laud 
in controversy, instituted an action of ejectment against the defendants. 
The plaintiffs claim title under Cornelia Parker Bullock, and intro- 
duced the judgment roll in a former case entitled Cornelia Parker Bul- 
lock v. Jeffrey Parker, under whom the defendants claim title. The 
defendauts objected to this evidence. The trial judge gave peremptory 
instructions to the jury, and from the verdict in favor of plaintiffs the 
defendants appeal. 


Battle & Winslow and W. 8S. Wilkinson, Jr., for plaintetfs. 
1. 7. Thorne for defendants. 


Per Curtam. The plaintiffs introduced the judgment roll in a former 
case between the parties under whom both plaintiffs and defendants re- 
spectively claim title. This evidence was relied upon as an estoppel. 
The defendants objected to the introduction of the evidence upon the 
vround that the estoppel by judgment was not pleaded, but the law has 
been settled contrary to the contention of the defendants. Stancill v. 
Jumes, 126 N. C., 190, 35 S. E., 245; Moody v. Wiehe, 181 N. C., 509, 
107 S. E., 457; Bullard v. Insurance C'o., 189 N. C., 84, 126 S. E., 179. 
These decisions hold that the record and judgment, in a former action 
between the same parties or their privies, 1uvolving title to the same 
tract of land, may be offered in evidence, although not pleaded in the 
complaint; but when an estoppel is relied upon as a defense, 1t must be 
pleaded. 


No error. 


Connor, J., not sitting. 
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W. H. IVEY. ADMINISTRATOR OF WILLIAM HENRY VALENTINE, DECEASED, 
vy. KASTERN COTTON OIL COMPANY. 


(Filed 24 September, 1980.) 
Master and Servant C b-—-Evidence in this case held insufficient to be sub- 
mitted to the jury and nonsuit was proper. 


Ividence tending to show that the deceased was employed by the de- 
fendant to keep seed from choking steel tunnels in the defendant's seed 
house, and that the deceased was found dead in the bulk of seed, without 
evidence of a slide of seed precipitating the deceased into the tunnel, but 
to the contrary that the deceased's pitchfork was sticking up in the seed 
at the mouth of the tunnel after the accident, with testimony of a physi- 
clan Who examined the body that he could not tell whether the deceased 
died from heart failure or smothering, with further evidence that the 
seed house was properly constructed and the methods of work were 
upproved and in general use, is Acid: insuthcient to be submitted to the 
jury, and defendant’s motion as of nunsuit was properly allowed. 


Civit action, before Smal/, J., at June Term, 19380, of Harirax. 

Lhe defendant owned and operated a seed house in Weldon. This 
house 1s about 200 feet long, 60 feet wide, and 50 feet high, and during 
the operating season is kept practically full of seed. Tke seed are con- 
veyed to said seed house by mechanical conveyers whica take the seed 
up and dump them in the top of the house by means of a chute which 
enters the house on the west side near the top. Along the center of the 
room there is a steel tunnel constructed over the conveyers, which carry 
the seed from the seed house, in order to protect the workmen feeding 
seed into the conveyers. The sides of the tunnel are open for a space of 
about two feet above the floor in order that seed may roll into the con- 
veyers through this opening. Employees are stationed inside the tunnel 
charged with the duty of preventing the seed from choking the openings. 
In December, 1928, the deceased Valentine was working on top of the 
seed and assigned to the duty of keeping the seed away from the gin 
chute. The pile of seed apparently was approximately forty feet high. 
In order to perform his duties the deceased used a pitchfork to throw 
the seed into a funnel-shaped hole extending from the top of the pile 
of seed to the floor. A witness for plaintiff testified: “Everything was 
working all right when somebody’s hat came where I was feeding. I 
picked it up and looked at it. It came on down on the seed from where 
Valentine was stauding. . . . I picked it up and turned it over 
and ran to the door where the man who runs the elevator was and asked 
him whose hat it was. He said it was Valentine’s hat.” In a few 
minutes the body of the deceased rolled down with the seed near the 
conveyer. “When Valentine came down with the seed his face was all 
sweaty and snuff and cotton seed were in his mouth when they got 
him up.” 
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There was evidence that the pitchfork used by the deceased was stick- 
ing up in the pile of seed at or near the place where he was working a 
few minutes before he disappeared. 

Dr. Lassiter, a physician, was called and made an effort to resuscitate 
the deceased by artificial respiration. The said physician testified: “I 
do not know for sure whether he died from being smothered or from 
heart failure.” | 

The uncontradicted evidence tended to show that the seed house was 
properly constructed for the business carried on, and that the methods 
of doing the work were approved and in general use. 

At the conclusion of the evidence there was judgment of nonsuit, and 
the plaintiff appealed. 


Travis & Travis for plainteff. 
Spruill & Spruill and George C. Green for defendant. 


Brogpren, J. The only question of law presented 1s whether there was 
sufficient evidence of negligence to be submitted to the jury. The sole 
element of negligence relied upon as a basis of liability 1s whether the 
cotton seed caved in, thus precipitating the body of plaintiff’s intestate 
into the funnel where he was smothered by the crushing flow of the 
seed. The evidence, however, does not disclose a slide of seed at the 
time the body of plaintifi’s intestate was discovered. Indeed, the un- 
contradicted testimony tends to show that the fork used by the de- 
ceased was standing up in the pile of seed at or near the place where he 
was working a few minutes before his body rolled into the tunnel below. 
This physical fact tends to negative the theory of a seed slide into the 
funnel. Furthermore, the physician who examined the body shortly 
after death declared that he was uncertain whether the deceased “died 
from being smothered or from heart failure.” Therefore, the evidence 
viewed in a liberal light, fails to disclose the essential fact of neghi- 
gence as the proximate cause of the death. Thus; ultimate liability rests 
exclusively upon conjecture. Under such circumstances the rule of law 
established by an unbroken line of judicial declaration is that “evidence 
which merely shows it possible for the fact 1n issue to be as alleged, or 
which raises a mere conjecture that it 1s so, is an insufficient founda- 
tion for a verdict and should not be left with the jury.” S. v. Vinson, 
63 N. C., 335; Wittkowsky v. Wasson, 71 N. C., 451; Byrd v. Express 
Oo., 189 N. C., 2738, 51 S. E., 851; Warwick v. Ginning Co., 153 N. C., 
262, 69 S. E., 129; Pangle v. Appalachian Hall, 190 N. C., 883, 131 
S. E., 42; Welson v. Lumber Co., 194 N. C., 374, 189 S. E., 760; 8. v. 
Swinson, 196 N. C., 100, 144 8. E., 555. 

The case at bar is somewhat similar to Warwick v. Gunning Co., 
supra. In that case “the seed slipped or gave way and plaintiff’s foot 
was drawn into the conveyer and injured.” Recovery was denied upon 
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the theory that the plaintiff had equal knowledge with the defendant of 
the conditions surrounding the work and was permitted to do his work 
in his own way—the Court remarking, “There is no special knowledge 
required to throw the seed in a hole.” 

Upon the whole record, we are of the opinion that the judgment of 
nonsuit was proper. 


Affirmed. 





JOHN J. FIELDS v. EQUITABLE LIFE INSURANCE COMPANY. 
(Filed 24 September, 1930.) 


Removal of Causes D a—Amount in controversy in this case held not to be 
sufficient for removal to Federal Court. 


Upon a petition and bond for the remoyal of a cause from the State to 
the Federal Court on the ground that more than three thousand dollars 
is involved, the test is the value of the property of which the defendant 
may be deprived by the judgment demanded, and not the amount of the 
claim of the plaintiff, but where in an action on a disability clause in a 
life insurance policy the demand is for installments alleged to have 
already accrued thereunder. in an amount less than the jurisdictional 
limit, the petition for removal is properly denied, although the defendant 
may contest its liability for future installments in the present action. 


Civin action, before Small, J., at August Term, 193¢, of Jounsron. 

The plaintiff alleged that on 9 February, 1921, the defendant issued 
to him a life insurance policy in the sum of $5,000, and that said policy 
contained a total and permanent disability clause for which an addi- 
tional premium was required. Said disability clause provided in sub- 
stance that in the event the insured should become physically or men- 
tally incapacitated “to such an extent that he is and will be wholly and 
presumably permanently unable to engage in any occupation or perform 
any work for compensation of financial value, and furnishes due proof 
thereof and that said disability has then existed for sixty days, the 
Society, during the continuance of such disability, will waive payment 
of any premium payable upon this policy after receipt of such proof, 
and will pay to the insured an income of six hundred dollars a year, 
payable in monthly installments.” The policy further provided “if the 
insured should fail to furnish satisfactory proof of disability or if it 
appears at any time that the insured has become able to engage in any 
occupation for remuneration or profit, no further premiums will be 
waived and no further income payments will be made hereunder on 
account of such disability.” 

It was further alleged that the plaintiff became totally incapacitated, 
and that the defendant paid certain installments until 9 May, 1923, and 
refused to pay any installments thereafter. 
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In September, 1923, the plaintiff instituted an action to recover 
income installments as provided by said policy. After an appeal to the 
Supreme Court, reported in 195 N. C., p. 262, plaintiff recovered, and 
the judgment was paid by the defendant. 

Thereafter, on 5 August 1929, the present suit was instituted for the 
purpose of recovering $2,950, same being installments accrued under 
said policy from 1 October, 1924, up to the date of institution of this 
action, to wit, 5 August, 1929. 

In apt time the defendant filed petition for removal to the Federal 
Court, specifying as a ground for removal that the defendant was a 
foreign corporation, and that the amount in controversy exceeded $3,000 
exclusive of interest and costs. The defendant contends that the validity 
of the policy itself and liability for future installments are at issue, and 
that, therefore, more than $3,000 is involved in this suit. The clerk of 
the Superior Court denied the petition for removal, and the judgment 
of the clerk was affirmed by the trial judge. Thereupon the defendant 
appealed. 


J. Ira Lee, W. H. Massey, James D. Parker and G. A. Martin for 
plaintiff. 
S. Brown Shepherd and Winfield H. Lyon for defendant. 


Perr Curtam. In cases involving removal to the Federal Court on the 
ground that more than $3,000 is involved, the test is the value of the 
property of which the defendant may be deprived by the judgment de- 
manded, rather than the amount of the claim of plaintiff alone, where, 
of course, such claim upon its face does not exceed the jurisdictional 
limitations. Harrison v. Allen, 152 N. C., 720, 68 S. E., 207. 

It appears from the complaint that the policy of insurance provides 
that if the insured shall at any time become able to engage in any gainful 
occupation or shall fail to furnish satisfactory proof of continuance of 
total disability, then in such event the defendant is under no obligation 
to walve premiums or pay income installments. 

The cause of action stated in the complaint is for installments alleged 
to have accrued under the policy from 1 October, 1924, to 5 August, 
1929. These do not exceed the jurisdictional limit. The defendant can 
contest its lability therefor, under the express terms of the contract, 
not only in this action, but in any subsequent action for future install- 
ments. Hence, the only property which the defendant may be deprived 
of by the judgment demanded in this action is the accrued installments, 
aggregating $2,950. Therefore, the petition for removal was properly 
denied. Wright v. Insurance Co., 19 Fed. (2), 117. 

Affirmed. 
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MRS. MARY FLOWERS. ror HERSELF AND SUCH OTHER CREDITORS OF J. W. 
PARKER AS COME IN AND MAKE THEMSELVES A Party Tro THIS PROCEEDING. 
vy. AMERICAN AGRICULTURAL CHEMICAL COMPANY ann WYATT 
I. BLAKE, Truster, anp J. W. PARKER. 


(Filed 24 September, 1930.) 


Fraudulent Conveyances A d-—-Debtor whose assets exceed his indebted- 
ness is not insolvent and his conveyance may not be set aside. 


A debtor is not insolvent within the intent and meaning of the statute 
when his entire assets equal or exceed his entire indebtedness, and where 
a solvent debtor conveys practically all of his property ‘“o secure a pre- 
existing debt, having other creditors at the time, it does not create a 
preference within the intent and meaning of C. S., 1611, nor is it in 
effect an assignment for the benefit of crediters requiring a filing of an 
inventory within the meaning of C. S., 1610, and judgmen: for defendants 
in an action to set aside such conveyance is proper, and he'd further, there 
was no sufficient evidence of intent to defraud creditors to warrant the 
submission of an issue thereon. 


AppesL by plaintiffs from Cowper, Special Judge, and a jury, at 
March Term, 1930, of Wayne. No error. 

This is an action brought by plaintiffs against defendants to set aside 
a deed of trust. The issues submitted to the jury and their answers 
thereto, were as follows: 

“1. Did the defendant, J. W. Parker, on 4 June, 1927, execute a deed 
of trust purporting to secure a preéxisting indebtedness to the American 
Agricultural Chemical Company? Answer: Yes. (By admission.) 

2. Was the defendant, J. W. Parker, insolvent on 4 June, 1927? 
Answer : No. 

3. Did the defendant, J. W. Parker, on said date owe other unse- 
cured creditors not protected by said instrument? Answer: Yes. 

4, Did said paper-writing or deed of trust coutain and convey all or 
practically all of J. W. Parker’s property? Answer: Yes. 

5. Did Wyatt E. Blake, trustee, file inventory as requ:red by section 
1610, C. S. of North Carolina? Answer: No. (By admission).” 


J. Faison Thomson for plaintiff. 
Paul B. Edmundson and Hugh Dortch for defendants. 


CiarKson, J. We can find in the record no sufficient evidence to be 
submitted to the jury that the deed of trust was made with intent to 
defraud the creditors of J. W. Parker, therefore the court below was 
correct in refusing to submit the issue. J. W. Parker, who made the 
deed of trust, a witness for plaintiffs, testified: “I did not execute this 
deed of trust intending to perpetrate a fraud on my other creditors.” 


N.C.] FALL TERM, 1930. 457 





FLOWERS U, CHEMICAL Co. 





We can see no error in the judgment on the issues as found by the 
jury. Wallace v. Phillips, 195 N. C., 665; Bank v. Mackorell, 195 
N. C., 741. 

In Cowan v. Dale, 189 N. C., at p. 686, citing numerous authorities, it 
is said: “The chattel mortgage did not create a preference within the 
meaning of C. S., 1611; but the plaintiff asserts that in effect 1t was an 
assignment for the benefit of creditors and void because the trustees or 
mortgagees did not file an inventory as required by section 1610. It has 
been held that where one who is insolvent makes a mortgage of prac- 
tically all his property to secure one or more preéxisting debts the instru- 
ment will be considered an assignment and the result will not be charged 
by the omission of a small part of his property; but to apply this doc- 
trine it is necessary to show that the grantor was insolvent; that the 
secured debts were preéxisting, and that there were other creditors.” 

The court below charged the jury as follows: “And the court instructs 
you that the words ‘solvent’ and ‘insolvent’ respectively means ‘able’ or 
‘unable’ to pay, and whether the word be used to define the condition of 
a deceased’s estate or the financial status of a living person, its significa- 
tion is the same; it means inability to meet liabilities after converting 
all of the property or assets belonging to a person into money at the 
market price and applying the proceeds with the cash which the party 
may have, if any, to the payment of debts. Solvency or insolvency de- 
pends upon whether the entire assets of a person equal the value of his 
total indebtedness. If the entire assets of a person equal or exceed his 
entire debts he is solvent. If his entire assets are less than his entire 
indebtedness, he is insolvent.” 

Plaintiff excepted and assigned error to the above charge. This can- 
not be sustained. This charge, in substance, is taken from Mining Co. 
v. Smelting Co., 119 N. C., p. 418, citing numerous authorities, and we 
see no reason to disturb it. In fact, we repeat what was further said in 
that case: “It would prove subversive of settled principles, and would 
tend to impair credit and embarrass trade, to give our sanction to a 
definition of an insolvent that would bring within the class of which it 
is descriptive every person, natural or artificial, who in the course of 
active business 1s unable to meet the demands of creditors without bor- 
rowing money.” 

We do not think the other exceptions and assignments of error made 
by plaintiffs tenable. We see no prejudicial or reversible error. On the 
record we find 

No error. 
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STATE v. HATTIE BURKE. 
(Filed 24 September, 1980.) 
Profane Language A b—TIn this case held: evidence that place where de- 


fendant used profanity was a public highway was sufficient. 


Where an owner has plotted his lands into lots with dividing streets 
and has sold some of the lots, there is a dedication to the public use as 
between the parties, and where in a prosecution for using profane or 
indecent language upon a public highway in the hearing of one or more 
persons, the evidence tends to show that the defendant used profane 
language in the hearing of others on a street su dedicated, that the street 
had several houses thereon and that the adjacent owners had worked the 
street and that it had been used by the public for a perioc. of ten or more 
years, the evidence that the highway was public within the meaning of 
the statute is sufficient to be submitted to the jury and sustain a verdict 
of guilty. 


ApprEaL by defendant from Cranmer, J., and a jury, at July Term, 
1930, of Hertrorp. No error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
C. Wallace Jones and Lloyd J. Lawrence for defendant. 


Crarxson, J. The defendant was charged with violating C. 8., 4352. 
This section, in part, is as follows: “If any person shall, on any public 
road or highway and in the hearing of two or more persons, in a loud 
and boisterous manner, use indecent or profane language, he shall be 
guilty of a misdemeanor, and upon conviction shall be fined not exceed- 
ing fifty dollars or imprisoned not exceeding thirty days,” ete. (Cer- 
tain counties exempted.) 

The defendant was tried and convicted on a warrant duly sworn out 
before a justice of the peace. From the judgment of the justice of the 
peace defendant appealed to the Superior Court. The clefendant was 
there tried de novo and convicted by a jury, and appealed from the 
judgment rendered to this Court. 

The only material exception and assignment of error made by de- 
fendant, necessary to be considered, was to the charge of the court below 
holding that the evidence was sufficient to be submitted to the jury; 
that the place where the language was used was a public road or high- 
way. The prosecutrix, Sadie Manly, testified on this aspect: “I live in 
Cofield, in Hertford County. I was at home on the afternoon of 3 July, 
1930; my home is located on a street or avenue in Cofield. The street 
on which [ live leads from the Cofield-Ahoskie county road to a field, 
and my home is located about 100 yards from the Winton-Ahoskie road. 
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There are only four homes on the street, one of which I oceupy. I have 
lived at my present home for about ten years and this street has been 
open all of that time, and the street on which I live has been used by 
the traveling public for the use of automobiles and other vehicles for the 
whole time that I have lived there. . . . Cofield is not an incor- 
porated town. This street is kept up by those of us living on it. This 
street has never been worked by any of the road authorities and all the 
work that has been done on it in the ten years that I have lived on it has 
been done by my husband and Vivian Nickens, who lives next door to 
me.” 

W. A. Perry testified: “The street or avenue on which Sadie Manly 
lives has been opened for sixteen years. I have lived within two miles 
of Cofield all my hfe. I carried the chain when this strect was surveyed 
sixteen years ago. Mr. Williams owned the land and cut it up into lots, 
and laid out this street for the use of the public and those who bought 
lots on it. This street has been used by the traveling public for the past 
sixteen years, and it is wide enough for two or three cars to pass. It 1s 
connected with the Winton-Harrellsville road, and you can travel all 
the way from the Cofield-Ahoskie road to the Winton-Harrellsville 
road.” 

There is no question made as to the evidence being sufficient to be 
submitted to the jury as to the other ingredients of the offense. So the 
sole question: was the place a public road or highway in contemplation 
of the statute? We think so. 

We do not think that a reasonable construction of the present statute, 
that it can be said, that the only public road or highway is one that 
the public authorities have acquired in the different methods provided 
by law and worked and kept up by them. 

In Wittson v. Dowling, 179 N. C., at 544-5, we find the following: “It 
is the recognized principle here and elsewhere that, when the owner of 
suburban property or other has the same platted, showing lots, parks, 
streets, alleys, ete., and sells off lots or any of them, in reference to the 
plat, this, as between the parties, will constitute a dedication of the 
streets, ete., for public use, although not presently opened or accepted or 
used by the public. (Italics ours.) Hlizabeth City v. Commander, 176 
N. C., 26; Wheeler v. Construction Co., 170 N. C., 427; Green v. Miller, 
161 N. C., 25.” Irwin v. Charlotte, 193 N. C.; 109. 

The present statute was passed, no doubt, to cover cases of this char- 
acter that the common Jaw did not reach. At common law in SV. v. 
Chrisp, 85 N. C., 528, it was held that the continued and public use of 
profane oaths, frequently and boisterously repeated, though on a single 
occasion and but for the space of five minutes, is indictable as a public 
nuisance. In the Judgment we find 

No error. 
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B. E. BATTEN vy. CORPORATION COMMISSION O1* NORTH 
CAROLINA kT AL. 


(Filed 24 September, 1930.) 


Life Estates B b—Remainderman must have good vested title in order to 
bring an action for waste against life tenants. 


In an action to recover for waste against a life tenant it is required 
that the remainderman have a good and not a doubtful title, and where 
the plaintiff in an action therefor claims as heir at law of the grantor 
who had conveyed the property to B. for life, then to E.’s children, the 
title of the plaintiff depends upon the death of B. without children, and 
he cannot maintain the action. C. 8., 888. 


AppeaL by plaintiff from Sinclair, J., at February Term, 1930, of 
Jounston. Affirmed. 

This action for the recovery of damages for waste, and for the for- 
feiture of the life estate of C. I. Batten, under whom defendants claim 
title to the land described in the complaint, C. S., 888, e¢ seg., was heard 
on plaintiff’s motion that the temporary restraining order be continued 
to the final hearing and that a receiver be appointed, pendente lite, with 
authority to take possession of the land and to collect the rents and 
income therefrom. 

From judgment denying the motion, dissolving the restraining order, 
and declining to appoint a receiver, plaintiff appealed to the Supreme 
Court. 


hk. L. Ray, Sr., for plaintsff. 
I. M. Bailey for defendant. 


Connor, J. Defendants are in possession of the land described in the 
complaint, claiming an estate therein per autre vie. 

This land was conveyed in 1898, by J. M. Batten and his wife to C. I. 
Batten for his lifetime, and then to his children. It was not made to 
appear at the hearing that C. I. Batten is dead. He has no living clril- 
dren and is now 55 years of age. Plaintiff claims title to an undivided 
four-fifths interest in said land, subject to the life estate of C. I. 
Batten. He is one of five children of J. M. Batten; three of said chil- 
dren have conveyed to plaintiff all their right, title and interest in and 
to said land. 

It is manifest that plaintiff’s title, if any, to the remainder in said 
land, after the death of C. I. Batten, is not sufficient to sustain this 
action. Hough v. Martin, 22 N. C., 379. In an action for the recovery 
of damages for waste, committed by a life tenant, the plaintiff must 
establish a good, and not a doubtful title to the remainder. The judg- 
ment is 


Affirmed. 
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STATE y. C. H. ROSS. 
(Filed 24 September, 1930.) 


Criminal Law F a—In this case held: defendant was twice tried for same 
offense, and judgment is arrested on appeal to Supreme Court. 


Where a defendant is bound over to the County Court on two warrants 
for issuing worthless checks on different dates, and is acquitted as to 
one and convicted as to the other, and appeals to the Superior Court, and 
in the trial in the Superior Court the evidence relates to the charge upon 
which he had been acquitted in the County Court, upon the jury's accept- 
ance of his plea of former acquittal, it is error for the trial eourt to 
order another trial, and upon conviction therein the judgment will be 
arrested on appeal. 


AppraL by defendant from Barnhill, J., at April Term, 1930, of 
Pir. 

Criminal prosecution tried upon a warrant charging the defendant 
with uttering and delivering to Pitt Chevrolet Company on 16 January, 
1929, a $35.00 check in violation of chapter 62, Public Laws, 1927, gen- 
erally known as the “Bad Check Law.” 

Two warrants were issued against the defendant by J. I. Smith, 
justice of the peace, on the same day, one charging him with giving a 
$35.00 check to the Pitt Chevrolet Company in violation of the statute 
on 16 January, 1929, and the other with giving a $35.00 check to Pitt 
Chevrolet Company in violation of the statute on 13 February, 1929. 
The magistrate found probable cause and bound the defendant over to 
the County Court of Pitt County on both warrants. In the County 
Sourt he was convicted on the first warrant and acquitted on the second, 
and from his conviction on the first, he appealed to the Superior Court. 
On the trial in the Superior Court, the evidence related to the check of 
13 February, 1929, for the issuance of which the defendant had pre- 
viously been acquitted in the County Court; whereupon the jury re- 
turned a verdict of not guilty, accepting the defendant’s plea of former 
acquittal, The court then ordered another trial, assuming, no doubt, 
that the first trial was a nullity, as the evidence related to the check 
covered by the second warrant and not to the one covered by the first. 
The defendant entered a plea of “former jeopardy, former acquittal, 
and not guilty.” 

Verdict: Guilty. 

Motion in arrest of judgment overruled; exception. 

Judgment: Fine of $50.00 and the costs. 

Defendant appeals, assigning errors. 


462 IN THE SUPREME COURT. {199 


RAND Uv, GILLETTE. 


—a 





oe 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State, 
Julius Brown for defendant. 


Stacy, C.J. It appears on the face of the record that the defendant 
has been tried twice in the Superior Court on the same warrant. He 
was acquitted on the first trial and convicted on the second. The At- 
torney-General confesses error. The judgment will be arrested. &. v. 
McKnight, 196 N. C., 259, 145 S. E., 281. 

Error. 





N. G. RAND et tx. v. R. C. GILLETEE., 
(Filed 24 September, 1930.) 


EKstoppel B a—Party is estopped from maintaining position contrary to 
position taken in former action. 


Where creditors bring suit to set aside a debtor’s encumbrance on land, 
alleging that the mortgage or deed of trust was not bona fide and that 
the note it secured had been paid, and the debtor files an affidavit in the 
action that the note had not been paid, the judgment in tie suit works an 
estoppel against the debtor from maintaining in a suit to foreclose the 
same encumbrance that his affidavit was erroneous and that the debt had 
been paid contrary to his affidavit filed in the previous action. Dis- 
fributing Co. v. Carraway, 196 N. C,, 58, cited and applied. 


APPEAL by plaintiffs from Srnelair, J.. at February Term, 1930, of 
J OHNSTON, 

Civil action to restrain the defendant from foreclosing certain mort- 
gages or deeds of trust on the ground that the debts secured thereby 
have been fully paid and satisfied. 

A similar action was brought in 1929 by a judgment creditor of 
N. G. Rand, alleging that said instruments were not bona fide encum- 
brances, but that they had been paid, ete. N.G. Rand was a party to 
that proceeding, filed an affidavit denying the allegations of the com- 
plaint, and it was finally adjudged in said action that “the temporary 
restraining order be, and the same is declared dissolved and the said 
R. C. Gillette is hereby empowered to proceed to foreclose the said mort- 
gages, after due advertisement, according to law.” 

N. G. Rand is now making the same contention that was made by 
his judgment creditor in the 1929 suit, to wit, that said instruments are 
not bona fide encumbrances, but have been paid in the same way the 
judgment creditor alleged in 1929 that they had been paid. It is not 
contended that they have been paid since the institution of the credi- 
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tor’s suit, but plaintiff says he did not read the affidavit signed by hin 
and used in that suit and that it contains a number of inferences which 
are “not accurate as stated therein.” 

His Honor held that the judgment in the prior action was a bar to 
the present proceeding, and dismissed the action. The plaintiffs appeal, 
assigning errors. 


James D. Parker and Wellons & Wellons for plainteffs. 
Leon G. Stevens and Abell & Shepard for defendant. 


Stacy, C. J. The judgment must be affirmed on authority of what 
was said in Dislr’buting Co. v. Carraway, 196 N. C., 58, 144 8. EL, 535. 
A party is not permitted to take a position in a subsequent judicial pro- 
ceeding which conflicts with a position taken by him in a former judi- 
cial proceeding, when the latter position disadvantages his adversary. 
Hardison v. Everett, 192 N. C., 3871, 1385 8S. E., 288. 

The plaintiff is face to face with the lesson, taught every day in the 
school of experience, that he cannot safely “run with the hare and hunt 
with the hound.” He induced the court to adjudge the instruments in 
suit as valid and subsisting liens in 1929. If this were erroneous, as he 
now alleges, he has no one to blame but himself. 

The plaintiff may have his remedy at law, but equity having heard 
him onee will not listen to him now in reversal of his former position on 
the same subject. The doctrine of equitable estoppel is based on an 
application of the golden rule to the every-day affairs of men. It 
requires that one should do unto others as in equity and good conscicnee 
he would have them do unto him, if their positions were reversed. 
Boddie v. Bond, 154 N. C., 359, 70 S. E., 824. Its compulsion is one 
of fair play. Sugg v. Credit Corp., 196 N. C., 97, 144.8. f., 554. 

Affirmed. 








CAMPBELL E. SMITH, ADMINISTRATOR OF E. W. LANGLEY, vy. C. BE. SMITE 
AND W. E. COBB. 


(Filed 24 September, 1930.) 


1. Appeal and Error C a—Where time for serving statement of case on 
appeal has expired, trial court is without power to settle case. 


Where upon the settlement of the case on appeal by the trial court a 
controversy arises between the parties as to whether the case was served 
within the time fixed, or allowed, or service within such time waived, the 
duty of the trial court is to find the facts, hear motions and enter appro- 
priate orders thereon, and when it appears of record that the case wes 
not served in time the trial court is without power to settle it, and his 
attempted settlement will be disregarded on appeal. 
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2. Same—wWhere statement of case on appeal is not served in time it does 
not work dismissal and Court will review record proper. 


The allowance by the Supreme Court of a certiorari does not affect the 
time within which the case on appeal must be served, Lut where the ap- 
pellant has not served his case in the time fixed or allowed, it does nat 
warrant a dismissal, and the Supreme Court will review the record proper 
for error, and in the absence of crror appearing upon its face. affirm the 
judgment appealed from. 


AppeaL by defendant, W. E. Cobb, from Johnson, Special Judqe, at 
January Term, 1930, of Pirr. 

Motion by plaintiff to affirm judgment. 

The case was tried at the January Term, 1930, Pitt ‘Superior Court, 
and resulted in a verdict and judgment for the plaintif?. The defend- 
ant, W. E. Cobb, gave notice of an appeal to the Supreme Court. By 
agreement of counsel, appellant was allowed sixty days within which to 
prepare and serve statement of case on appeal, and the plaintiff was 
allowed thirty days thereafter to file exceptions or counterecase. Appli- 
cation for certiorari was made at the Spring Term, 1930, of the Supreme 
Court, and allowed, the writ issuing 3 March. 

Appellant’s statement of case on appeal was served 7 August, 1930, 
Fourteen days thereafter, plaintiff’s counsel filed exceptions, but pro- 
tested against any settlement of the case on the ground that “the time 
for serving case on appeal expired in April, and the said case was not 
served until 7 August, 1930.” In response to notice, counsel appeared 
before the judge at the time of settling case, renewed his protest and 
moved to dismiss the appeal. 

The record contains the following entry: “The trial judge did not 
pass upon the question as to whether the case on appeal was served 
within the time fixed by law for the service of case on appeal, nor 
whether the exceptions and countercase filed by the appellee constitutes 
a waiver of such service, deeming this a matter to be passed on by the 
Supreme Court.” 


S.J. Everett for plaintiff. 
Henry C. Bourne for defendant Cobb. 


Stacy, C. J. Where there is a controversy as to whether the case on 
appeal was served within the time fixed or allowed, or service within 
such time waived, it is the duty of the trial court to find the facts, hear 
motions and enter appropriate orders thereon. Holloman v. Holloman, 
172 N. C., 835, 90 S. E., 10; Barrus v. R. R., 121 N. C., 504, 28 8. E., 
187; Walker v. Scott, 102 N. C., 487, 9 S. E., 488; Cummings v. Hoff- 
man, 113 N. C., 267, 18 S. E., 170. 
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It appears, without contradiction, that appellant’s statement of case 
on appeal was not served within the time allowed by agreement of 
counsel, hence the judge was without authority to settle the case. 
Lindsey v. Knights of Honor, 172 N. C., 818, 90 8S. E., 10138; Cozart v. 
Assurance Oo., 142 N. C., 522, 55 S. E., 411; Barber v. Justice, 138 
N. C., 20, 50 S. E., 445. And his attempted settlement of the case, 
without finding that service within the stipulated time had been waived. 
did not cure the defect. McNeill v. R. R., 117 N. C., 642, 23 8. E., 268; 
Forte v. Boone, 114 N. C., 176, 19 S. E., 632. 

The “case,” therefore, as settled, must be disregarded. Cummings v. 
Hoffman, supra. 

Application for certiorari was made at the Spring Term of this 
Court and allowed, but this did not change the time already fixed by 
agreement of the parties, for serving statement of case on appeal, and 
exceptions or countercase. 

There being no case on appeal, legally settled, does not, however, 
entitle the appellee to have the appeal dismissed. obveris v. Bus Co., 
198 N. C., 779; Wallace v. Salisbury, 147 N. C., 58, 60 8. E., 713. But 
as no error appears on the face of the record proper, the judgment must 
be affirmed. Delafield v. Construction Co., 115 N. C., 21, 20 8. E., 167. 

Affirmed. 








ROCKY MOUNT SAVINGS AND TRUST COMPANY er ai. vi AEENA 
LIFE INSURANCE COMPANY. 


(Filed 24 September, 1930.) 


1. Insurance E d—Where no definite time is set within which insurer is 
to act on application for reinstatement, it must act within reasonable 
time. 

Where no definite time is fixed by a policy of life insurance in which the 
insurer is to act upon the insured’s application for reinstatement of the 
policy, upon a forfeiture of the policy four nonpayment of premiums and 
the insured’s applying for reinstatement of the policy according to its 
provisions, it is the duty of the insurer to pass upon the application for 
reinstatement within a reasonable time, not arbitrarily, but upon reason- 
able grounds in the exercise of reasonable prudence and diligence. 


2. Same——Whether insurer failed to act on application for reinstatement 
within reasonable time is held a question for jury in this case. 


A provision in a policy of life insurance whereby the insurer agrees to 
reinstate the policy after it has become forfeited for nonpayment of 
premiums upon certain conditions, gives a substantial right to the in- 
sured, and where the insured makes application for reinstatement to the 
general agent of the insurer who issues a conditional receipt for the 
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amount required for reinstatement upon the back of which the insured is 
advised that if he fails to hear from the insurer within sixty days “notify 
the company at the home Office’: Held, there is no clefinite time fixed 
within which the insurer is to act upon the application for reinstatement. 
and where the insurer has not acted thereon sixty-two days after the 
application, upon the death of the insured and demand by the beneficiary 
for payment of the policy an issue of fact is raised for the determination 
of the jury as to whether the insurer failed to act thereou within a reason- 
able time. 


3. Insurance J b—Forfeiture of insurance contracts are not favored but 
forfeiture will be enforced if plainly incurred. 


In construing a contract of life insurance the law will avoid a forfei- 
ture for nonpayment of premiums when this can be done by reasonable 
eonstruction, but a forfeiture will be enforced if plainly incurred by the 
terms of the policy unless there is an express or implied waiver by the 
insurer. 


4, Insurance K c—Failure of insurer to act on application for reinstate- 
ment within reasonable time operates as waiver of forfeiture. 


Where an application for reinstatement of a policy of insurance has 
been made according to the provisions of the policy, it is the duty of the 
insurer to act thereon within a reasonable time, and where it fails to so 
act it will be held to have waived the right to declare the policy forfeited. 
and under the facts of this case the question of whether the insurer failed 
to act within a reasonable time is for the determinatior. of the jury. 


Civin action, before Cowper, Special Judge, at March Special Term, 
1930, of Nasiz. 

The plaintiffs are the administrators of the estate of Theodore N. 
Ross, deceased. The evidence tended to show that on 1 July, 1925, de- 
fendant issued to T. N. Ross, deceased, a policy of life insurance in the 
sum of $2,000, said policy being No. 515135. On 1 July, 1927, a 
premium on said policy fell due. The policy provided a grace of 31 
days for the payment of premiums, Within the grace period the policy- 
holder paid $10 upon the premium and received an extension agreement 
extending the time of payment of premium to 1 November, 1927. He 
failed to pay on 1 November, 1927, in accordance with the terms of the 
extension agreement. On 7 November, 1927, the policyholder received 
a letter from the general agent of defendant calling his attention to the 
fact that his policy had lapsed, and also to the furthcr fact that the 
policyholder could submit his request for reinstatement. The letter con- 
tained the following clause: “If you are not prepared to pay the full 
umount of the premium of $26.72, we will be glad to accept a partial 
payment of $10 and extend the balance of the premium if you will sign 
enclosed extension note partially filled out. Please have revival form 
properly executed and return to us with extension note signed when we 
will ask the company to reinstate your policy and extenc. the balance of 
the premium for you.” 
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In consequence of said letter the policyholder filed an application for 
reinstatement, dated 8 November, 1927. The application for reinstate- 
ment showed that the insured had suffered from an attack of gastritis 
since the policy had been issued, but that the attack was slight and that 
he was in sound health. The general agent recommended unreservedly 
the reinstatement of the policy. The request for extension was as follows: 
“Request for extension: Policy N-515135. The Attna Life Insurance 
Company is hereby requested in consideration of the payment of teu 
dollars ($10) under above numbered policy on the hfe of T. N. Ross to 
extend the time to 60 days 19... , for the payment with interest of the 
premium on said policy which fell due ............ oO is Siaes I agree that if 
the premium with interest 1s not paid in full within said extended 
period, said policy shall immediately lapse and become void except for 
any value to which it was entitled when said premium fell due. Theo. 
N. Ross (insured or beneficiary).” Thereupon, the agent issued to the 
insured the following receipt: “Form 257-G. No. 107230. Binding re- 
ceipt for payment of premium. Received of Theodore N. Ross the sum 
of ten dollars on account of unpaid premiums with interest for rein- 
statement of insurance for two thousand dollars on the life of Theodore 
N. Ross under Pohey No. 515135 issued by the tna Life Insurance 
Company, said reinstatement to be effective from this date provided the 
company shall be satisfied that on this date the applicant is eligible for 
reinstatement of the policy as a risk of the same class as when the policy 
was issued under its rules for reinstatement. If the company declines to 
reinstate the policy as requested, the consideration received will be re- 
turned on surrender of this receipt. Dated at Raleigh, N. C., this 8th 
day of November, 1927. W. F. Upshaw, Agent.” (See reverse side.) 
The reverse side reads as follows: “Notice.—If you do not hear from 
the company in relation to reinstatement of policy within sixty days, 
notify the company at its home office at Hartford, Conn. This is a 
temporary receipt only. It the application for reinstatement Is ap- 
proved, a regular receipt signed by an executive officer of the company 
and eountersigned by the agent will be given.” 

The insured died on 27 December, 1927, and up to the time of Ins 
death had not heard from the company as to whether it had decided to 
reinstate. 

Subsequently the administrator of the deceased made demand upon 
the company for the payment of said policy, and on 10 January, 1928, 
the company offered to return the money and declined to recognize 
liability upon said policy. Paragraph 9 of the policy provides as fol- 
lows: “How policy may be reinstated: Within five years after default 
in any premium payment, if this policy has not been surrendered, it 
may be reinstated upon evidence of insurability satisfactory to the 
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company and by payment of arrears of premiums wita interest at the 
rate of six per cent per annum, and by payment or reinstatement of 
whatever indebtedness to the company existed hereon at the date of de- 
fault with interest from that date.” 


Vaughan & Yarborough and Cooley & Bone for plaintiffs. 
Murray Allen for defendant. 


Broapen, J. The determinative question of law is whether the for- 
feiture resulting from failure to pay the premium wa3 waived by the 
defendant company. 

The time for the payment of the premium due 1 July, 1927, was duly 
extended until 1 November of that year. The insured failed to pay the 
premlum on 1 November, and, therefore, by virtue of the express terms 
of the contract, his policy lapsed subject, however, to tie conditions of 
revival or reinstatement contained in paragraph 9 of sa:d policy. 

The defendant insists upon forfeiture. A long line of decisions in this 
Court and the uniform ruling of other courts throughout the country 
have established an axiom that the law abhors a forfeiture. Neverthe- 
less, forfeitures are usually creatures of contract, and if plainly in- 
curred, there 1s no sound reason why the courts should refuse to enforce 
them in the absence of express or implied waiver. This idea was ex- 
pressed by Chief Justice Clark in Hay v. Assoctatton, 148 N. C., 256, 
when he wrote: “It is always sad when one who has made payments on 
his policy deprives his family of expected protection by failure to pay 
ut a critical time. But insurance is a business proposition, and no com- 
pany could survive if the insured could default while in good health, 
but retain a right to pay up when impaired health gives warning... . 
It is the insured’s own fault when he does not make a payment as he 
eoutracted.” 

In the case at bar the plaintiffs rely upon the contention that the 
policy was reinstated, and that the defendant had waivea the forfeiture. 
The methods by which the payment of premiums as contracted may be 
waived are discussed and applied in Foscue v. Ins. Co., 196 N. C., 189, 
1448. E., 689. The principles of waiver are well settled, but the appli- 
cation of those principles to particular states of fact frequently en- 
gender difficulty. In this case, the policy in section 9 thereof conferred 
upon the policyholder the right to reinstatement upon failure to pay 
premium. This right is a substantial property right and by the terms 
of the contract must be exercised (a) within five years; (b) upon evi- 
dence of insurability satisfactory to the company and payment of 
arrears of premium, etc. The insured filed an application for rein- 
statement within five years and undertook to furnish evidence of insura- 
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bility. The company had the right to pass upon the question of insura- 
bility and the evidence thereof submitted by the insured. Of course, it 
was the duty of the company to pass upon the insurability in the exer- 
cise of ordinary care and not to decline the application of the plaintiff 
for reinstatement upon any arbitrary ground not founded on reason or 
the exercise of reasonable prudence and diligence, because the policy 
itself created and recognized the right of reinstatement after default in 
the payment of a premium. The insured on or about 8 November, exe- 
cuted the request for extension which is referred to in the evidence as 
an extension note. An examination of the instrument, however, dis- 
closes that it was not a note but a request for an extension of time for 
60 days to pay the premium, and the further agreement that if the 
premium with interest was not paid within said extended period that 
the policy would immediately lapse and become void. On the same 
date, to wit, 8 November, 1927, the general agent of the company 
issued a temporary receipt containing the following notice on the reverse 
side thereof: “If you do not hear from the company in relation to rein- 
statement of policy within 60 days, notify the company at its home office 
at Hartford, Conn. This is a temporary receipt only. If the apphea- 
tion for reinstatement is approved, a regular receipt signed by an execu- 
tive officer of the company and countersigned by the agent will be 
given.” The defendant retained this receipt and took no action what- 
ever with reference to the application of the insured for reinstatement 
until 10 January, 1928, thus covering a period of 62 days. 

The plaintiffs contend that the failure to act upon the application 
for a period of 62 days was an unreasonable lapse of time from which 
a waiver may be inferred. 

Manifestly, it was the duty of the defendant to pass upon the applica- 
tion for reinstatement with reasonable promptness and diligence under 
all the circumstances as they existed at the time. If parties agree upon 
a period of time in which an act is to be performed, and such period of 
time is reasonable upon its face, then the parties must abide the terms 
of the agreement. If no time for the performance of an obligation is 
agreed upon by the parties, then the law prescribes that the act must be 
performed within a reasonable time. Reasonable time is generally con- 
eeived to be a mixed question of law and fact. “If, from the admitted 
facts, the court can draw the conclusion as to whether the time 1s rea- 
sonable or unreasonable by applying to them a legal principle or a rule 
of law, then the question is one of law. But if different inferences may 
be drawn, or the circumstances are numerous and complicated, and 
such that a definite legal rule cannot be applied to them, then the matter 
should be submitted to the jury. It is only when the facts are undis- 
puted and different inferences cannot be reasonably drawn from them, 
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that the question ever becomes one of law.” Claus v. Lee, 140 N. C., 
552, 53 S. E., 433; Blalock v. Clark, 133 N. C., 306, 45 8. E.,, 642; 
Blalock v. Clark, 187 N. C., 140, 49 8. E., 88. 

The notice, on the back or reverse side of the receipt referred to, does 
not undertake to fix a definite time when the company will pass upon the 
application. The notice in effect merely states that if the applicant or 
insured does not hear from the company within 60 days, he is at liberty 
to notify the home office. Hence no time was fixed by tae company for 
determining the insurability of plaintiff’s intestate, and his resultant 
right of reinstatement. Therefore, the principle of reasonable time for 
action by the company upon the application is applicable. The final 
and determinative inquiry, then, is whether the defendaat acted within 
a reasonable time under all the facts and circumstances surrounding the 
parties when the application for reinstatement was filed. 

If it did, the forfeiture was complete and no recovery is permissible. 
If it did not, the forfeiture is deemed to be waived. 

Whether the defendant so acted, creates an issue of fact for a jury. 

Reversed. 





MINNIE B, JENKINS v. MORGAN FLOYD anp SOPHIE B. FLOYD. 
(Filed 24 September, 1930.) 


Fixtures A a-—Affixed chattels in this case held to pass with realty as be- 
tween vendor and purchaser, 


Where a husband gives a deed to certain lands to his wife, the question 
of whether affixed chattels pass with the realty is determined as between 
vendor and purchaser, and where prior to the deed the husband places a 
eotton gin and corn mill in an outhouse on the land and uses them for his 
own crops and for profit for those of neighbors, applying the doctrine of 
fixtures, the gin and corn mill pass to the wife under the deed and are 
subject to her disposition by will and not the will of her husband. 


AppraL by defendant from Devin, J., and a jury, at May Term, 1930, 
of Warren. No error. 

This action was instituted by Minnie B. Jenkins, the plaintiff, against 
Sophie B. Floyd and Morgan Floyd, her husband, the defendants, to 
recover the possession of a cotton gin and corn mill, including equip- 
ment and appurtenances. Plaintiff claimed ownership of the gin and 
corn mill under Item Four of the will of Mary E. Baird, mother of the 
plaintiff and the feme defendant, probated 17 May, 1929. The feme de- 
fendant claimed ownership thereof under Item Six of the will of J. J. 
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Baird, father of the plaintiff and the feme defendant, probated 10 
March, 1925. 

Item 5 of the will of Mary E. Baird is as follows: “I give and devise 
to my daughter, Minnie Baird Jenkins, fifty-five (55) acres of the 
Howard Gray tract of land now owned by me; this land shall be from 
an east and west line across the farm; the land devised in this clause 
shall be on the south side of the above-mentioned line and is situated 
partly in Virginia and partly in North Carolina. I also bequeath to 
my daughter, Minnie Jenkins, the right to reside in the house in which 
she now resides as long as she may wish to do so. J also wish her to 
have the use of my gin and corn mill as long as she may care to operate 
the same.” 

Item 6 of the will of J. J. Baird is as follows: “At the death of myself 
and wife, I bequeath to my daughter, Sophie E. Baird (now Morgan), 
all property belonging to me after carrying out the provisions of this 
will.” 

J.J. Baird on 10 April, 1917, deeded 10 acres of land at Elams, N. C., 
to his wife Mary E. Baird, known as the ‘Eaton Place,” where the par- 
ties resided at the time the deed was made. On this place was the cot- 
ton gin and corn mull, which was willed to plaintiff. She lived in the 
house on the ten-acre tract. 

The court below charged the jury, in part, as follows: “Therefore, the 
court 1s of the opinion that this cotton gin, according to the testimony, 
having been placed in a building on this land, and used as a cotton gin 
for the purpose of ginning cotton, and the eorn mill placed in a building 
on this land and used for the purpose of grinding corn for the trade, for 
business; that being so situated in these buildings on the land it did, as 
a matter of law, become a part of the real estate, and passed under the 
deed from J. J. Baird to Mary E. Baird, and thereupon she would have 
a right to devise and will the use of that property as she might put in 
her last will and testament, and her Jast will and testament having been 
offered in evidence and admitted, that she did devise the use of the 
cotton gin and corn mill to her daughter, Minnie B. Jenkins, the 
court charges you if you find the facts to be true as testified, und as 
shown by all the evidence, both written and oral, that you will answer 
this issue that the plaintiff, Mrs. Jenkins, under the provisions of the 
will of Mary E. Baird, as alleged in the complaint. So, gentlemen, the 
issue is this: ‘Is the plaintiff entitled to the use of the cotton gin and 
corn mill described in the complaint, under the provisious of the will 
of Mary E. Baird, as alleged in the complaint.’ If you find by the 
greater weight of the evidence that the facts are as testified to by the 
witnesses, and as shown by the written and oral testimony, you will 
answer this issue Yes.” 


472 IN THE SUPREME COURT. r199 
JENKINS Vv. FLoyD. 


Upon the answer by the jury ‘Yes,” judgment was rendered for 
plaintiff. Defendants assigned error and appealed to the Supreme 
Court. 


John H. Taylor for plaintrff. 
Julius Banzet for defendants. 


CrarKson, J. The sole question presented in this act.on: The owner 
of land placed in buildings on his land (1) a cotton gin, used for the 
purpose of ginning cotton for himself and the public; (2) a corn mill, 
used for the purpose of grinding corn for himself and the public, both 
run by the same boiler. Are they fixtures, and do they become part of 
the realty? We think so as between vendor and vendee. 

It was in evidence that the gin and corn mill were in separate build- 
ings, but run by the same boiler. The machinery was installed by J. J. 
Baird for the purpose not only of ginning his own cotton and grinding 
his own corn, but operated for the purpose also of ginning and grinding 
corn for other people. The gin and corn mill were installed prior to 
the deed of 10 April, 1917, from J. J. Baird to his wife, Mary E. Baird. 
The positive evidence was to this effect, although there was some nega- 
tive uncertain evidence that the corn mill was installed a little later 
than the date of the deed, but its probative force was not sufficient to be 
submitted to the jury. 

It will be noted the question of fixtures arises between vendor and 
vendee. 

In Potter v. Cromwell, 40 N. Y., 287 (100 Am. Dec., p. 485), a port- 
able grist mill was held to be a fixture and at execution sale went as 
part of the realty to the purchaser. Daniels, J., at p. 297, said: “For 
it was annexed to the building erected upon the land, to be applied and 
appropriated to the business there to be carried on, with the design that 
it should be a permanent structure for use as a custom grist mill for the 
neighborhood existing about it.” 

In McKenna v. Hammond, 3 Hill Law, 331 (8S. C.), “30 Aim. Dec., 
366), Hvans, J., said: “The principle upon which that case was decided, 
is, that whatsoever is erected upon land as a means of enjoying it, is a 
fixture; but whatever is intended for the purpose of carrying on a trade 
which has no necessary connection with the use of the land, is a mere 
chattel, and belongs to the administrator. And it was on the authority 
of the reasons of this case, that it was held in Fairis v. Walker, 1 Bail., 
540, that a cotton gin was a fixture, and passed with “he freehold.” 
DeGraffenreid v. Scruggs, 4 Humphreys, 451 (Tenn.). 

In Richardson v. Borden, 42 Miss., at p. 77, we find the following: 
“It seems to us, therefore, that it is clear from the authorities, here 
cited, as well as upon reason, that the gin-stand in this case, standing 
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as gin-stands usually stand for use, being the only one on the place, and 
no reservation having been made at the time of sale or delivery of pos- 
session of the premises, was a fixture and passed with the title to the 
realty.” 

Tn Latham v. Blakely, 70 N. C., at p. 371-2, Settle, J., speaking to 
the subject, said: “In answer to the suggestion that the gin was not 
sufficiently attached to the house to make it a part thereof, we observe 
that the later and better authorities pay more regard to the purposes 
which are to be served by the thing attached than to the manner of mak- 
ing the actual attachment. In South Carolina it is held that a cotton 
gin In its place, 2 e., connected with the running works in the gin 
house, is a fixture which passes to the purchaser of the house. Lratton 
v. Clawson, 2 Strobhart, 478. And this Court has held that planks laid 
down as an upper floor of a gin house, and used to spread cotton seed 
upon, though not nailed or otherwise fastened down than by their own 
weight, become a part of the gin house by being put in it for the purpose 
of being used with it, and the Court says, ‘In that view it makes no dif- 
ference whether they were nailed to the sleepers or not.’ Lawrence v. 
bryan, 5 Jones, 337 (50 N. C., 337).” Bond v. Coke, 71 N. C., 97; 
Deal v. Palmer, 12 N. C., 582; Foote v. Gooch, 96 N. C., 265; Horne v. 
Smith, 105 N. C., 322. 

The ease of Overman v. Sasser, 107 N. C., p. 432, is distinguishable 
from the present case. In that case the tenant by the curtesy put the 
cotton gin on the land. Clark, J., distinguishes it from the cases above 
cited relative to vendor and vendee, says that the case comes under 
second class mentioned by Lord EHllenborough as follows: “Between 
executor of tenant for life, or in tail, and the remainderman, in which 
case the right of fixtures is considered more favorable for the executor.” 
Basnight v. Small, 163 N. C., 15; Protchard v. Steamboat Co., 169 
N. C., 457. See Finance Co. v. Weaver, ante, 178. In that case 
it is held that where personal property is sold under conditional sale 
contract, which is duly registered, does not become realty as against the 
conditional sale. On the record there is 

No error. 





W. A. BROWN. EXeEctTor or ROSA L. BROWN, v. BARON B. BROWN. 
(Filed 24 September, 1930.) 
1. Executors and Administrators D c—-The law implies promise to pay 


funeral expenses and makes them preferred claim against estate. 


The obligation of the estate of a deceased to pay his funeral expenses 
is a preferential charge fixed by statute which implies a promise to pay 
for them. C. S., 93. 
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2. Same—Husband and Wife B g—In absence of wife’s agreement to be 
liable therefor her solvent husband is primarily liable for her funeral 
expenses, 


The solvent husband of a deceased wife is primarily chargeable with 
the payment of her funeral expenses, and her separate estate is seecond- 
arily liable, and our statute permitting her to make an executory con- 
tract binding her separate estate does not change the common-law rule. 
although it gives her the power to make her estate primarily liable 
therefor by express agreement or intent to that effect. 


3. Same—lIn this case held: testamentary provision in will of wife charged 
her separate estate with primary liability for her funeral expenses. 


Where a wife has executed a will which expresses her intent that her 
funeral expenses be paid out of her separate estate, the common-law rule 
that her husband is primarily liable therefor does not apply, and her 
separate estate is chargeable therewith, and where the solvent hushand 
has paid them he may file and maintain a petition before the clerk of the 
court for the sale of her lands to make assets for their payment, the per- 
sonal property being insufficient, and is entitled to be repaid from the 
proceeds the money he has thus advanced. 


AppraL by defendant from Midyette, J., at April Term. 1930, of 
HERTFORD. 

W. A. Brown and Rosa L. Brown were husband and wife; the de- 
fendant, Baron B. Brown, is the son of Rosa and the s-ep-son of W. A. 
Brown. Rosa L. Brown died leaving a last will and testament contain- 
ing the following three items: 

“1. My executor, hereinafter named, shall give to my body a decent 
burial, suitable to the wishes of my friends and relatives and pay all 
funeral expenses, together with all my just debts out of the first moneys 
which shall come into his hands belonging to my estate. 

2. I give and devise to my beloved son, Baron B. Brown, in fee simple 
all my farm located in St. Johns Township. Hertford County, and 
bounded as follows (description follows). 

4, It is my will and desire that my husband, W. A. Brown, shall have 
a lifetime estate in the entire farm which I have given to my son, Baron 
3. Brown, to use and occupy as he sees fit, receiving the rents and 
profits from same, and at his death to go to my son, Baron B. Brown.” 

The testatrix appointed her husband, W. A. Brown, the executor of 
her estate, and he filed a petition to sell the land descrited in the second 
and fourth items of the will to make assets for the payment of claims 
against her estate. Pleadings were filed and the cause was transferred 
to the Superior Court. It was admitted upon the hearing that the 
funeral expenses of Rosa L. Brown, testatrix, had been paid by W. A. 
Brown, her husband, who qualified as executor, and that he had not 
been reimbursed; that the funeral expenses are the only charge now out- 
standing against the estate; that the personal estate of the testatrix is 
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insufficient to pay the amount of said funeral expenses, and that W. A. 
Brown, the husband, is solvent. 

It is provided by statute that the assets must be applied in paying 
(1) debts of the decedent which have a specific lien on the property, and 
(2) funeral expenses, ete. C.S., 93. 

The question is whether W. A. Brown has a legal right to recover 
from the estate of Rosa L. Brown the amount which he advanced for 
the payment of the funeral expenses. It was adjudged that the plaintiff 
is entitled to relmbursement and that the land be sold as requested in 
his petition to make assets for this purpose. The defendant excepted 
and appealed. 


Alvin J. Bley for appellant. 
C. W. Jones and D.C. Barnes for appellee. 


Apams, J. At common law the husband was under obligation to 
supply the wife with such necessaries as, in view of his fortune, were 
reasonably suitable to her station in life, and in the event of her death 
to provide appropriate burial for her body and to pay all the funeral 
expenses. Jenkins v. Tucker, 126 Eng. Reports, 55, 4 C. P., 90; 
Ambrose v. Kerrison, 1388 Eng. Reports, 307, 16 C. P., 776. This “last 
act of piety and charity” devolves upon him because “the law makes 
that a legal duty which the laws of nature and society make a moral 
duty.” Willes, J., in Bradshaw v. Beard, 142 Eng. Reports, 1175, 20 
CP, 344, 

This doctrine is approved in a majority of the jurisdictions of this 
country and is founded either on the common law or on the view that 
local statutes do not abrogate the common-law rule. Smyley v. Reese, 
53 Ala., 89, 25 A. R., 598; Beverly v. Nance, 224 8. W. (Ark.), 956; 
In re Weringer’s Estate, 34 Pac. (Cal.), 825; Brezzo v. Brangero, 196 
Pace. (Cal.), 87; Gustin v. Bryden, 205 Ill. App., 204; Scott v. Caro- 
thers, 47 N. E. (Ind.), 389; Rocap v. Blackwell, 187 N. E. (Ind.), 726, 
Phillips v. Tribbey, 141 N. E. (Ind.), 262; Stonesifer v. Shriver, 59 
At. (Md.), 189; Sullivan v. Horner, 7 At. (CN. J.), 411; Kettener v. 
Velson, 87 L. R. A. (N. S8.), (Ky.), 754; Kenyon v. Brightwell, 120 
Ga., 606, 48 S. E., 124, 1 Ann. Cas., 169 and note; Hall v. Stewart, 135 
Va., 384, 116 S. E., 469, 31 A. L. R., 1489, and annotation. 

Many of the decisions enunciate the principle that the separate estate 
of the wife is not liable for funeral expenses. It was so held in Bowen 
v. Daugherty, 168 N. C., 242, although as therein stated courts of emi- 
nent ability and learning have held that by reason of local statutes the 
estate of the deceased wife is primarily hable. In that case it was 
shown that the wife died intestate seized of a tract of land, but not leav- 
ing sufficient personal property to pay the claims against her estate. 
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G. W. Bowen qualified as her administrator and filed a petition to sell 
the land to pay claims, including funeral and burial expenses. The 
accounts against her estate were made after the adoption of the act 
giving married women the right to contract. Soon after her death her 
husband died, leaving enough property to pay these claims and all debts 
against his own estate. The trial court adjudged that the estate of the 
deceased wife was liable and that the land should be sold. On appeal 
the judgment was reversed. | 

After saying that the husband is liable for the funeral expenses and 
“necessaries” furnished the wife during their married life, the Court, in 
elucidation of its position, held that a married woman in proper in- 
stances may now be liable on the common counts in assumpsit; but in 
the absence of a promise and of any evidence tending to show that 
eredit was given to her, or of any facts and circumstances to make her 
exclusively or primarily lable under the general equitable principles of 
indebitatus assumpsit, there was no reason why a debt of the husband 
should be imputed to the wife. It was suggested that if the husband 
should fail to pay reasonable funeral charges, or his estate should be 
insolvent, an equity might arise in behalf of a creditor enabling him to 
collect from the wife’s estate—this on the ground of necessity, or on the 
principle that a parent who is unable to support his child may charge 
the child’s estate with maintenance. Smyley v. Reese, supra; Nashville 
Trust Co. v. Carr, 62S. W. (Tenn.), 204; Kenyon v. Brightwell, supra. 

Funeral expenses are not technically a debt, but a charge upon the 
estate of the deceased. (Gregory v. Hooker, 8 N. C., 394; Parker v. 
Lewts, 18 N. C., 21; Ward v. Jones, 44 N. C., 127; Ray v. Honeycutt, 
119 N. C., 510. In the case last cited it is said that the necessary and 
proper expenses of interment are a first charge upon the assets in the 
hands of the personal representative, and that the law will imply a 
promise to him who, from the necessity of the case, for any reason incurs 
the expense of a proper burial. But it is obvious, as keld in Bowen v. 
Daugherty, supra, that this principle is not intended to bind the estate 
of a deceased wife who died intestate, in exoneration of her surviving 
husband who is solvent. | 

It is said in the concurring opinion of Chief Justice Clark in Bowen 
v. Daugherty that the wife is not made responsible for articles bought 
for her support unless by her contract or conduct she leads the seller 
reasonably to understand that she assumes individual responsibility; 
and even then that the husband would remain liable anc the seller could 
recover against either or both. The law which confers upon married 
women the capacity to make contracts, and to deal with their property 
as 1f they were unmarried has not abrogated the husband’s common-law 
hiability for “necessaries” furnished his wife. His responsibility for 
the funeral expenses of his deceased wife rests upon the principle which 
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makes him liable for her maintenance while she is hving (Smyley v. 
Reese, supra); and his liability is ordinarily primary unless he is re- 
lieved therefrom by some contractual-or testamentary provision. Phillips 
r. Tribbey, supra. 

But in the present case is not the husband relieved of primary ha- 
bility by the testamentary provision of his deceased wife? In the second 
item of her will she expressly charged her separate estate with the pay- 
ment of ‘all funeral expenses.” She had legal capacity to do so. 
Lipinsky v. Revell, 167 N. C., 508. In Bowen’s case it is said that as a 
rule neither a wife nor her estate is liable for the payment of a debt con- 
tracted for “necessaries” furnished her, or for funeral expenses; but 
that her express promise is one of the modes by which she and her estate 
may be bound. The promise or charge upon her property may be by 
testament. In 1856 the point was considered by the English Court of 
Chaneery in Woeileter v. Dobie, 2 Kay & Johnson, 647. There the wife 
had charged her funeral expenses on the residue of her separate estate, 
and it was held that her husband, who had paid the expenses, was 
entitled to reimbursement out of the residue. Substantially the same 
principle 1s approved in McClellan v, Filson, 44 Ohio St., 184; Babbitl 
ve. Morrison, 58 N. H., 419; Gustin v. Boyden, supra; Kenyon v. Bright- 
well, supra; Rocap v. Blackwell, supra. The logical effect of the wife’s 
testamentary charge upon her separate property is to impose ultimate 
habihty upou her estate rather than upon the surviving husband. 
Willeter v. Dobie, supra; Wheeler's Estate, 4 Pa. Dist. R., 265; Jackson 
v. Westerfield, 61 How. Pr., 399; Re Stadtmuller, 110 App. Div., 76, 
96 N. Y., Supp., 1101. 

If a inarried woman dies intestate her estate is chargeable with funeral 
expenses only in such exceptional instances as were pointed out in 
Bowen v. Daugherty; but if she makes a will charging her estate with 
the payment, the burden thus imposed becomes the primary lability. 

The plaintiff is entitled to reimbursement. | 

Judgment affirmed. 





H. G. McNEILL v. A. R. SUGGS. 
(Filed 24 September, 1980.) 


1. Usury A a—wUsury is knowingly taking or receiving greater rate of 
interest than six per cent. 

Usury is the taking, receiving or charging a greater rate of interest 
than six per cent, either before or after the interest may accrue, when 
knowingly done, and it works a forfeiture of the interest and when the 
unlawful interest has been paid the debtor may recover twice the amount 
so paid in an action in a court of competent jurisdiction. C. S., 2306. 
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2. Limitation of Actions E c~—Statute must be pleaded when relicd on as 
defense to action to recover penalty for usury. 

In an aetion to recover the statutory penalty for usury the two-year 
statute of limitations must be pleaded when relied on as a defense, the 
clause relating thereto having been taken out of section 3836 of The Code 
and placed in the chapter relating to civil procedure, C. 8., 442, and 
thereby made a statute of limitations, but when properly pleaded the 
burden is upon the plaintiff to prove that his suit is brought within two 
years from the time the cause of action accrued. 

3. Appeal and Error K a-——Where findings of fact are not sufficiently defi- 
nite to apply law relating thereto the case will be remanded. 


Where in an action to recover the statutory penalty far usury the two- 
vear statute of limitation is pleaded in bar of recovery, and the case is 
referred to a referee, the defendant is entitled to a specific finding of fact 
in regard to the date of the transactions so that the law in regard to the 
plea of the statute can be applied to the facts, and where the findings of 
fact are not sufficiently definite on this point the case will be remanded 
for additional facts, which in this case may be found by the trial court 
without the necessity of another reference. 


Apres by defendant from Lyon, Hmergency Judge, at April Term, 
1930, of Harwerr. Error. 

This is an action for the recovery of usury--double an alleged ex- 
cessive rate of interest paid by the plaintiff to the defendant. 

The plaintiff filed a complaint, an amended complaint, and an 
amendment to the amended complaint, and to each of these the defend- 
ant filed an answer, denying that he was indebted to the plaintiff or that 
he had collected an excessive rate of interest, and pleacing the statute 
of limitations. The transactions began in December, 1920, and con- 
tinued for several years. 

The cause was referred, and on 31 January, 1930, the referee made 
the following report: 

1. All causes of action except the transaction involving the note for 
$3,000 dated 20 May, 1922, occurred more than two years prior to the 
commencement of the suit. 

2. On 20 May, 1922, the plaintiff gave the defendant a note for 
*3,000, which note was secured by a chattel immortgage. The considera. 
tion for this note was a balance due to the defendant by plaintiff and 
*1,600 paid to the plaintiff by defendant. 

3. The note sect forth as a counterclaim or cross-action by the defend- 
ant against the plaintiff, which note was dated 1 November, 1918, for 
$459 was included in settlements made between plaintiff and defendant 
prior to 20 May, 1922. 

4. On 20 May, 1922, when the $3,000 note was given, this, in addi- 
tion to the amount paid at that time by the defendant to the plaintiff, 
settled all matters up to that date. 
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3». Payments were made from time to time on this $3,000 note, and a 
tinal settlement was made between the parties through Caviness Brown, 
Esq., and he caleulated the interest and fixed the amounts due by plain- 
tiff to the defendant. When this settlement was made, it settled all 
matters between plaintiff and defendant up to that period. 

6. Testimouy as to payments and dates of payments were rather 
contusing, but the referee finds that the defendant charged and received 
against the plaintiff ten per cent on this $3,000 loan, and when settle- 
ment was made, such settlement was calculated on a basis of ten per 
cent, 

7. Interest was charged on the $3,000 note until it was paid and from 
the payments made the referee finds that the interest paid on said note 
was certainly as much as $800, and that this interest was usurious 
interest 1n that it was in excess of six per cent, and was knowingly 
charged and received by the defendant. 


Conclusions oF Law, 


The referee therefore concludes as a matter of law: 

1. That the plaintiff is entitled to recover of the defendant the sum 
of $600, this being twice the amount of interest paid. 

2. The referee further finds that the plaintiff is not indebted to the 
defendant on the counterclaim set forth in the answer. 

The defendant filed exceptions, which were overruled. Judgment for 
plaintiff in the sum of #600; appeal by defendant upon assigned error. 


Hloyle & Hoyle for appellant. 
Young & Young, W. P. Byrd and J. R. Baygett for appellee. 


ApaMs, J. Taking, receiving, reserving, or charging a greater rate 
of interest than six per cent, either before or after the interest may 
accrue, When knowingly done, works a forfeiture of the whole interest; 
wid if a person pays an unlawful rate of interest, he or his legal repre- 
sentative nay, by suit in a court of competent jurisdiction, recover twice 
the amount of interest paid. C. S., 2306; Ragan v. Stephens, 178 
N. C., 101. , 

The statute (C. S., 2306), formerly contained a proviso that an action 
to enforce the penalty should be commenced within two years from the 
time the usurious-transaction occurred (The Code, 3836); and it was 
held that a defendant was entitled to the protection of this clause, 
although it was not pleaded. Roberts v. Ins. Co., 118 N. C., 429, 435, 
Tayloe v. Parker, 187 N. C., 418. But the clause was subsequently 
taken out of section 3836 of The Code and transferred to the chapter 
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in Civil Procedure prescribing the limitation of actions. Revisal, sec. 
396; C.S., sec. 442. It was thereby made a statute of limitations. This 
is pointed out in Burnett v. A. R., 163 N. C., 186, 193, the reversal 
by the Supreme Court of the United States not affecting the decision of 
this question. A. RA. v. Burnett, 239 U. S., 199, 60 Law Ed., 226. 

The objection that the action was not brought within the time hmuited 
was specifically pleaded. C. S., 405. This plea imposed upon the plain- 
tiff the burden of showing that his suit was brought within two years 
from the time his cause of action accrued. Jllery v. Lumber Co., 172 
N. C., 296. In the amendment to his amended complaint, which was 
filed on 23 August, 1929, he alleged that on 20 May, 1922, he executed 
and delivered to the defendant his note in the sum of 43,000, together 
with a deed of trust as security. 

It is contended by the defendant that the last transactions in refer- 
ence to the note for $3,000 took place on 17 November, 1924; that the 
amendment constitutes a new cause of action; and that, as more than 
two years intervened between the last communication of the parties and 
the filing of the last amendment, the plaintiff’s cause is barred. The 
plaintiff says that the amendment is merely an amplification of allega- 
tions in his previous pleadings; that the summons was issued on 
21 February, 1925, and that his action is not barred. 

It would be a doubtful undertaking if we should try to determine 
these contentions upon the face of the record. Of course we have io 
access to the evidence, and in the plaintiff’s pleadings the references to 
the note of $3,000 are not sufficiently definite to enable 1s to hold as a 
conclusion of law that the loan of $3,000 referred to in the thirteenth 
and fourteenth paragraphs of the amended complaint is embraced in the 
note set out in the amendment to the amended complaint. 

The referee’s report is indefinite as to the statute of limitations. It 
contains a finding of fact that all causes are barred except the one in- 
volving the note of $3,000. If the finding raises an inference that the 
latter is not barred it is defective, because no dates are fixed upon which 
the law can be declared. The defendant is entitled to a specific finding 
of the facts upon his contentions, so that it may be decided whether upon 
the facts as found the plaintiff’s action is barred. The cause is there- 
fore remanded for additional facts, which we presume may be ascer- 
tained by the court without the necessity of another reference. 

Error and remanded. 
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STATE vy. HARVEY LAWRENCE. 
(Filed 24 September, 1930.) 


1. Criminal Law I c—Mere presence of guards during trial does not 
prejudice defendant and is not ground for new trial. 

The mere fact that the officers of the court guarded the outside of the 
court-room with State militia during the course of the prisoner's trial in 
a criminal proseeution, for the prisoner's protection, does not alone en- 
title the prisoner to a new trial on appeal upen the ground that a fair and 
impartial trial, guaranteed by the Constitution, had not been given him, 
where it appears that no demonstration had been made against him or 
anything done that could have prejudiced his rights, and his exception to 
the refusal of the trial court to allow his motion that the guard be dis- 
missed will not be sustained on appeal, ordinarily matters of this kind 
being within the sound discretion of the court. 

2. Criminal Law L g—Supreme Court is confined to matters of law or 
legal inference on appeal in criminal cases, 

The Supreme Court is confined to matters of law or legal inference 
npon an appeal in a criminal prosecution. Article IV, section &, 

3. Crimina) Law B a—In this case held: question of whether defendant 
was too intoxicated to have criminal intent was for jury. 

Where the prisoner on trial for a capital felony relies upon his evi- 
dence tending to show that he was too intoxicated at the time of the 
commission of the crime te haye a criminal intent, and there is evidence 
to the contrary offered by the State, the conflicting evidence raises an 
issue of fact for the determination of the jury under proper instructions 
from the court. 

4. Criminal Law L d—Where instructions do not appear of record they 
will be deemed to be without error. 


Where the charge of the trial court to the jury does not appear of 
record on appeal it will be conclusively presumed that the court correctly 
charged the law arising upon the evidence. 


AppraL by defendant from Midyette, /., at April Special Term, 1930, 
of Hertrorp. No error. 

At his trial on an indictment for burglary, the defendant in this 
action was convicted of burglary in the first degree. C. 8., 4232. From 
judgment that he suffer death by means of electrocution, as prescribed 
by statute, C. S., 4233, defendant appealed to the Supreme Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
A. 7. Castelloe and V. D, Strickland for defendant. 


Connor, J. On his appeal to this Court the defendant contends that 
if the judgment from which he has appealed is affirmed, and executed as 
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required by statute, he will be deprived of his life, without due process 
of law, for that the trial at which he was convicted and sentenced to 
death, was conducted under such conditions that it was not a fair and 
impartial trial according to the law of the land. Upon this contention, 
defendant prays that a new trial be granted him by this Court. 

It appears from the statement of the case on appeal in the record, 
that there was present during the trial in the Superior Court a guard 
consisting of twenty-eight armed members of the State militia. This 
guard was present for the purpose of protecting the defendant during 
the trial from apprehended violence and of assuring the defendant a 
fair and impartial trial. There is nothing in the record tending to show 
the ground of such apprehension. There was no manifestation, either 
before or at the trial, of any ill-will toward the defendan: on the part of 
citizens of Hertford County, or of any purpose on their part to prevent 
or interfere with an orderly trial, by violence or otherwise. The guard 
was doubtless provided because it was apprehended by the sheriff of 
Hertford County and others whose duty it was to protect the defendant, 
and assure him a fair and impartial trial, that, because of the nature of 
the crime with which the defendant was charged, there might be some 
outburst of feeling against the defendant on the part of those who should 
attend the trial, followed by some attempt to do him harm. Fortunately, 
there was no such outburst. The presence of the guard in the court- 
house yard and the jail nearby did not prejudice the defendant. The 
learned and experienced judge who presided at the trial, at the request 
of counsel for defendant, excluded the members of the guard from the 
court-room during the trial. Huis denial of defendant’s motion that the 
guard be dismissed and sent away, was not error for which defendant is 
entitled to a new trial. This motion was addressed to his discretion, and 
his ruling, in the absence of a palpable abuse of such discretion, cannot 
be reviewed by this Court. As was said in Rawls v. Lupton, 193 N. C.,, 
428, 187 8S. E., 175, “We have no power here except to review upon 
appeal decisions of the courts below upon matters of lew or legal in- 
ference.” Const. of N. C., Art. IV, sec. 8. 

We cannot hold that where as in the instant case the executive officers 
of the State have provided an armed guard for the protzction of a de- 
fendant in a criminal action, during his trial, from apprehended vio- 
lence or from manifestations, during the trial, on the part of those 
present, of ill-will toward the defendant, the mere presence of the guard 
at the trial deprives the defendant of a fair and impartial trial—such 
as he is entitled to under the laws of this State. Ordinarily, matters of 
this kind are within the discretion of the presiding judge, whose duty 
it 1s to see that conditions surrounding the trial are not prejudicial to 
the defendant. S. v. Newsome, 195 N. C., 552, 143 S. E., 187. 
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It is not contended on this appeal that the evidence offered at the 
trial by the State was not sufficient to support the verdict that defendant 
is guilty of burglary in the first degree as charged in the indictment; 
nor is it contended that evidence offered by the State was submitted to 
the jury over the objection of defendant, or that evidence offered by the 
defendant was excluded upon objection by the State. The evidence set 
out in the case on appeal, admittedly competent in all respects, was 
amply sufficient to sustain the verdict. 

The defendant for his defense relied upon evidence offered by him 
tending to show that he was so intoxicated, as a result of drinking 
whiskey, at the time the evidence offered by the State tended to show 
that he broke and entered the dwelling-house as charged in the indict- 
ment, that he was incapable of forming the unlawful intent charged, 
which was an essential element of the crime. 8S. v. Allen, 186 N. C.,, 
302, 119 S. E., 504. There was evidence, however, offered by the State, 
tending to show that defendant was not intoxicated, as he contended, 
and that he was not under the influence of whiskey at the time the crime 
was committed. As there was no exception to the charge of the court to 
the jury—the charge not appearing in the case on appeal prepared by 
counsel for defendant, and accepted by the solicitor for the State—it 
must be conclusively presumed that the conflicting evidence was prop- 
erly submitted to the jury under correct instructions as to the law ap- 
plicable to the facts as the jury should find them from the evidence. 

Where the charge of the court to the jury is not included in the case 
on appeal certified to this Court, it is presumed that it was not prejudi- 
cial to the appellant. S. v. Sigmon, 190 N. C., 684, 180 S. E., 854; 8. v. 
Clarivey, 190 N. C., 319, 129 S. E., 802; In ra Westfeidt’s Will, 188 
N. C., 702, 125 8. E., 5381; Indemnity Co. v. Tanning Co., 187 N. C,, 
190, 121 S. E., 468; Bank v. Wysong, 177 N. C., 284, 98 S. E., 769; 
Ellison v. Telegraph Co., 163 N. C., 5, 79 8. E., 277. 

Defendant’s only assignment of error on his appeal to this Court is 
based upon his exception to the refusal of the court to allow his motion 
that the guard, provided for the protection of defendant during his 
trial, be dismissed. This assignment of error cannot be sustained. We 
find no error on the record. The judgment is, therefore, affirmed. 

No error. 
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ERNEST BRANTON vy. JF. YT. MATTHEWS. 
(Filed 24 September, 1930.) 


Execution K a—Evidence in this case held sufficient for submission of 
issue as to defendant's wilful or wanton infliction of injury. 


Although negligence alone in the infliction of a personal injury is not 
sufficient to support an execution against the person of the defendant. 
intent to inflict the injury may be constructive, and where the acts of 
the defendant are so reckless or indifferent to the safety of life or limb 
as to amount to wilfulmess or wantonness, they are equivalent in spirit 
to actual intent, and, Held, the evidence in this ease tending to show that 
the defendant and his driver, while intoxicated, operated defendant's car 
recklessly and wilfully, was sufficient to warrant the submission of the 
issue and sustain an affirmative answer thereto. 


APPEAL by defendant from Small, J., at August Term, 1930, of Prev. 
No error. 


Albion Dunn for plaintiff. 
Julius Brown for defendant. 


Per Curiam. This is an action to recover damages to the plaintiff’s 
person and property resulting from a collision of automobiles alleged 
to have been caused by the negligence of the defendant. The verdict 
was favorable to the plaintiff, and from the judgment rendered the de- 
fendant appealed on exceptions appearing in the record. 

There was evidence tending to show that the defendant owned the 
ear, and that he and hi§ driver operated it recklessly and wilfully while 
they were under the influence of intoxicating liquor. 

All matters involved in the exceptions have heretofore been resolved 
against the defendant’s contentions. Of course an execution against the 
person would not be allowed upon a mere finding of negligence, but as 
ig said in Oakley v. Lasater, 172 N. C., 96, only when the injury has been 
inflicted intentionally or maliciously—:. e., when there is an element 
of fraud, or violence, or wantonness and wilfulness, or eriminality. 
C.S., 768; Coble v. Medley, 186 N. C., 479; Foster vu. Hyman, 197 
N. C., 189. In the last case after a definition of wilfulness and wan- 
tonness this language appears: “A breach of duty may %e wanton and 
wilful while the act 1s yet negligent; the idea of negligence is eliminated 
only when the injury or damage is intentional. Ballew v. R. R., 186 
N. C., 704, 706. In Foot v. R. R., 142 N. C., 52, in which the jury 
found in response to separate issues that the plaintiff had been injured 
by the wanton and wilful negligence of the defendant, distinction was 
noted between the wilfulness which is referred to a breach of duty and 
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wilfulness which is referred to the injury; in the former there is wilful 
negligence and in the latter intentional injury. But as stated in Ballew 
v. R. R., supra, the intent to inflict the injury may be constructive as 
well as actual. It is constructive where the wrongdoer’s conduct 1s so 
reckless or so manifestly indifferent to the consequences, where the 
safety of life or limb is involved, as to justify a finding of wilfulness 
and wantonness equivalent in spirit to actual intent.” 

The application of these principles by appropriate instructions was 
ample justification for the answer to the third issue relating to the 
defendant’s condition and his reckless and wanton conduct. 8S. v. Trott, 
190 N. C., 674. 

The other exceptions disclose no reversible error. 

No error. 





COUNTY OF CARTERET v. SIMMONS CONSTRUCTION 
CORPORATION ET AL. 


(Filed 24 September, 1930.) 


Pleadings F a—Motion for bill of particulars is addressed to sound dis- 
cretion of trial court. 


A motion for a bill of particulars is addressed to the inherent yeneral 
power of the trial court to regulate the conduct of trials, and when 
fairly exercised Is not appealable. 


AprgeaL by defendants from Nunn, J., at March Term, 1930, of 
CARTERET. 

Civil action for damages. 

Motion by defendants for bill of particulars; allowed in part and 
denied in part. 

Defendants appeal, assigning errors. 


E. Wf. Gorham, Guion & Guion and McLendon & Hedrick for plain- 
tiff. 

Moore & Dunn and J. F. Duncan for Stmmons Construction Corpora- 
tion and Floyd M. Simmons. 

J.F. Duncan, C. R. Wheatly and Inther Hamilton for G. W. Hunt- 
ley and George Brooks. 

C. Rk. Wheatly and Ward & Ward for C. K. Howe and W. L. Stancil, 
defendants. 


Per Curtam. The record discloses no action on the part of the trial 
court of which the defendants can justly complain. 
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The pertinent rule is stated in 49 C. J., 625, as follows: 

“Tt 1s a matter for the sound discretion of the cour: whether under 
the circumstances of the case a demand for a bill of particulars should 
be granted or refused. This power of the court exists by virtue of its 
general power to regulate the conduct of trials, and it is incident to its 
general authority in the administration of justice. It is the same power 
in kind that courts have to grant a new trial on the ground of surprise.”’ 

Our own decisions are to the same effect: Power Co. v. Elizabeth City, 
188 N. C., 278, 124 8. E., 611; Townsend v. Wilkams, 117 N. C., 330, 
23S. E., 461. 

Affirmed. 








In RE PETITION OF EMILY M. PEADEN anp MAGGIB L. CLARK. 
(Filed 1 October, 1930.) 


1. Gifts A c—In this case held: transaction operated as absolute gift 
which could not be subsequently affected by donor. 


Where the grantor in a deed reserves a life estate to himself and con- 
veys the remainder in fee to his son upon condition that at the grantor’s 
death, or sooner at the grantee’s option, the grantee pay to the two 
daughters and one granddaughter of the grantor the sum of five hundred 
dollars each, and the deed is registered and accepted by the grantee: Held, 
the coudition for the payment of the stipulated sum operates as an abso- 
lute gift to the daughters and granddaughter which may not be revoked 
by the grantor, and upon the death of the granddaughter intestate during 
the lifetime of the grantor he may not dispose of her shave by will, which 
should be paid to her administrator for distribution according to the 
canons of descent. 


2. Descent and Distribution B d—TIn this case held: father of deceased 
child was entitled to inherit from such child under canons of descent. 


Where an intestate dies leaving her surviving her father, and has no 
husband, brothers or sisters, or issue of brothers or sisters, her father 
is entitled to distribution under the canons of descent. C. S., 137, sub- 
section 6. 


3. Deeds and Conveyances C f—Grantee accepting deed is bound by its 
conditions, 


Where a deed to lands is conditioned upon the payment by the grantee 
of a stipulated sum in the future to persons designated by the grantor, 
upon acceptance of the deed by the grantee he is bound to the perforim- 
ance of the condition. 


4. Appeal and Error K a—TIn this case administration of estate is neces- 
sary and case is modified and affirmed. 


The Supreme Court will take judicial notice on appeal of the lack of 
administration of an estate, necessary to the determination of the case, 
and where the record discloses such deficieney the judginent will be re- 
manded in order that the defect be remedied. 
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ApprEat by petitioners, Emily M. Peaden and Maggie L. Clark, from 
Barnhill, J., at May Term, 1930, of Prrr. Modified and affirmed. 

On 22 December, 1909, H. J. Smith and wife, Arrena Smith, made 
and executed a deed to Jesse S. Smith and his heirs and assigns, to a 
certain tract of land in Pitt County, N. C., describing it, containing 
64.8 acres. The following is in the deed: “Witnesseth, that said H. J. 
Smith and Arrena Smith, his wife, in consideration of one dollar, to 
them paid by the said Jesse S. Smith, the receipt of which is hereby 
acknowledged, and for the further consideration of fifteen hundred dol- 
lars to be paid as hereinafter stated, have bargained and sold, and by 
these presents do bargain, sell and convey to said Jesse S. Smith and his 
heirs,” ete. Then the land is described by metes and bounds. “The said 
H. J. Smith and wife, Arrena Smith, hereby excepts and reserves their 
life estate, in all the above-described land except that portion heretofore 
deeded and conveyed to said Jesse S. Smith, and it is further under- 
stood and agreed between said parties, that in order to make this deed 
effectual and binding, the said Jesse 8. Smith is to pay at the death of 
said H. J. Smith and Arrena Smith (or sooncr if he desires te do so), 
the sum of fifteen hundred dollars, as follows: To our daughter, Emily 
M,. Peyton, the sum of $500; to our daughter, Maggie L. Clark, the 
sum of $500; to our granddaughter, Lucey Itlks, the sum of $500.” Then 
follows the habenduni clause, ete. 

The deed was duly signed, acknowledged and recorded in the register 
of deeds office for Pitt County, N. C. The granddaughter, Lucy Elks, 
mentioned in the deed, died intestate prior to the death of the said 
H. J. Smith and Arrena Smith, leaving surviviug her father, James W. 
Elks, the respondent in this proceeding. Arrena Smith died before her 
husband, H. J. Smith. The said H. J. Smith died, leaving a last will 
and testament, in which appears the following: “First, I have already 
deeded to Jesse S. Smith my home place of 46 acres, more or less, valued 
at $4,700, and coming in possession at my death, he shall pay to my 
daughter, Emily M. Peaden, $750, and to my daughter, Maggie L. 
Clark, $750, total $1,500 to be payable by Jesse S. Sinith. I will and 
bequeath to my daughters, Emily M. Peaden and Maggie L. Clark, all 
my personal property of every description, including money that might 
be on hand at my death equal between the two, Maggie L. Clark and 
Emily M. Peaden.” 

The following judgment was rendered by the court below: “This cause 
coming on to be heard at the May Term, 1930, of Pitt County Superior 
Court, before his Honor, M. V. Barnhill, judge presiding, and being 
heard upon an appeal from former judgment of the clerk of the Supe- 
rior Court of Pitt County, and being heard upon the petition of Mrs. 
Emily M. Peaden and Mrs. Maggie L. Clark, and the answer of James 
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W. Elks, and after argument by counsel, it appearing to the court that 
the judgment entered by J. F. Harrington, clerk of the Superior Court, 
should be sustained and that James W. Elks is the owner and entitled 
to the sum of $500, now deposited in the office of the clerk of the Supe- 
rior Court: It is therefore, upon motion of F. G. James & Son, attor- 
neys for James W. Elks, ordered, adjudged and decreed that James W. 
Elks is the owner and entitled to the sum of $500, so deposited, and the 
clerk of the Superior Court of Pitt County is authorized, empowered 
and directed to pay over said amount to James W. Elks. It is further 
ordered that the costs of this proceeding be paid by the petitioners.” 


Lh. W. Gaylord and Albion Dunn for petitioners, Emily M. Peaden 
and Maggie I. Clark. 
PF. G. James & Son for James W. Elks, respondent. 


Crarkson, J. The question involved: Was the provision in the H. J. 
Smith deed that the grantee was to pay, upon the death of the grantor 
(or sooner if he desires to do so), the sum of $500 to Lucy Elks (and 
the petitioners, Emily M. Peaden and Maggie L. Clark) an absolute 
gift, or was the same subject at all times to the control of the grantor, 
prior to its actual payment? We think it was an absolute gift—the 
language of the deed clearly shows it was intended as such. 

It is well settled that the acceptance of a deed by a grantee renders 
him liable to pay the consideration. Peel v. Pecl, 196 N. C., 782. This 
is not disputed on the record by Jesse S. Smith, who admits that he is 
liable for the amount he agreed to pay for the land, and has deposited 
the $500 with the clerk of the court of Pitt County. The question is to 
whom should it be paid? Under the deed, “It is further understood and 
agreed between the said parties” that he pay “to our daughter, Emily M. 
Peaden, the sum of $500; to our daughter, Maggie L. Clark, the sum 
of $500; to our granddaughter, Lucy Elks, the sum of $500.” Lucey 
Elks died intestate and left her father, James W. Elks, surviving her. 

C.S., 137, subsection 6, is as follows: “If in the lifetirae of its father 
and mother, a child dies, intestate, without leaving husband, wife or 
child, or the issue of a child, its estate shall be equally divided between 
the father and mother. If one of the parents is dead at the time of the 
death of the child, the surviving parent shall be entitled to the whole 
of the estate. The term ‘father’ and ‘mother’ shall not apply to step- 
parent, but shall apply to a parent by adoption: Provided, that a parent, 
or parents, who has wilfully abandoned the care, custody, nurture and 
maintenance of such child to its kindred, relative or other person, shall 
forfeit all and every right to participate in any part of said child’s 
estate under the provisions of this section.” 
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We think the will made by H. J. Smith inoperative, so far as the 
subject of this action is concerned. The grantor H. J. Smith agreed 
with the grantee to sell him the land for $1,500, and it was understood 
and agreed between the parties that the $1,500 was to be paid $500 to 
each of the two daughters and $500 to the granddaughter. We think 
this is an irrevocable gift to the daughters and granddaughter. 

In 28 C. J., p. 672, part sec. 74(4) is the following: “Close relation- 
ship between the parties, such as husband and wife, parent and child, 
and the lke, creates a presumption that a delivery of property from one 
to the other, without explanatory words, was intended as a gift, and 
such presumption is strengthened by proof that the donor on previous 
occasions had made similar gifts. The rule does not apply to transac- 
tions between brother and sister, they being regarded as strangers. This 
presumption, however, does not arise unless there 1s a delivery of the 
property, or unless, in case of a gift of land, it is followed by actual and 
unequivocal possession and improvement.” Section 75(5): “The accept- 
ance of a gift, beneficial to the donee and otherwise complete, will be 
presumed, unless the contrary is made to appear, even though the donee 
did not know of the gift at the time it was made. The rule is espe- 
cially applicable where the donee is laboring under some disability. 
Thus, where a gift made to an infant is beneficial, and not burdensome, 
the law will presume acceptance, or, as some courts say, ‘the law accepts 
it for him.” Harrell v. Tripp, 197 N. C., 426. 

It is not necessary in this case to rely on any presumption, the un- 
equivocal language of the deed makes it a gift, which the grantee in the 
deed agreed to pay to the respective parties. 

It may be noted that the record discloses that there is no administra- 
tion on the estate of the granddaughter, Lucy Elks. No question has 
been raised as to this, by the petitioners, appellants, but the court will 
take judicial notice of the defect. There must be an administration on 
her estate. Therefore, the judgment is 

Modified and affirmed. 








C. L. WILLIAMS, Sorntciror oF FourrtH NorTH CAROLINA JUDICIAL DISTRICT, 
on RenaTION oF THE STATI OF NORTH CAROLINA, v. JOHN B. 
HOOKS kT AL. 

(Filed 1 October, 1930.) 


1. Clerks of Court B a—Statute does not require clerk to invest funds 
paid into his hands for minor under C. S., 148. 

Where funds belonging to a minor are paid into the hands of the clerk 

of the Superior Court by an administrator under the provisions of C. 8.. 

148, discharging the administrator and his sureties from liability in regard 
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thereto, it is not required by statute, C. S., 153, 956, that the clerk invest 
the funds, upon interest, unless so directed, the clerk being liable for 
such funds as an insurer, and the clerk and his sureties are not liable for 
the amount of interest the funds would have drawn if they had been so 
invested, but if the funds are actually invested by the clerk he is liable 
tor the interest actually reeeived therefrom, since a fiduciary will not be 
allowed to make a personal profit out of funds committed to his custody. 


2. Appeal and Error K a—Where findings of fact are not sufficient for 
determination of cause the case will be remanded. 


Where on appeal there is no agreed statement of fact or finding as to 
whether a deceased clerk of court invested and received interest, for 
Which his estate must account, on a sum paid into his hands under the 
provisions of C. S.. 148, the case will be remanded for a specific finding in 
regard thereto. 


Civin action, before Sinclair, J., at April Term, 1930, of Wayne. 

Prior to 1920, John B. Hooks was clerk of the Supcrior Court of 
Wayne County and died in office on 28 November, 1929. The defend- 
ant, Goldsboro Savings aud Trust Company, was appointed receiver 
of the estate of said clerk in December, 1929. On 16 February, 1920, 
Clara G. Hill, administratrix of the estate of William L. Hill, paid to 
John B. Hooks, clerk of the Superior Court of Wayne County, the sum 
of $2,780.85 for the use of the minor children of the said William L. 
Hill, deceased. The agreed facts show that “said funds were com- 
mingled by the said John B. Hooks, clerk of the Superior Court, with 
other funds in his office in such manner that it was impossible to 
identify such funds or any notes or securities in which the same were 
invested; that the property of the estate of John B. Hooks, clerk of the 
Superior Court of Wayne County, consisted principally of certificates 
of deposit, which bore interest at the rate of four per cent per annum 
and mortgage notes which bore interest at the rate of six per cent per 
annum; that a considerable portion of the notes held by John B. Hooks, 
clerk of the Superior Court of Wayne County, are worthless and uncol- 
lectible, and that it is impossible at this time to determine the exact 
amount of the same; that there is no circumstance or evidence to show 
that any of the worthless notes represented investments of the fund 
above referred to and no circumstance or evidence to show that John B. 
Hooks was negligent in investing any of the funds of his estate in said 
notes which are now worthless.” 

The record further tends to show that from time to time the said 
clerk duly paid to said minors the sum of $2,154.10, leaving a balance 
due of $576.75. The claimants contend that this balance of $576.75 
should bear interest from the date it was paid into the clerk’s hands, and 
this interest added to the principal sum due would make a total of 
$1,695.68. The trial judge allowed the claim to the amount of the 
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principal, to wit, $576.75, but declined to allow interest, “the court find- 
ing as a fact and concluding as a matter of law that the receiver is not 
obligated to pay the said Otis Hill and others any interest on the funds 
held by J. B. Hooks, C. 8. C., for said Otis Hill and others.” 


From the foregoing judgment claimants appealed. 


R. H. Taylor for claamants. 
Kenneth C. Royall and J. N. Smith for recewwer. 


BrocveEn, J. Is a clerk of the Superior Court liable for interest upon 
funds paid to him in his official capacity for the use of minors ? 

The pertinent statutes relating to the subject under discussion are 
C. S., 148, 153, and 956. C. S., 148, authorizes an administrator or 
executor to pay into the office of the clerk of the Superior Court any 
moneys belonging to the legatees or distributees of the estate, and such 
payment shall operate as a discharge of such administrator or executor 
and his sureties, to the extent of the amount so paid. It is apparent that 
this statute was enacted primarily for the relief of executors, adminis- 
trators and collectors. C. S., 158, authorizes an executor or adminis- 
trator to file a petition for settlement with an infant or absent defendant 
and to pay into court the funds in his hands, such funds “to be invested 
upon interest or otherwise managed under direction of the judge for the 
use of such absent person or infant.” Hence, funds paid into court in 
pursuance of this statute must be invested “upon interest” 1f so directed, 
and if not invested “upon interest” to be “otherwise managed under the 
direction of the judge,” ete. 

C. §., 956, requires the clerk of the Superior Court to submit an 
official report to the county commissioners on the first Monday in De- 
cember “of all public funds which may be in his hands.” Such report 
“shall give an itemized statement of said funds so held, the date and 
source upon which they were received, the person to whom due, how 
invested and where, in whose name deposited, the date of any certificate 
of deposit, the rate of interest the same is drawing, and other evidence 
of investment of said funds.” Obviously the quoted portion of the 
statute contemplates the investment of public funds although such in- 
vestment does not seem to be mandatory. Said section further provides 
that the report of the clerk “shall include a statement of all funds in 
their hands by virtue or color of their office.” It is to be observed that 
the latter clause of the section does not mention interest or investment. 

It is manifest that there is no mandatory requirement of law, 1mpos- 
ing upon the clerk of the Superior Court, the express duty of investing 
funds in his hands belonging to minors. Clerks of Superior Courts fre- 
quently hold substantial sums of money belonging to minors for long 
periods of time, and it is a hardship that a person under disability 
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should be compelled to have his money lie idle, when, by the exercise of 
sound business prudence and close scrutiny of security required for the 
protection of the investment, the fund conld be materially augmented. 
Upon the other hand, “it is settled in this State that the bond of a public 
officer is liable for money that comes into his hands as en insurer and 
not merely for the exercise of good faith.” S. v. Ehringhaus, 30 N. C., 
7; Presson v. Boone, 108 N. C., 79, 12 8. E., 897; Smith v. Patton, 131 
N. C., 396, 42 S. E., 849; Gilmore v. Walker, 195 N. C., 460, 142 S. E,, 
579, 59 A. L. R., 53. Thus, if the clerk makes an investment in the 
utmost good faith and in the exercise of sound business judgment, and 
the investment fails, he is still responsible for the money and must pay 
it to the person entitled thereto. If he deposits the money in a bank 
of known and approved solvency and the bank thereafter fails, he must 
suffer the loss, because if he fails to pay upon demand the law presumes 
that he misappropriated the fund at the very instant it came into his 
hands. 

In the case at bar, notwithstanding the silence of the law upon the 
question of interest, it is contended by the claimants that as a matter of 
fact the clerk invested the funds and collected interest thereon cither by 
means of certificates of deposit or loans upon real estate. If such be the 
fact, the clerk would be liable for the interest he received. for it is now 
a truism of the law that no fiduciary can make a personal profit out of 
funds committed to his custody. There is no agreed statement of fact 
with reference to this question and uo finding by the trial judge. There- 
fore, the cause is remanded to the Superior Court of Wayne County for 
a specific finding as to whether the clerk actually received intcrest upon 
the fund in controversy, and, 1f so, the amount thereof. If the deceased 
clerk did not receive interest upon the fund in controversy, the judgment 
rendered is correct. If he did receive interest thereon, his estate must 
account to the claimants for the proper amount thereof. 

Remanded. 





a  . .. ee 


VHE TEXAS COMPANY vy. THE BEAUFORT OIL AND FULL COMPANY. 
(Filed 1 October, 1930.) 


1, Appeal and Error C b—Certified statement of case on appeal will stand 
when appellee fails to serve countercase or exceptions. 


Where the appellant prepares his statement of case on appeal and 
service thereof is accepted by the appellee within the time allowed by the 
judge, and is certified by the clerk as a part of the record, in the absence 
of seryice of exceptions or countercase it is deemed arproved by the 
appellee, C. S., 643, and will stand in the Supreme Court as the case on 
appeal, 
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2. Trial C b—Motion that defendant be denied the right to present de- 
fense held to be addressed to discretion of trial court in this case. 

Where, in an action in ejectment the trial court orders the defendant te 
file a bond conditioned for the payment of such sum as the plaintiff 
might recover as reasonable rent for the property, and continues the case 
to the next term, the plaintiff's motion at the call of the case at the sue- 
eeeding term that the defendant not be allowed to present his defense 
because of his failure to file the bond is in effect a motion that defend- 
ant’s answer be stricken from the vecora@ and judgment by default en- 
tered, and is addressed to the discretion of the trial court, and the re- 
fusal of such motion is not reviewable on appeal. 

3. Landlord and ‘Tenant. D d—lIn this case held: evidence of termination 
of lease contract by lessor according to its provisions sufficient for 
jury. 

Where 2 lease contract provides that the term of the lease should be 
for a period of five years subject to termination by the lessor at the 
expiration of any veurly period upon thirty days written notice. and for 
cancellation of the contract for condition broken, in an action in eject- 
ment the granting of defendant’s’ motion as of nonsuit for that there was 
no allegation or evidence tending to show a breach of condition by the 
lessee for which the lease could be canceled, is error. there being eyvi- 
dence that the defendant entered inte possession under the lease eontract 
and that the plaintiff gave the notice required to terminate the lease at 
the expiration of a yearly period according to its terms. 


AppEaL by plaintiff from Barnhill, J., at June Term, 1930, of 
CarTERET. Reversed. 

This action for the summary ejectment of defendant from land de- 
scribed in a heense agreement entered into by and between plaintiff and 
defendant, and for the recovery of reasonable rent for said land since 
the expiration of defendant’s term under said heense agreement, was 
begun in the eourt of a justice of the peace of Carteret County on 
18 February, 1930. 

The action was docketed for trial in the Superior Court of said 
county on 1 March, 1930, on the appeal of plaintiff from the judgment 
of the justice of the peace that plaintiff is not entitled to recover 
therein. 

At March Term, 1930, of the Superior Court of Carteret County, 
which began on 10 March, 1930, on motion of plaintiff, an order was 
made by Nunn, J., that defendant file a bond in the sum of $500, with 
sufficient surety to be approved by the court, conditioned for the pay- 
ment by defendant to plaintiff of such sum as plaintiff might recover in 
this action as reasonable rent for said land, since the expiration of de- 
fendant’s term under the license agreement. The action was thereupon 
continued to the next term of said court. Defendant excepted to said 
order and gave notice in open court of its appeal therefrom to the 
Supreme Court. This appeal was not perfected. 
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At June Term, 1930, when the action was called for trial, plaintiff 
moved the court to deny the defendant the right to present its defense, 
and for judgment by default, for the reason that defendant had failed to 
comply with the order made by Nunn, J., at March Term, 1930. This 
motion was denied, and plaintiff excepted. It does not appear on the 
record that defendant had filed the bond required by the order of 
Nunn, J. 

It appeared from the evidence offered by plaintiff at the trial, that on 
or about 13 September, 1927, plaintiff and defendant entered into the 
license agreement set out in the case on appeal, which is in writing; 
that under the terms of this agreement, defendant entered into possession 
of the land described in the affidavit filed by the plaintiff at the com- 
mencement of this action, and has since remained in possession thereof, 
occupying and using the same for the purposes and on tle conditions set 
out in the license agreement. 

This license agreement contains the following provisions: 

“(2). Term. This license shall continue for the term of five (5) 
years from and after 1 September, 1927, but subject to the termination 
by licensor at the expiration of the first year, or any subsequent yearly 
period by thirty (30) days prior written notice from the licensor to the 
licensee.” 

“(5). Cancellation. Licensor hereby reserves the right at any time 
to cancel and terminate this license forthwith, in event of the termina- 
tion or failure of consummation of a certain sales contract now in force, 
or being negotiated between the parties hereto, or any agreement in con- 
tinuation thereof, or in substitution therefor; or in case the licensee 
ceases to store, handle or sell the products of the licensor; or in case the 
licensee does not conduct the business on the licensed premises with due 
diligence in the judgment of the licensor; or in the event of the expira- 
tion or termination of a certain lease, dated 13 September, 1927, by and 
between G. J. Brooks, and wife, Onie Brooks, J. R. Duncan and C. R. 
Wheatley and wife, Osey G. Wheatley, and heensor.” 

Plaintiff contended that, written notice having been given by it to de- 
fendant, thirty days prior to 1 September, 1929, in accordance with the 
provisions of paragraph 2 of the license agreement, defendant’s term 
as a tenant of plaintiff expired on 1 September, 1929, and that since said 
date defendant has been in possession of said land, ho.ding the same 
after its term had expired. C.S., 2365, sec. 1. 

At the close of the evidence for the plaintiff, judgment was rendered 
as follows: 

“This cause coming on at this June Term, 1930, to be heard, and 
being heard before the undersigned judge and a jury, and plaintiff havy- 
ing rested after introducing the license or claimed lease, and notice 
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claiming termination thereof, but not alleging or offering to prove any 
default or breach by defendant, on defendant’s motion to nonsuit: 

Jt is ordered and adjudged that the action be dismissed as of nonsuit, 
and plaintiff will pay the costs to be taxed by the clerk.” 

From this judgment, plaintiff appealed to the Supreme Court. 


Moore & Dunn and W. O. Williams for plaintiff. 
C. R. Wheatly and J. F. Duncan for defendant. 


Connor, J. Defendant’s motion to dismiss this appeal, for that no 
“case on appeal,” as prescribed by statute or by the rules of this Court, 
appears in the record, is denied. The record, certified to this Court by 
the clerk of the Superior Court of Carteret County, contains a “case on 
appeal,” signed by attorneys for plaintiff appellant, and filed in the 
office of said clerk on 17 July, 19380. Service of this “case on appeal,” 
was accepted by attorneys for defendant appellee, on 17 July, 1930. The 
receipt of a copy of said “case on appeal’ is acknowledged, in writing, 
by attorneys for appellee. It does not appear that exceptions or counter- 
case was filed by said attorneys. The case on appeal, prepared by attor- 
neys for appellant, and served on attorneys for appellee within the time 
allowed by the judge, is deemed approved by them, in the absence of 
exceptions or countercase. C. 8., 645, S. v. Palmore, 189 N. C., 538, 
127 S. E., 599; 8. v. Carlton, 107 N. C., 956, 12 S. E., 44. Where ap- 
pellant’s statement of his case on appeal is sent to this Court, as a part 
of the transcript of the record, duly certified by the clerk of the Superior 
Court, and it appears that said statement of case on appeal was duly 
served on appellee within the time prescribed by statute, or allowed by 
the judge, and it further appears that no exceptions or countercase was 
served by the appellee on the appellant, it stands as the case on appeal 
in this Court. Pooth v. Ratcliffe, 107 N. C., 6,12 S. E., 112; Russell v. 
Dawis, 99 N.C 115, 0.8; 3, (805. 

Plaintiff’s motion, made when the action was called for trial at June 
Term, 1930, that defendant be denied the right to present its defense at 
said trial, for that defendant had failed to file the bond required by the 
order made at March Term, 1930, was in effect a motion that defend- 
ant’s answer be stricken from the record, and that plaintiff recover judg- 
ment by default, for want of an answer. No terms were imposed by the 
court, or accepted by the defendant when the order was made at the 
March Term. It did not appear that defendant’s failure to file the 
bond was wilful or contemptuous. At best, the motion was addressed to 
the discretion of the judge presiding at June Term. In no event, was 
plaintiff entitled to a favorable ruling on its motion as a matter of law. 
Finance Co. v. Hendry, 189 N. C., 549, 127 S. E., 629; Lumber Co. v. 
Cottingham, 173 N. C., 323, 92 S. E., 9; and 168 N. C., 544, 84.8. E., 
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864. The ruling of the judge is not reviewable on plaintiff’s appeal to 
this Court. Power Co. v. Lessem Co., 174 N. C., 358, 98 S. E., 836. 

It appears from the judgment dismissing the action as of nonsuit, 
that the learned judge, who presided at the trial, was of opinion that in 
the absence of allegation and evidence tending to show a default or 
breach by defendant of some provision in its agreement with plaintiff, 
with respect to its occupancy and use of the premises described in the 
license agreement, plaintiff is not entitled to recover in this action. In 
this, we think, he was in error. This is not an action to cancel the 
license agreement, under the provisions of paragraph 5. It is plaintiff’s 
contention that defendant’s term under said agreement expired on 
1 September, 1929, as the result of the notice given pursuant to the pro- 
visions of paragraph 2. In accordance with this contention, plaintiff 
demands judgment for the summary ejectment of defendant from the 
premises, and for the recovery of reasonable rent since 1 September, 
1929. As there was evidence at the trial, tending to show that defend- 
ant entered into possession under the license agreement, and that notice 
as required by paragraph 2 of the agreement was given by plaintiff to 
defendant, there was error in the judgment dismissing the action as 
upon nonsuit. Defendant’s motion for judgment of nonsuit should have 
been denied, and the evidence submitted to the jury upon appropriate 
issues. The judgment is, therefore, 

Reversed. 





MRS. JESSE J, THURSTON vy. ATLANTIC COAST LINE 
RAILROAD COMPANY. 


(Filed 1 October, 1930.) 


1. Railroads D b—Evidence of railroad company’s negligence causing 
accident at crossing held sufficient to be submitted to jury. 

Where, in an action against a railroad company to recover damages sus- 
tained by the plaintiff in a collision between her automobile and defend- 
ant’s train at a grade crossing of a much used street of a town, there is 
evidence tending to show that the defendant did not ring a bell or blow a 
whistle as the train approached the crossing, that the watchman employed 
by the defendant was standing some distance from the crossing with his 
signal hanging by his side, and failed to warn the plaintiff before she 
started across the track, is Aeld sufficient to be submitted to the jury 
and overrule defendant’s motion as of nonsuit. 


2. Same—Evidence of plaintiff's contributory negligence in crossing de- 
fendant’s track held insufficient to bar recovery as matter of law. 


Where, in an action to recover damages sustained in a collision be- 
tween plaintiff’s automobile and defendant's train at a grade crossing, 
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there is evidence tendiug to show that the plaintiff slowed down her auto- 
mobile to a speed not exceeding five miles per hour and looked and 
listened before attempting to cross the tracks, and that she saw de- 
fendant’s watchman some distance from the erossing standing with his 
back to her, and that as the front wheels of her car had passed over the 
first rail the watchman ran towards her crying “‘stop,” that she stopped 
and attempted to back from the track when her engine stalled and was 
hit by the train, with further evidence that if the plaintiff had not stopped. 
but had gone on across the track the accident would not have occurred: 
Held, the evidence of plaintiff’s contributory negligence is insufficient to bar 
her recovery as a matter of law, and the refusal of defendant's motion 
as of nonsuit was proper. 


3. Appeal and Error J e—Error in this case, if any, held harmless and 
appellant not entitled to new trial upon his exceptions. 


Exceptions to the trial court’s ruling upon the admission of evidence 
will not be sustained when the evidence is of little probative value and 
the error, if any, is harmless; nor will a new trial be awarded for error 
in the court’s charge when the alleged error, if any, does not prejudice 
the appellant. 


AppgeaL by defendant from Small, J.. at April Term, 1930, of 
Jounston. No error. 

This is an action to recover damages for injuries to plaintiff’s automo- 
bile, and also to her person, caused, as alleged in the complaint, by the 
negligence of the defendant, The defendant denied the allegations of 
negligence, in the complaint, and in its answer relied upon its allegation 
that plaintiff by her own negligence contributed to the injuries alleged. 

The jury answered the issues involving defendant’s hability in 
accordance with the contentions of the plaintiff, and assessed her dam- 
ages, resulting from injuries to her automobile, at $350, and her dam- 
ages resulting from injuries to her person, at $1,000. 

From judgment that plaintiff recover of the defendant the sum of 
$1,350, and the costs of the action, defendant appealed to the Supreme 
Court. 


Wellons & Wellons and Gulley & Gulley for planteff. 
Abell & Shepard and Rose & Lyon for defendant. 


Connor, J. There was evidence offered at the trial of this action 
tending to show that the injuries sustained by plaintiff were caused by 
the negligence of defendant, as alleged in the complaint. 

The said injuries were caused by a collision between a train operated 
by defendant, on one of its tracks, and an automobile owned and driven 
by plaintiff. The collision occurred between 9 and 10 o’clock, on the 
morning of 28 November, 1928, at a public crossing in the town of 
Dunn, N.C. At this crossing Broad or Main Street in said town passes 
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over and across three parallel tracks owned by defendant. As defend- 
ant’s train approached said crossing on one of said tracks, plaintiff was 
driving her automobile on Broad Street toward the crossing. There was 
evidence tending to show that defendant did not ring «a bell, or blow a 
whistle, as its train approached the crossing. There was also evidence 
tending to show that as plaintiff was driving toward the crossing, the 
watchman, employed by defendant to give warning to travelers on the 
street, was standing some distance from the crossing, talking to some 
one, with his signal hanging by his side. Plaintiff testified that no 
signal or warning was given her of the approach of defendant’s train, 
before she drove on defendant’s track. This evidence was sufficient to 
show that defendant was negligent as alleged in the complaint and that 
such negligence was the proximate cause of the injuries sustained by 
plaintiff. In Harwood v. BR. R., 192 N. C., 27, 1383 S. E., 180, it is 
said : 

“The crossing 1n controversy was a grade crossing, and according to 
the evidence, one that was much used by the public. Jt was therefore 
the duty of the defendant to use due care in giving timely warning of 
the approach of its train either by sounding the whistle or ringing the 
bell at the usual and proper place in order that those approaching or 
using the crossing could be apprised that the train was at hand. It is 
established law that failure to perform this duty constitutes negligence. 
Williams v. fh. &., 187 N. C., 348, 121 S. E., 608; Pusey v. R. R., 181 
N. C., 137, 106 S. E., 452; Goff v. R. R., 179 N. C., 216, 102 S. E., 320; 
Bagwell v. Rh. &., 167-N. C., 611, 83 S. E., 814; Mdwards v. R. R., 132 
N.C., 100, 83 8S. E., 585.” See, also, Moseley v. R. R., 197 N. C., 628, 
134 S. E., 645. 

It does not appear from all the evidence offered at the trial of this 
action that a clear case of contributory negligence by the plaintiff had 
been made out. The principle on which Harrison v. R. R., 194 N. C,, 
656, 140 S. E., 598, was decided is, therefore, not applicable to the 
instant case. 

There was evidence tending to show that as plaintiff was approach- 
ing the crossing, and within 10 or 15 yards of defendant’s track, she 
slowed down her automobile to a speed not exceeding five miles per 
hour. She looked and listened and did not see or hear the approaching 
train. As she turned her head from the left to the right, she saw the 
crossing watchman standing, with his back toward her, talking to some 
one, and with his signal hanging by his side. She then drove her auto- 
mobile on the track. After her front wheels had passed over the first 
rail, she saw the train backing toward the crossing. She had not seen it 
before driving on the track, because it was obscured by a cotton plat- 
form on which a large number of bales of cotton were piled. At this 
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moment the crossing watchman ran toward her, holding up his sign, and 
calling, “Stop, stop, stop!” She stopped her automobile and attempted 
to back it from the track. Her engine stalled, and then the train struck 
the automobile, causing the injuries. But for the belated orders of the 
watchman, plaintiff would have passed over the crossing and avoided 
the collision. 

There was evidence offered by defendant in contradiction of the evi- 
dence tending to show that the defendant, by its negligence, caused plain- 
tiff’s injuries. There was also evidence tending to support defendant’s 
allegation that plaintiff by her own negligence contributed to her injury. 
This conflicting evidence was properly submitted to the jury upon the 
issues involving defendant’s lability. There was no error in the refusal 
of defendant’s motion for judgment as of nonsuit. 

We have examined, with care, defendant’s assignments of error based 
on its exceptions to the rulings of the court on its objections to the ad- 
mission of certain evidence offered by the plaintiff. These assignments 
of error cannot be sustained. The evidence, if properly subject to ob- 
jection, was of little probative value, and harmless. 

If there was error in the instructions given by the court to the jury, 
to which defendant excepted, we are of opinion that such error was not 
prejudicial to the defendant. These instructions were pertinent chiefly 
to the issue involving contributory negligence, which the jury answered 
against the defendant. There was no error in the refusal of the court 
to give in its charge to the jury the instructions as requested by defend- 
ant. As we find no error for which the defendant is entitled to a new 
trial, the judgment will be affirmed. If the facts are as the jury found, 
the plaintiff is entitled to judgment. There was ample evidence to 
sustain the assessment of damages, resulting from the injuries to plain- 
tiff’s automobile and to her person. 

No error. 








ELVIRA FUQUAY, ADMINISTRATRIX, v, A. AND W. RAILWAY COMPANY. 
(Filed 1 October, 19380.) 


1. Judgments L a—Nonsuit in action against railroad under Federal Act 
does not bar subsequent action on same evidence brought under 
State law. 


A judgment as of nonsuit upon the merits of an action brought by the 
administratrix of an injured employee of a railroad company under the 
Federal Employers’ Liability Act will not operate as a bar to the same 
eause brought under the laws of this State, C. S., 3466, 3467, the law and 
facts applicable to the first not being identical with those applicable to 
the second. 
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2, Abatement and Revival C a—Action for negligent injury not causing 
death survives to personal representative of injured person. 


The fact that the injury in suit did not cause the death of the injured 
party, but that death resulted from another cause does not now prevent 
the survival of the action under the amendment of Publie Laws 1915, ch. 
as, C. S., 159, 162, 461, 462. 


APPEAL by plaintiff from Devin, J., at July Term, 1930, of Les. 
Reversed. 


K. BR. Hoyle and A. A. McDonald for plaintiff. 
Wilhiams d& Williams for defendant. 


CrLarkson, J. The original complaint, filed 4 August, 1928, con- 
tained the following: “First, That plaintiff is a resident of Harnett 
County, North Carolina, and defendant is a railroad corporation en- 
gaged in interstate commerce. Second, That on or about 29 January. 
1928, while in the employment of the defendant and engaged in the line 
of such employment in loading cross-ties on a flat car at Lillington, 
N. C.,” ete. 

After the dismissal or nonsuit of the original action, at April Term. 
1929, Harnett Superior Court, a new action was instituted and a new 
complaint filed 15 July, 1929. It contains the followirg: “First, That 
plaintiff is a resident of Harnett County, North Carolina, and defend- 
ant 1s a railroad corporation engaged in intrastate commerce, as a com- 
mon carrier, operating a line of railroad from Sanford, N. C., to 
Lillington, N. C. Second, That on or about 29 January, 1928, while in 
the employment of the defendant as section hand and engaged in the 
line of such employment of loading cross-ties,” ete. 

The first action by plaintiff was interstate and brought under the 
Federal Employers’ Liability Act. This action, after tae evidence was 
introduced, was on motion of defendant dismissed, or judgment ren- 
dered as in case of nonsuit. C.S., 567. The plaintiff brings the present 
action intrastate. C. §., 3466 and 3467. Is res judicata applicable? 
We think not. It was so held in the court below, but we think this was 
error. 

In Hampton v. Spinning Co., 198 N. C., at p. 240, it was said: “But, 
if upon the trial of the new action, upon its merits, in either event, it 
appears to the trial court, and is found by such court as a fact, that the 
second suit is based upon substantially identical allegation and substan- 
tially identical evidence, and that the merits of the second cause are 
identically the same, thereupon the trial court should hold that the 
judgment in the first action was a bar or res adjudicata, and thus end 
that particular litigation.” Midkiff v. Insurance Co., 198 N. C., 569; 
Chappel v. Ebert, 198 N. C., 575; Ingle v. Green, ante, 149. 
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Actions interstate, under the Federal Employers’ Liability Act, and 
actions intrastate, under the State statutes, are not identical. 

It is said in Capps v. R. R., 183 N. C., at p. 187: “A change from 
one to the other not only invoked a change from fact to fact—from 
interstate to intrastate commerce—but also a change from law to law— 
from the Federal to the State statute. Union Pac. R. Co. v. Wyler, 158 
U.S., 285. Thus the amendment filed in the original proceeding, alleged 
a new and independent cause of action, and was therefore a departure 
from the initial pleading. ‘A departure may be either in the substance 
of the action or defense, or the law on which it is founded; as if a decla- 
ration be founded on the common law, and the replication attempt to 
maintain it by a special custom, or act of Parhament.’ 1 Chitty on 
Pleading, pp. 674, 675.” The case of Wabash A. Co. v. Hayes, 234 
U. S., 86, 58 Law Ed., 1227, is distinguishable. 

There seems to be additional specifications of negligence in the new 
complaint, and sufficient to be submitted to a jury. We will not discuss 
them, as the case goes back for trial. 

John Fuquay, since the actions were commenced, has died, and the 
plaintiff has been appointed administratrix and contends that the cause 
of action survived to her as administratrix. The injuries sued for in 
this action did not cause plaintiff’s intestate’s death. We think the con- 
tention of the administratrix is now the law in this jurisdiction. See 
C.S., 159, 162, 461, 462. Under section 157, Revisal, actions which do 
not survive are the following: “(2) Causes of action for false imprison- 
ment, assault and battery, or other injuries to the person, where such 
injury does not cause the death of the injured party.” 

We find in the Public Laws of 1915, ch. 38, the following: “That sub- 
section two of section one hundred and fifty-seven of the Revisal of one 
thousand nine hundred and five, be amended by inserting the word ‘and’ 
between the words ‘imprisonment’ and ‘assault’ in line one of the same, 
and by striking out all of said subsection after the word ‘battery’ in 
said line one.” Thus, the following is‘stricken from the Revisal: “Or 
other injuries to the person, where such injury does not cause the death 
of the injured party.” So the present action survives in favor of 
plaintiff. 

For the reasons given, the judgment of the court below is 

Reversed. 
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DAISY W. TUCKER. Gvuarpian or J. E. WARREN, v. GUY V. SMITH. 
(Filed 1 October, 1930.) 


1. Deeds and Conveyances C c—Word ‘heirs’? not necessary to convey 
fee even before 1879 if other appropriate words of inheritance were 
used. 


Although a deed to lands executed and delivered prior to the effective 
force of C. S., 991, would not pass an estate in fee siraple if the deed 
entirely omitted the word “heirs” or other appropriate words of in- 
heritance, a deed executed before such date to a school committee “and 
their successors in office in fee simple” is sufficient to pass a fee simple 
title to the lands conveyed therein. 


2. Same—lIn this case held: words used in deed were not sufficient to 
create trust or condition subsequent, and deed passed fee simple. 


A deed to lands to a school board in fee simple ‘‘for the use and 
benefit of the white children in said school district and no further” 
merely marks out the use and purpose of the conveyance, and does not 
impose a trust or condition subsequent working a reversion of the title 
upon condition broken. 


8. Schools and Schoo! Districts D c—School board held authorized to sell 
property involved in this case. 


Where property has been conveyed to the school board of a county in 
fee simple, and used for school purposes from the date of the conveyance 
until 1926, the school board is authorized by C. S., 5470, to sell the prop- 
erty and execute a deed therefor. 


Civiz action, before Barnhill, J., at May Term, 1930, of Pirv. 

The trial judge found the facts, which are substantially as follows: 
On 20 August, 1877, J. A. Pollard and wife executed a ceed for a half 
acre of land to A. A. Tyson, A. J. Outerbridge, and J. A. Pollard, “and 
their successors in office for District No. 45 for the white race.” The 
habendum clause of the deed was “to have and to hold said land with all 
privileges and SED nen thereunto belonging to the said school 
committee, viz.: A. A. Tyson, A. J. Outerbridge and J. A. Pollard, and 
their successors in office in fee simple, for the use and benefit of the 
white children in said school district, and no further.” There was also 
a clause of warranty. The deed was recorded 27 June, 1878. On 22 
January, 1891, the said J. A. Pollard and wife conveyed a tract of land 
containing 401¢ acres to J. E. Warren. Said tract of land embraced 
the school site of one-half acre contained in the deed of 1877. Warren, 
the grantee in the later deed, died in 1920, and in the Civision of his 
estate among his heirs the said tract of 401% acres was assigned to the 
infant plaintiff, J. E. Warren. On 25 May, 1929, the heirs at law of 
J. A. Pollard executed and delivered a quitclaim deed for the school site 
to the plaintiff. The school site tract was used for school purposes until 
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1926, when it was abandoned as a school site and the board of educa- 
tion of Pitt County, by proper deed, conveyed the said site to the de- 
fendant Smith. 

From the foregoing facts the trial judge was of the opinion “as a 
matter of law that the language of said deed is not sufficient in form 
or substance to impose a trust, or to limit the fee therein conveyed, or 
to create a condition subsequent, breach of which would cause the title 
to revert to the heirs of the said James A. Pollard.’ Whereupon, it 
was adjudged that the plaintiff recover nothing. 

From judgment so rendered plaintiff appealed. 


Sd. Everett for plainteff. 
F.G. James & Son for defendant. 


Brogpen, J. The plaintiff seeks to recover the school site tract of a 
half acre upon three theories, to wit: 

1. That the deed made by Pollard to the school committee in 1877 
did not contain the word “heirs.” 

2. That the words in said deed “for the use and benefit of the white 
children in said school district and no further” created or imposed a 
trust, so that when the property was abandoned as a school site, it there- 
upon reverted to the grantor. 

3. That the board of education of Pitt County had no title to the 
property, and hence no authority to convey the same. 

It must be conceded that prior to 1879 the word “heirs” was in cer- 
tain instances held to be necessary to create a fee-simple estate. How- 
ever, the decision in Vickers v. Leigh, 104 N. C., 248, 10 8S. E., 308, 
declared that the trend of judicial utterances plainly indicated a dispo- 
sition to relax the rigor of the common-law rule that invariably de- 
manded the presence of the word “heirs” as a necessary requisite for 
the creation of an estate of inheritance by deed. Seeking to avoid the 
mnanifest idolatry of a word, the courts by a process of highly technical 
reasoning and bold transposition of words undertook to construe con- 
veyances so as to effectuate the hypothetical intention of the grantor 
without primary regard for technical terms. This hberalizing ten- 
deney finally headed up in a statute, now known as C. S., 991, and 
enacted in 1879. Notwithstanding, if a deed was executed prior to 
1879, entirely omitting the word “heirs,” or other appropriate words of 
inheritance, and no equity was alleged or proven, then no estate in fee 
simple would pass. Allen v. Baskerville, 123 N. C., 126, 318. E., 383, 
Cullens v. Cullens, 161 N. C., 344, 77S. E., 228. 

An examination of the deed before us discloses that while the word 
“heirs” was not used, the words ‘and their successors in office in fee 
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simple” plainly indicate and declare that a fee-simple title was actu- 
ally conveyed. Hence the first theory maintained by the plaintiff must 
fail. 

Nor can the second theory prevail. Church v. Young, 180 N. C., 8; 
Brittain v. Taylor, 168 N. C., 271, 84 8. E., 280; Blue v. Welmington, 
186 N. C., 321, 119 S. E., 741; Hall v. Quinn, 190 N. C., 326, 130 
S. E., 18. 

Under the principles announced in the foregoing decisions, the words 
in the deed of 1877 “for the use and benefit of the white children in said 
school district and no further” merely mark out and identify the pur- 
pose of the conveyance and do not rise to the dignity of imposing a 
trust or condition subsequent, working a reversion of the title. 

It appearing as a fact that the property had been used for school pur- 
poses from the date of the conveyance until 1926, the school board of 
Pitt County was authorized by C. S., 5470 to sell the property and 
execute a deed therefor. 

We therefore hold that the judgment rendered was correct. 

Affirmed. 





ANNIE P. HAMILTON vy. CITY OF ROCKY MOUNT. 
(Filed 1 October, 1930.) 


1. Municipal Corporations E a~—Rule that city is not liable for negli- 
gence in discharge of governmental function has exception in case of 
streets, 


Although a municipal corporation is not liable for the negligence of its 
employees in the discharge of a governmental function, it is liable for 
such negligence in the discharge of a private or quasi-private function 
which is conferred not primarily or chiefly from considerations con- 
nected with the State at large, but for the private advantage of the 
community incorporated therein, but the rule that it is not liable for 
negligence in the discharge of a governmental function has an exception 
in the case of the proper maintenance and safe condition of its streets. 


2. Municipal Corporations E c-——-Complaint in this case held to state a 
cause of action against city for failure to properly maintain streets, 


Where, in an action against a city to recover for a personal injury, the 
plaintiff alleges that the city owned its own power plant and transmis- 
Sion lines for the generation and distribution of current for its own use 
and for the use of individuals for profit, and that, through its employees. 
it had dug a ditch and was laying a eable in a street for conducting current 
for lighting the street, and that the cable was pulled along the ditch by a 
motor vehicle which caused the cable to rise up out of the diteh when 
pulled taut, and that the plaintiff was injured by the cable rising up out 
of the ditch when she was attempting to cross the street, and that there 
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was no warning or notice that the street was in an unsafe condition: 
Held, a demurrer to the complaint on the ground that it appears therein 
that the city was discharging a governmental function is properly over- 
ruled, the Hability of a city for injury caused by its negligent failure to 
properly maintain its streets and warn of danger in regard thereto being 
an exception to the rule that it is not liable for negligence in the discharge 
of a governmental function, and the decision of the question of whether 
in the instant case the city was discharging a private or governmental 
function is unnecessary. 

3. Pleadings D c—In this case held: defendant’s demurrer was bad as a 
speaking demurrer and his demurrer ore tenus related to pleading to 
which formal demurrer was addressed. 

Where, in an action against a city to recover for a personal injury, 
the defendant interposes a demurrer on the ground that the complaint dis- 
closes that the injury was inflicted by the city in the discharge of a goy- 
ernmental function for which it could not be held liable, and the de- 
murrer is sustained. and thereafter the plaintiff files an amended com- 
plaint stating a good cause of action, and the defendant interposes a 
demurrer thereto on the ground that the plaintiff was estopped by the 
judgment on the first demurrer: Held, the second demurrer, depending 
upon matters outside the pleading, is bad as a speaking demurrer, and 
defendant’s motion for dismissal on the ground that the plaintiff was 
concluded by the former judgment and his offer to read the former plead- 
ings is in effect a demurrer ore tenus which is allowed only after the 
filing of a formal demurrer and can be considered only in its relation to 
the pleading to which the formal demurrer is addressed, except when 
filed for want of jurisdiction or that the complaint fails to state a cause 
of action. 


AppraL by defendant from Sinclair, J., at January Term, 1930, of 
Nasu. Affirmed. 

This is an action for damages for personal injury alleged to have 
been caused by the defendant, a municipal corporation created under 
the laws of North Carolina. 

The amended complaint contained the following allegations: 

3. That on and prior to 13 November, 1928, the defendant in its 
private and corporate capacity owned and operated a large steam plant, 
for the generation and distribution of electric current to the citizens of 
the city of Rocky Mount, and also to other persons, corporations and 
municipalities outside of the city, for profit; that for the distribution of 
said electric current, as aforesaid, the defendant owned and maintained 
a system of wires, poles, cables, transformers, etc., throughout the city 
of Rocky Mount, and elsewhere; that a part of the electric current 
which was transmitted over said distribution system was sold to the 
inhabitants of the city for profit, and a part thereof was used for the 
lighting of streets and sidewalks. 

4, That the defendant also maintains a number of public streets and 
sidewalks within its corporate limits, among which are Western Avenue, 
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which runs east and west, and Church Street, which runs north and 
south, said two streets intersecting each other one block west of Main 
Street. 

5. That on 138 November, 1928, the defendant, through its employees, 
was engaged in the construction of a street lighting system along the 
eastern side of Church Street, and in the progress of sach construction 
was causing to be laid along the sidewalk on the east side of Church 
Street, in said city, a cable, the purpose of which was to supply electric 
current for the illumination of a great number of high-powered lamps, 
situate upon the top of iron or steel posts, which were to be erected 
along the eastern side of said Church Street; that said system of lamps 
when completed would constitute what is commonly called a white way, 
would illuminate the street, sidewalk and premises of abutting property 
owners, and would become an integral part of the city’s distributing 
system; that said cable was being laid in a trench or ditch, which had 
been cut and drilled along the eastern side of Church Street on or near 
to the sidewalk, which extended along the eastern side of said street; 
that this trench or ditch intersected and crossed the sicewalks adjacent 
to Western Avenue, said trench or ditch being several inches in depth 
and several inches in width. 

6. That at one end the said cable, which was approximately one and 
one-half inches in diameter, was mounted on an enormous stationary 
spool and drum, from which it was pulled or stretched along said side- 
walk by means of a tractor or other motor vehicle, attached to the other 
end; that while the cable was inert it was lying in the bottom of the 
aforesaid trench or ditch, but when it was tightened or made taut by a 
pull from the tractor or other motor vehicle, it would suddenly rise out 
of the trench or ditch several feet, so as to obstruct Western Avenue 
and the sidewalks adjacent thereto; that during the laying of said cable 
the same was frequently jerked and caused to rise out of the bottom of 
said trench or ditch, the process being a continuous ore in its nature, 
and at the time hereinafter complained of, had been going on and 
existing for several hours, or perhaps, even longer, the exact time being 
unknown to this plaintiff. 

7. That the existence of said trench or ditch intersecting Western 
Avenue and the sidewalks adjacent thereto, as above described, and the 
laying of the cable across said street and sidewalks, as aforesaid, created 
and constituted an obstruction and dangerous condition upon said street 
and sidewalks, of which said obstruction and dangerous condition the 
defendant had actual knowledge, or if it did not have actual knowledge 
of such obstruction and dangerous condition, in the exercise of reason- 
able care and diligence, could have and should have, had such knowledge. 

8. That on the afternoon of 13 November, 1928, plaintiff, in com- 
pany with her daughter, started from her home along Western Avenue, 
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which intersects Church Street, as above described, and as she ap- 
proached said intersection she noticed that there was some work going 
on in that vicinity, but she also noticed that other travelers and pedes- 
trians were crossing the intersection and going along said street and 
sidewalk; that there was no sign posted in the vicinity of said ditch 
and cable warning the public of any existent danger, nor were any sig- 
nals or warnings given to the plaintiff that there was any obstruction 
or danger ; that plaintiff and her daughter, in full view of the employees 
who were engaged in the laying of said cable, as aforesaid, started across 
the intersection of said streets as they saw other pedestrians doing; and 
plaintiff’s daughter stepped over said ditch, at the bottom of which the 
said cable was lying, and was proceeding along the sidewalk adjacent to 
Western Avenue toward Main Street, but when the plaintiff, who was 
just behind her daughter, was attempting to get over said ditch, said 
cable suddenly, and with great and terrific force, came up, as it had 
been continuously doing throughout the period of the laying of said 
cable, as aforesaid, from the said ditch or trench in which it was lying, 
thereby obstructing her passage, and entangling her in such a manner 
as to throw her violently to the pavement, inflicting upon her serious, 
painful and permanent injuries, as hereinafter more particularly set 
forth, 

9. That at the time when plaintiff attempted to cross the intersection 
of said streets, and to step over said open and unguarded ditch and 
cable, as aforesaid, and at the time when she received her injuries, she 
knew nothing of the manner in which said cable was being laid, and she 
was entirely ignorant of the dangerous condition and obstruction ex- 
istent at the place where her injuries were inflicted. 

10. That it was the duty of the defendant to exercise due care to main- 
tain its streets and sidewalks, in a reasonably safe condition, and in 
allowing the existence of the obstruction and dangerous condition upon 
its streets and sidewalks, as above described, the defendant breached its 
duty in this respect which it owed to the plaintiff, and this breach of 
duty, together with its negligence and failure to warn the plaintiff of 
said obstruction and danger, and its neglect and failure to guard or 
barricade the aforesaid place of danger, constituted gross negligence 
upon the part of the defendant, which said negligence was the proxi- 
mate cause of plaintifi’s injury. 

11. That when the plaintiff was thrown to the ground, through the 
negligence of the defendant, as aforesaid, her face and features were 
lacerated and bruised, her nose broken, the frontal sinus fractured, the 
knee cap dislocated, the pelvis fractured, three vertebrae dislocated or 
fractured, and her injury and shock were of such nature and extent as 
to cause her to be totally and permanently incapacitated; that prior to 
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her injuries plaintiff had been for a number of years in excellent health, 
had been able to take care of her home, and in addition to attending to 
the ordinary duties of housewife and mother, she had been actively en- 
gaged in religious and social undertakings in her community; that in 
addition to the physical injuries sustained by her, plaintiff has suffered 
great pain and untold mental anguish. 

The defendant demurred to the amended complaint on the ground 
that it does not set forth facts sufficient to constitute a cause of action, 
because it appears on the face of the complaint that the alleged negli- 
gence occurred and resulted from an act of the defendant’s employees 
while installing an electric cable, the purpose of whic1 was to supply 
a current for a “white way” street lighting system; end while so in- 
stalling said cable for the purpose of lghting its streets the defendant 
was exercising a governmental function solely for the benefit and pro- 
tection of the public and is not, therefore, civilly liable for the negli- 
gence of its employees resulting therefrom. 

Judge Sinclair overruled the demurrer and the defendant excepted 
and appealed. 


Finch, Rand & Finch, Cooley & Bone and Biggs & Broughton for 
plainteff. 

Spruudl & Spruill, Battle d Winslow and Thorp & Thorp for de- 
fendant. 


Apams, J. The plaintiff alleges that the defendant in its private and 
corporate capacity owns and operates a plant for generating and dis- 
tributing electricity for profit, not only to citizens within the corporate 
limits, but to persons and corporations outside the city; that for accom- 
plishing these purposes the defendant owns and maintains also a 
system of wires, poles, and transformers within and without the city 
limits; and that a part of the electric current, not sold for profit, is 
used in lighting the streets. 

If it be conceded for the present purpose that the lighting of its 
streets by the defendant is a governmental function, the distribution of 
electricity for a profit is a privilege exercised in its private capacity for 
its own benefit. As to the proprietary or private character of a munici- 
pal corporation “the theory is that the powers are supposed not to be 
conferred, primarily or chiefly, from considerations connected with the 
government of the State at large, but for the private advantage of the 
compact community which is incorporated as a distinct ‘egal personality 
or corporate individual; and as to such powers, and to the property 
acquired thereunder, and contracts made with reference thereto, the 
corporation is to be regarded gucad hoc as a private corporation.” 
1 Dillon (5 ed.), sec. 109. 
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Upon the doctrine of the twofold character of municipal corpora- 
tions the defendant rests its contention that if the complaint sets forth 
certain acts done by the defendant in its governmental capacity and 
other acts which are of a proprietary, private or quasi-private nature, 
the plaintiff alleges that she was injured while the city was engaged in 
the construction of a system for lighting its streets, which it contends. 
was merely the performance of a public or governmental duty. 

There is substantial unanimity of opinion upon the proposition that 
a city when exercising its private or corporate powers is hable in dam- 
ages for the neghgence of its employ ees and, as a rule, that it is not 
lable for negligence in its exercise of a governmental function: 6 Me- 
Quillin’s Mun. Corporations (2 ed.), see. 2792; Mach v. Res 181 
N. C., 888; James v. Charlotte, 183 N. C., 630; Scales v. Winston- 
Salem, 189 N. C., 469; Parhs-Belh) Co. v. Concord, 194 N. C.. 184; 
Cathey v. Charlctte, 197 N. C., 309. 

The law which imposes hability in one case and not in the other has 
been stated in a number of the decisions of this Court, notably Fisher r. 
Vew Bern, 140 N. C., 506; Harrington v. W ‘adesboro, 153 N. ©., 437; 
Terrell v. Washington, 158 N. C., 282; Woodie v. W ilkesboro , 159 
N. C., 853; Harrington v. Greenville, ibid., 682; Asbury v. Albemarle, 
162 N. C., 247; and Munich v. Durham, 181 N. C., 188. In some of 
these eases there is strong intimation, if not express decision, that accord- 
ing to the complaint, which the demurrer admits to be true, the city was 
not engaged in the exercise of such governmental function as would 
exempt it from liability. But the decision of this question 1s not essen- 
tial to afirmance of the judgment. In the complaint there is clear and 
definite allegation that the city negligently failed to maintain its streets 
in a reasonably safe condition; that the cable by which the plaintiff we 
injured extended along the a dewalk and created a dangerous 0 tae 
tion which imperiled the safety of those who had occasion to use the 
streets. This allegation removes the defense of a Seay func- 
tion. The controlling principle is given by MeQuillin: “And where the 
right of action is based on the failure of the municipal corporation to 
use ordinary care 1n maintaining its streets, public ways and sidewalks 
in a reasonably safe condition for travel in the usual modes, such negli- 
gence in a majority of the states, aside from statutory or charter pro- 
vision, furnishes another exception to the principles mentioned, and 
hence the governmental function doctrine in such cases has no applica- 
tion.” 6 Mun. Corporations (2 ed.), sec. 2793. “This rule,” he says, 
“is founded upon the ‘illogical exception’ to the general rule of the com- 
mon law disallowing actions against municipalities for negligence in 
the discharge of duties imposed upon them for the sole benefit of the 
public and from which they derive no compensation or benefit in their 
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corporate capacity. It is obvious that the obligation, sc far as travelers 
are concerned, is one of a public character, fulfilled, not for pecuniary 
profit or private corporate advantage, but exercised as a purely govern- 
mental function. It is generally said that the liability arises by impli- 
cation from the nature of the subject and the vast powers conferred upon 
such corporations, including the exclusive control of the streets. The 
additional reason is presented in some decisions, that making and 1m- 
proving streets and keeping them in repair is a ministerial function and 
relates to corporate interests only.” 7 Mun. Corporations (2 ed.), 
sec. 2902. 

Whether this doctrine is illogical is a question with which we are 
not concerned. This Court has consistently adhered to the principle 
that the liability of municipal corporations for injury caused by de- 
fective streets is “too firmly established to admit of further question.” 
Harrington v. Greenville, supra. The purpose of the defendant, it will 
be observed, was not to construct or improve its streets and sidewalks, 
but to install a system of electric lights. 

One other question is to be considered: The plaintiff filed her first 
complaint on 6 June, 1929; the defendant demurred, and Judge Daniels 
sustained the demurrer for the reason that the complaint had no allega- 
tion that the city was engaged in the exercise of any corporate function. 
This defect was supplied in the amended complaint and the defendant’s 
demurrer thereto was overruled. The defendant now contends that the 
plaintiff is concluded by the judgment sustaining the first demurrer and 
relies upon the doctrine of estoppel by judgment. 

This asserted defense does not appear on the face of the amended 
complaint; and when a demurrer invokes a fact which does not appear 
on the face of the pleading demurred to, it is called a “speaking de- 
murrer,”’ and as such is insufficient. Sandlin v. Wilmington, 185 N. C., 
257. To meet this objection the defendant moved that the action be 
dismissed because the question raised by the demurrer ]aad been finally 
determined by the judgment of Judge Daniels, and offered to read the 
first complaint and the first demurrer. 

The motion was in legal effect a demurrer ore tenus, which, when a 
formal demurrer is filed, is permissible for stating other causes which 
could have been included in the formal demurrer; but such objection 
(except when there is a want of jurisdiction or the complaint does not 
state a cause of action) is considered only in its relation to the par- 
ticular pleading to which the formal demurrer is addressed. Jountain 
Park Institute v. Lovill, 198 N. C., 642. 

There was no error in denying the defendant’s motion. The defense 
may be interposed by answer. 

Judgment affirmed. 
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CHARLES BE. HAMILTON y. CITY OF ROCKY MOUNT. 


(Filed 1 October, 1930.) 


Apprat by defendant from Sinclair, J., at January Term, 1930, of 
Nasu. Affirmed. 


Finch, Rand & Finch, Cooley & Bone and Biggs & Broughton for 
plainteff. 

Spruill & Spruill, Battle & Winslow and Thorp & Thorp for de- 
fendant. 


Apams, J. The disposition of this case is controlled by the decision 
in Ilamilton v. Rocky Mount, ante, 504. Judgment 
Affirmed. 





L. B. GRADY axp Wire y. BORDEN BRICK AND TILE COMPANY. 
(Filed 1 October, 1930.) 


1. Deeds and Conveyances C c—In this case held: deed conveyed per- 
manent right-of-way to grantee whose transferee succeeded to its 
rights, 

Where a deed conveys standing timber with the right to construct and 
use roads, tramways and railroads thereon for the purpose of cutting 
and removing the trees conveyed, and also conveys a right-of-way sixty 
feet wide for a main railroad as well as any branch road planned by the 
srantee, its suecessors and assigns, the right-of-way to be used by it 
permanently, the consideration expressed not being confined to the right 
to the trees alone: Held, although the right to enter upon the land for 
the purpose of cutting and removing the trees expired when the trees 
conveyed had been removed, by the plain language of the deed a perma- 
nent right-of-way sixty feet wide was conveyed to the grantee, and one 
claiming under a deed from the grantee has the right to the easement and 
its use for other private purposes. in this case the right to transport clay 
for brick over the land. 


2. Corporations G a—Corporation acquiring right of way for railroad 
need not have right to operate as common carrier to use it for private 
road. 


Where a corporation has acquired by deed a permanent right-of-way 
over the lands of the original grantor for a railroad, it is not necessary 
that the corporation have the charter right to operate as a common car- 
rier in order to use the right-of-way for a private railroad necessary to 
the carrying out of the powers expressly given it in its charter. 
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AppEeaL by plaintiffs from Sinclair, J., at April Term, 1930, of 
Wayne. Affirmed. 

This is an action for judgment perpetually restraining and enjoining 
defendant from entering upon and using a certain right-of-way over 
and across the lands of the plaintiffs, located in Wayne County, and for 
other relief. 

At the trial judgment was rendered as follows: 

“This cause coming on to be heard, all parties agreed upon a state- 
ment of facts, which is as follows: 

1. The plaintiffs are residents of Wayne County, State of North Caro- 
lina; and the defendant is a corporation, duly organized under the laws 
of the State of North Carolina, with its principal office and place of 
business in Goldsboro, Wayne County, North Carolina. 

2. That on 28 January, 1911, Daniel Grady and wife, Julia Grady, 
executed and delivered to the Virginia Lumber and Box Company an 
instrument, a copy of which is attached and marked Exhibit ‘A,’ and 
taken as a part of this paragraph. (Said instrument is duly recorded.) 

3. That the Virginia Lumber and Box Company about the year 
1915, laid out and constructed a tramway or log road, narrow gauge, 
and said log road or tramway extended from a point south of the city 
of Goldsboro, through the lands described in the timber deed as de- 
scribed in Exhibit ‘A,’ and also through several other tracts of land, for 
the distance of several miles, on each side of the lands of these plaintiffs. 
Soon after the completion of the construction of the log road, or tram- 
way, the Virginia Lumber and Box Company operated over the said 
log road, or tramway, narrow gauge cars and narrow gage engines, for 
the purpose of removing the timber on the lands described in paragraph 
two, and for the purpose of removing other timber belonging to the Vir- 
ginja Lumber and Box Company. That, on 17 April, 1928, the Virginia 
Luinber and Box Company had cut and removed all of its timber on the 
lands described 1n Exhibit ‘A,’ as attached to this judgment, and had 
eut and removed all the timber removable, adjacent to and removable on 
the road or tramway through, and constructed on, the lands described 
in Exhibit ‘A’; having constantly used the tramroad or log road, or 
tramway, narrow gauge, up to about 17 April, 1928. 

4, That on 17 April, 1928, the Virginia Lumber and Box Company 
did discontinue the use of the log road or tramway. 

5. That on 17 April, 1928, the Virginia Lumber and Box Company 
executed a certain instrument and delivered said instrument to the 
Borden Brick and Tile Company, a copy of which instrument is hereto 
attached and marked Exhibit ‘B,’ and made a part of this paragraph; 
on which date the Borden Brick and Tile Company took possession of 
the right-of-way and narrow gauge log road above referred to, and has 
been in the constant use of the same since that date. 
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6. That, the Virginia Lumber and Box Company is now, and prior to 
1911 was, a corporation, organized under the laws of the State of Vir- 
ginia; it has, at all times, been engaged in the cutting, removing and 
manufacturing of timber into lumber. This Lumber and Box Company 
has never been authorized or licensed to operate as a common carrier. 
The Borden Brick and Tile Company is a corporation, organized under 
the laws of the State of North Carolina, and is, and at all times since its 
organization, has been engaged in mining and removing deposits of 
clay from the ground, and in moulding and burning this clay into brick; 
this brick and tile company is not now, and has never been heensed to 
operate as a common carrier; the Borden Brick and Tile Company is 
not now, and has never been engaged in the cutting and removing and 
manufacturing of timber. Among other powers contained in the 
charter of the Borden Brick and Tile Company, was the power to pur- 
chase, sell and convey property, real and personal. 

7. Under the paper-writing described in Exhibit ‘B,’ attached to this 
judgment, the Borden Brick and Tile Company, has taken possession of 
the right-of-way formerly held and used by the Virginia Lumber and 
Box Company, and conveyed by the instrument ew Exhibit ‘A’; 
the Borden Brick and Tile Company is now operating ecrtaim aoe 
gauged cars and engines over the right-of-way over the lands so de- 
scribed, for the purpose of removing from lands beyond those described, 
deposits of clay belonging to the Borden Brick and Tile Company, and 
conveying this clay to their brick kilns near the city of Goldsboro, 
and defendant further has used aud does use this nar row-gauge tram- 
road for the purpose of hauling lumbers to their clay holes, and has 
occasionally hauled brick to some individuals along the right-of-way ; 
and for the purpose of hauling wood and rails to the brick kilns of the 
defendant. 

8. That on 15 December, 1911, Daniel Grady died, leaving surviving 
him certain heirs, among whom is the plaintiff, L. B. Grady; that to 
L. B. Grady has been allotted a portion of the lands described in 
Exhibit ‘A’ attached to this judgment. That across the tract of land 
so allotted to L. B. Grady, extends the right-of-way, on which the Vir- 
ginia Lumber and Box Company constructed their tramway, and which 
right-of-way the Virginia Lumber and Box Company conveyed, by the 
paper-writing described in Exhibit ‘B,’ to the Borden Brick and Tile 
Company. 

9. That the Borden Brick and Tile Company is operating its tram- 
road across the land so allotted to L. B. Grady. That the right-of-way 
referred to extends across these lands. That this action was instituted 
for the purpose of restraining the defendant from further use of said 
right-of-way, and for having the right-of-way declared the lands of the 
plaintiff, L. B. Grady. 

1L7—199 
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10. It is agreed that the plaintiff’s right to damage is to be determined 
after the court has rendered a judgment as to the right to the title and 
possession of this right-of-way. 

Conclusions of law by the court: 

Upon the foregoing statement of facts, the court being of the 
opinion that the Virginia Lumber and Box Company acquired a perma- 
nent right-of-way across the lands described in the timber deed above 
referred to, and that it had a right to convey said right-of-way to the 
defendant, the Borden Brick and Tile Company, and that the Borden 
Brick and Tile Company is now the owner of said right-of-way and 
entitled to continue its use of the same: 

It is now, therefore, considered, ordered and adjudged that the said 
defendant, the Borden Brick and Tile Company, is the owner of the 
permanent right-of-way described in the timber deed from Daniel Grady 
and wife, to the Virginia Lumber aud Box Company, referred to in the 
above statement of facts, and that, therefore, the plaintiffs are not en- 
titled to the relief prayed for in the complaint. 

Upon this conclusion, it is further considered, ordered and adjudged 
that this action be dismissed and the plaintiffs pay the costs to be taxed 
by the clerk.” 

Exhibit “A,” attached to the foregoing judgment is a deed, dated 
28 January, 1911, by which Daniel Grady and his wife, Juha Grady, 
for and in consideration of the sum of $700, paid to them by the Vir- 
ginia Lumber and Box Company, the receipt of which is therein ac- 
knowledged, conveyed to said Virginia Lumber and Box Company, its 
successors or assigns, certain trees upon the tract of land described in 
said deed, and certain rights and privileges therein set cut. The third 
paragraph of said deed is in words as follows: 

“Third. That the party of the second part, its successors, assigns, shall 
have exclusive right and privileges, including the rights of ingress and 
egress to and from said lands as well as the lands hereinafter mentioned, 
and are hereby authorized to construct such buildings, roads, tramroads, 
railroads, etc., as they may deem necessary or convenient, on, over, and 
across said lands, and any other lands owned by parties of the first part, 
or elther of them, and to maintain and operate same for the purpose of 
removing the trees herein conveyed, and any other timbers and trees now 
owned, or which may hereafter be acquired on other lancs by the party 
of the second part, its successors, assigns, to use smaller trees, under- 
growth and dirt for the construction, maintenance and operation of said 
buildings, roads, tramroads, railroads, etc., and to remove, without notice, 
such buildings, roads, tramroads, railroads, ete., at any time. And the 
right herein granted shall include a permanent right-of-way sixty feet 
wide across said lands and any other lands owned by the parties of the 
first part, or either of them, the location to be selected by the party of the 
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second part, its successors, assigns, for a main railroad, as well as any 
branch roads, now or hereafter planned.” 

Exhibit “B,” attached to said judgment, is a deed, dated 17 April, 
1928, by which the Virginia Lumber and Box Company, for and in con- 
sideration of the sum of ten dollars and other valuable considerations, 
the receipt of which is therein acknowledged, conveyed to the Borden 
Brick and Tile Company, its successors and assigns, “all of its right, 
title, interest and estate in and to the land, easement, rights and privi- 
leges described and defined in certain deeds heretofore executed and de- 
livered to the Virginia Lumber and Box Company, which deeds are more 
fully described as follows: 

“141. Deed from Daniel Grady and wife, dated 28 January, 1911, 
which is recorded in the office of the register of deeds for Wayne County, 
in Book 103 at page 460.” 

From the judgment rendered, plaintiffs appealed to the Supreme 
Court. 


J. Faison Thomson for plainttffs. 
Langston, Allen & Taylor for defendant. 


Connor, J. By their deed dated 28 January, 1911, and duly recorded 
in Wayne County on 31 January, 1911, Daniel Grady and his wife con- 
veyed to the Virginia Lumber and Box Company, its successors or 
assigns, not only the trees on the land described therein, but also certain 
rights and privileges with respect to said Jand, which are fully set out 
therein. The consideration for said conveyance was $700. It does not 
appear from the recitals in the deed that this consideration was paid 
solely for the convevance of the trees and the rights and privileges neces- 
sary for the cutting and removal of said trees from the land. It was 
paid not only for the conveyance of the trees and said rights and privi- 
leges, but also for the trees and all the rights and privileges set out in 
the decd with respect to the land on which the trees were standing and 
growing. The language used by the grautors in said deed is so plain 
and their intention so clearly expressed, that there is no room for con- 
struction. Jlinfon v. Vinson, 180 N. C., 393, 108 S. E., 897. The 
rights and privileges conveycd by the deed, are (1) to construct over and 
across the land described in said deed, roads, tramways and railroads, 
and to use the same for the purpose of removing the trees conveyed by 
the deed, as well as other trees owned by the grantee, its successors or 
assigns, on other lands; and (2) to locate on said land a right-of-way, 
sixty feet wide, for a main railroad as well as any branch road planned 
by the grantee, its successors or assigns, at the date of the deed or 
thereafter and to use said right-of-way, permanently, for said purpose. 
Hughes v. R. R., 119 N. C., 688, 23S. E., 717. The right to construct 
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roads, tramways and railroads over and across said land, for the purpose 
of removing trees from said land, or other lands, expired, necessarily, 
when the right to cut and remove said trees expired. ‘The right, how- 
ever, to use the right-of-way to be located by the grantee, its successors 
or assigns, for a main railroad, or a branch road, is permanent. This 
latter right was conveyed by the Virginia Lumber and Fox Company to 
the defendant, Borden Brick and Tile Company. The defendant is now 
by virtue of the conveyance to it by the Virginia Lumber and Box Com- 
pany, the owner of all the rights and privileges with resect to the land 
owned by plaintiffs, which were conveyed by Daniel Grady and wife to 
the Virginia Lumber and Box Company and owned by said company at 
the date of its deed to the defendant. These include the right to locate 
and use permanently for a main railroad or a branch road a right-of-way 
over and across the land of the plaintiff. 

The fact that neither the Virginia Lumber and Box Company nor 
the Borden Brick and Tile Company is now or ever has been authorized 
to engage in or carry on the business of a common carrier by railroad, 
under the law of this State, is immaterial. A corporation organized 
under the laws of this State, with no power in its charter or otherwise 
to engage in or carry on the business of a common carrier, has no 
capacity to take and use an easement for that purpose. Beasley v. R. R., 
145 N. C., 272, 59 S. E., 60. It does not follow from this principle, 
however, that such corporation may not acquire by deed a right-of-way 
for the purpose of constructing and maintaining thereon a railroad for 
its private use. In the instant case, it is apparent that a railroad 
operated by it in the conduct of its own business, is a convenience, if not 
a necessity, for the defendant. We find no error in the judgment. It is 


Affirmed. 





RONALD GREEN y. CITY OF ASHEVILLE. 
(Filed 1 October, 1930.) 


1. Municipal Corporations K d—Under the facts of this case city an- 
nexing entire incorporated town had the right to levy tax on property 
therein. 


Where under provision of statute the boundaries of a city are en- 
larged to include an entire incorporated town whose charter is thereby 
repealed, and the city assumes all of the outstanding obligations of the 
town and succeeds to all of its assets, revenues, taxes, assessments, ete., 
the obligations of the town are not extinguished by the repeal of its 
charter, and under constitutional mandate the means for their enforce- 
ment must not be impaired, and the city assuming the burden thereof is 
entitled to all the remedies of the town then available for enforcing its out- 
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standing engagements, and where the property of a resident of the town 
has been listed for taxation during May preceeding the town’s annexation 
in June, and the property owner has paid no taxes to the town for the 
year for which his property was thus listed, the city annexing such town 
and succeeding to its tax list has the power to levy an ad valorem tax 
on the property. and the levy is not objectionable on the ground that the 
property was not within the boundaries of the city when the situs of the 
property was fixed for the ensuing year. Reynolds vo Ashertile, ante, 212, 
cited and distinguished. 

2. Constitutional Law FE b—In this case held: to relieve resident of an- 
nexed town from taxation would impair means of enforcing town’s ob- 
ligations. 

Ordinarily, the obligation of a contract is coeval with the undertaking 
to perform, and includes all the means which. at the time of its making, 
the law afforded for its enforcement, and where a city annexes an entire 
incorporated town and assuines its outstanding indebtedness, the prop- 
erty of the residents of the town may not be relieved of taxation for that 
vear without lessening the means provided by law for the enforcement of 
the engagements of the town. 


ApreaL by plaintiff from Oglesby, J.. at August Term, 1930, of 
Bu NCOMBFE. 

Controversy without action submitted on an agreed statement of 
facts, which, so far as essential to a proper understanding of the legal 
questions involved, may be abridged and stated as follows: 

1. Chapter 205, Private Laws 1929, provided that, subject to an 
election to be held on 30 April, 1929, which was held and carried, the 
boundaries of the city of \sheville were to be extended so as to take im 
additional territory, some lncorporated and some not. 

2. By the terms of said act, the date of extension was deferred until 
30 June following. 

3. Prior to and at all times during the year 1929, the plaintiff owned 
real and personal property located in the town of Kenilworth, a munici- 
pal corporation duly created by act of Assembly, the entire territory of 
which was included within the new boundaries of the city of Asheville 
as set forth in the said extension act. 

4. Section 7 of said extension act is, in part, as follows: “That if the 
corporate Emits of the city of Asheville are extended as herein provided, 
the city of Asheville shall assume all the valid and subsisting outstand- 
ing bonded indebtedness and other liabilities incurred for necessary 
expenses of the incorporated towns of Kenilworth, Biltmore, South bilt- 
more, and the city of Asheville shall succeed to all the assets, revenues, 
taxes, assessments, real and personal properties of said municipal cor- 
porations. This act shall operate as a repeal of the charters of any 
municipal corporation, other than the city of Asheville, the entire terri- 
tory of which has been embraced within the extended limits of the city 
of Asheville by virtue of this act.” 
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5. Section 11 provides: “That if the corporate limits of the city of 
Asheville be extended by said election as herein providec, it shall be the 
duty of the governing bodies of the municipal corporations included in 
the corporate limits of the city of Asheville as extended, to turn over to 
the city of Asheville all official books, deeds, records, moneys and other 
assets, 1ucluding all of its real and personal property, and the same shall 
thenceforth beeome the property of the city of Asheville.” 

6. On 30 Junc, 1929, the town of Kenilworth had an outstanding 
vahd and subsisting bonded indebtedness of $388,700; notes outstanding 
in the sum of $28,250, as well as other habilities, all inearred for neces- 
sary municipal expenses. 

7. During the month of May, 1929, plaintiff duly listed and returned 
for taxation his said property then and there situated in the town of 
Kenilworth and then and there subject to taxation by the town of Kenil- 
worth, and said tax return was filed with the duly constituted authori- 
ties of Buncombe County, North Carolina, in the manrer provided by 
law and thereafter and by reason thereof plaintiff became indebted to the 
town of Kenilworth for and during the tax year 1929 as a property 
owner and taxpayer residing within said town in such amount and to 
such extent as the properly constituted authorities of said town might 
duly determine by an assessment upon said plaintiff’s oroperty there- 
after to be made in the manner provided by law. 

S. As soon as available, all tax lists of Buncombe County which 
relate to property and polls within the city of Asheville, are furnished to 
the city as its own tax lists. 

9. On 8 October, 1929, the board of commissioners of the city of Ashe- 
ville duly passed a tax ordinance, levying an ad ralorem tax of $1.62 on 
each $100 valuation of property, and endorsed the tax sts, prepared in 
conformity with said ordinance, so as to affect all taxable property 
within the city, including that annexed under the extension act afore- 
said. 

10. The rate of ad valorem tax levied by the town of Kenilworth prior 
to its inclusion within the boundaries of the city of Asheville was $1.50 
on each $100 valuation of property. 

The plaintiff contends that as his property was not within the cor- 
porate limits of the city of Asheville on 1 May, 1929, when the situs of 
taxable property was fixed by law for the ensuing year, and did not come 
within such limits until 30 June thercaftcr, the city was without power 
on 8 October, 1929, to levy a valid ad valorem tax on his property prior 
to the tax year 1930. 

The defendant, on the other hand, contends that the tax in question is 
in all respects legal and valid. 

From a judgment upholding the tax, the plaintiff appeals, assigning 
error. 
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J. Scroop Styles for plaintrff. 
George Pennel, Chas. N. Malone and Chas. Earl Jones for defendant. 








Sracy, C. J. The plaintiff rests his case entirely upon the decision 
in Reynolds v. Asheville, anfe, 212. But the two eases are con- 
trolled by different principles and are readily distinguishable: Firstly, 
on the ground that the plaintiff in the Reynolds suit lived in the town of 
Biltmore Forest, only a portion of which was ineluded within the new 
boundaries of the city of Asheville, and had paid his municipal taxes 
to the town of Biltmore Forest for the year 1929, while the plaimtiff in 
the instant case lives in what was formerly the town of Kenilworth and 
has paid no municipal taxes at all for the year 1929; and, secondly, 
because the charter of the town of Kenilworth has been repealed, with the 
city of Asheville assuming all of its outstanding obligatious and suc- 
ceeding to all of its assets, revenues, taxes, assessments, ete., while the 
charter of the town of Biltmore Forest was not repealed by the act in 
question, but remained existent. 

In other words, the plaintiff in the Reynolds case, having paid an 
ad valorem tax to the town of Biltmore Forest for the year 1929, sought 
to enjoin, and did restrain, the city of Asheville from levying and col- 
lecting another tax on the same property for the same year, while the 
plaintiff, in the instant case, though living in the town of Kenilworth 
for a part of the year and thereafter in the city of Asheville, has paid 
no municipal taxes at all for the year 1929, and is seeking to escape all 
such taxes. To try to avoid a double tax is one thing; to seek to escape 
all taxation is quite another. The charter of the town of Kenilworth has 
been repealed, and the city of Asheville alone may act in the matter. 
Watson v. Commissioners, 82 N, C., 17; 19 R. C. L., 733. 

Another distinguishing feature between the two cases is, that the town 
of Kenilworth was heavily indebted, with bonds and notes outstanding, 
at the time of its incorporation into the city of Asheville, which would 
seem to call for an appHeation of the principles announced in /road- 
foot v. Fayetteville, 124 N. C., 478, 32 8. E., 804 (as stated in the first 
three headnotes) : 

“4. Debts due from a municipal corporation are not extinguished by 
the repeal of its charter, and still exists, notwithstanding that repeal. 

“2. When the old charter is repealed and a new one is granted, in 
which latter are bestowed by law all the benefits and property of the 
old, the burden of the old must be borne by the new; where the benefits 
are taken, the burdens are assumed. 

“3. The city of Fayetteville is the successor of the town of Fayette- 
ville, and liable for its debts, and the remedies for the enforcement of 
them, existing when the contract was made, must be left unimpatred by 
the Legislature, unless a substantial equivalent is provided.” 
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The translation of all municipal powers and properties of the town of 
Kenilworth to the city of Asheville and the assumption by the latter 
of all the outstanding obligations and liabilities of the former, in order 
to conform to the constitutional provision against “impairing the obliga- 
tion of contracts,” would necessarily carry with it the means and assur- 
ances then available for the enforcement of the outstanding engagements 
of the town of Kenilworth, unless some just equivalent were substituted 
therefor. Broadfoot v. Fayetteville, supra; Spitzer v. Commissioners, 
188 N. C., 30, 123 S. E., 6836; Hammond v. McRae, 182 N. C., 747, 
110 S. E., 102; Smith v. Commissioners, 182 N. C., 149, 108 S. E., 443; 
Port of Mobile v. Watson, 116 U.S., 289; Merriwether v. Garrett, 102 
U.S., 472; Caty of Galena v. Amy, 5 Wall., 705; State ox rel. Johnson 
v. Goodgame, 91 Fla., 871, 108 So., 836, 47 A. L. R., 118, and note. 

To release the plaintiff’s property from taxes for the year 1929, with- 
out providing a just equivalent therefor, would, to this extent, lessen 
the means, provided by law, for the enforcement of the engagements of 
the town of Kenilworth at the time of their making. Velson v. St. 
Martin’s Parish, 111 U. S., 716. Ordinarily, it may be said that the 
obligation of a contract is coeval with the undertaking to perform, and 
includes all the means which, at the time of the making of the con- 
tract, the law afforded for its enforcement. 6 R.C. L., 324. And as the 
prohibition against the impairment of the obligation of contracts is 
absolute, the amount and extent of such impairment is not material. 
Farrington v. Tenn., 95 U.S., 679. 

Moreover, there is a presumption against an interpretation that will 
render a law invalid. Hammond v. Mcfae, supra; Black on Interpreta- 
tion of Laws, 89. Indeed, section 13 of the act in question provides: 
“That nothing contained in this act shall be construed as in any manner 
imnpairing the legal obligations of any of the municipal corporations or 
water and sewer districts included in the area hereinbefore described, 
but all such legal obligations shall remain in full force and virtue.” 

As no reversible error has been made to appear on the record, the 
judgment will be upheld. 

Affirmed. 





K. F. PRESSLEY v. CITY OF ASHEVILLE. 
(Filed 1 October, 1930.) 


Aprpeat by plaintiff from Oglesby, J., at August Term, 1930, of 
BuNCOMBE, 

Controversy without action submitted on an agreed statement of 
facts. 

From a judgment against the plaintiff he appeals. 
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J. Scroop Styles for plaintiff. 
George Pennel, Chas. NV. Malone and Chas. Earl Jones for defendant. 


Sracy, C. J. This is a companion case to Green v. Asheville, ante, 
516, and is controlled by the decision in that case, the only difference 
being that in the instant case the plaintiff resides in what was formerly 
the town of South Biltmore, while the plaintiff in the Green case 
resides in what was formerly the town of Kenilworth. The charters of 
both towns, South Biltmore and Kenilworth, were repealed by the exten- 
sion act in question, and the city of Asheville assumed all the valid out- 
standing obligations and liabilities of both towns and succeeded to all 
of their assets, revenues, taxes, assessments, ete. 


Affirmed. 





LLOYD JARRETT v. CITY OF ASHEVILLE. 


(Filed 1 October, 1930.) 


AppraL by plaintiff from Oglesby, J., at August Term, 19380, of 
BUNCOMBE. 

Controversy without action submitted on an agreed statement of facts. 

From a judgment against the plaintiff he appeals. 


J. Scroop Styles for plantrff. 
Gearge Pennel, Chas. N. Malone and Chas. Earl Jones for defendant. 


Stacy, C. J. This is a companion case to Green v. Asheville, ante, 
516, and is controlled by what was said in that case, the only dis- 
tinguishment in the fact situations of the two cases being that in the 
present case the plaintiff resides in what was formerly the town of Bilt- 
more, while the plaintiff in the Green case resides in what was formerly 
the town of Kenilworth. The charters of both towns, Biltmore and 
Kenilworth, were repealed by the Greater Asheville Extension Act, and 
the city of Asheville thereupon assumed all outstanding obligations and 
liabilities of said towns and succeeded to all their assets, revenues, taxes, 
assessments, ete. 


Affirmed. 
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SUDIE M. PAUL er au. v. GLADYS PAU eT At. 
(Filed 1 October, 1930.) 


1. Deeds and Conveyances C c—-Deed in this case held to convey fee tail 
special which is converted into fee simple by C. S., 1734. 


Where a deed is executed to “M. and the heirs of her body by her 
husband 8. begotten, or upon failure thereafter her death to the nearest 
heirs of S.,.” and at the date of the execution of the deed M. has children 
living: Held, the deed conveys a fee tail special to M. which is converted 
to a fee simple by C. 8,. 1734, defeasible npon her dying without surviving 
children by S.. and her children do not take us tenants in common with 
her, C. 8... 1739, providing that a limitation to the heirs of a living person 
shall be construed to be to the children of such person, being applicable 
only when there is no precedent estate conveyed to the living person, and 
the condition as to the failure of heirs referring to the death of M. 
without surviving children and not to the birth of issue, there being issue 
born at the date of the execution of the deed. and the ulterior limitation 
is not barred by the birth of such issue. Sharpe v. Brown, ViT NL C.., 
294, cited and distinguished. 

2. Deeds and Conveyances C a-—General rules for construction of deeds. 


In construing a deed such a construction should be given as is most 
agreeable to the intent of the grantor us expressed in ‘nstrument, and 
technical rules of construction serve only as aids to this end, the meaning 
of the deed depending largely upon the circumstances of the grantor as 
they appear in the deed itself. 


AppraL by defendant 8. E. McCotter and wife, from Nunn. J., at 
May Term, 1930, of Pamrico. Reversed. 

The plaintiffs brought a special proceeding for the partition of land 
and the defendants, S. E. McCotter and wife, filed an answer denying 
that the plaintiffs have any title, and in effect pleading sole seizin. It ap- 
pears from the facts found by the trial court that on 1 June, 1905, John 
EF. Paul executed and delivered to Mattie Paul a deed in which for a 
consideration of $3,000 he conveyed “to said Mattie Paul and the heirs 
of her body by Smith Paul begotten, or upon failure thereafter her 
death to the nearest heirs of Smith Paul, a certain tract or parcel of 
land in Pamlico County,” containing fifty acres. The habendum is “to 
the said Mattie Paul, aforesaid heirs, and assigns,” and the covenants 
were made with “said Mattie Paul, aforesaid heirs and assigns.” 

On 1 June, 1921, Mattie Paul and her husband Smith [aul gave their 
note to the Bank of Pamlico for $1,945.50, and secured it by a deed 
of trust with warranty of title to J. S. Weskett, as trustee. The deed 
of trust was foreclosed on 22 October, 1927, and the defendant, Estelle 
McCotter became the purchaser at the price of $1,900 and received a 
deed from the trustee purporting to pass the title in fee. 

On 15 March, 1928, McCotter and his wife brought suit in ejectment 
against Smith Paul and wife to recover possession of the land and the 
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latter, admitting their execution of the deed of trust and the sale there- 
under, defended on the ground that the deed of trust conveyed only an 
undivided one-eleventh interest in the land, and that the ten children 
born of the marriage of Smith Paul and Mattie Paul were tenants in 
common with their mother. They asked that the children be made par- 
ties, and the land divided into eleven equal shares. The judge before 
whom that action was tried held that the children had no interest in the 
land and refused to make them parties; but the survivors, excepting one 
who is a defendant, afterwards instituted this proceeding. 

When John F. Paul made the deed to Mattie Paul, she had two living 
children by her husband, Smith Paul, and within ten lunar months 
thereafter another child, the defendant, Gladys P. Paul, was born to 
them. Mattie Paul and Smith Paul, her husband, are living. 

Upon the facts as found it was adjudged that the three children last 
named have, each, an undivided one-fourth interest in the land 1m fee 
simple; that Mattie Paul has an undivided one-fourth interest for hfe, 
with remainder after her death to the heirs of her body by Smith Paul, 
if any, and if none then to the heirs of Smith Paul; and Estelle McCot- 
ter is the owner of the life estate of Mattie Paul; and that the interest 
of Reginald Paul (who was living when Mattie Paul received her deed 
and who died 11 August, 1920), descended to his heirs. Commissioners 
were appointed to make partition as adjudged. 

The defendants McCotter and wife excepted and appealed. 


4... Rawls for appellants, 
F.C. Brinson and D, L. Ward for appellees. 


Apams, J. The judge presiding at the trial was of opinion that 
John F. Paul’s deed conveyed the land in controversy to Mattie Paul 
and the children living and in esse as tenants in common. This would 
have been correct if the deed had been made to Mattie Paul and her 
children. Vate v. Amos, 197 N. C., 161. But it was executed “to 
Mattie Paul and the heirs of her body by Smith Paul begotten.” The 
estate thus created was under the old law a fee tail special (2 BL, 113), 
which our statute enlarges into a fee simple. C. S., 1734. The law is 
clearly stated in Revis v. Murphy, 172 N. C., 579, and Jones v. Rags- 
dale, 141 N. C., 200. In the last case the conveyance was “to Zilphia S. 
Jones and her heirs by her present husband”; and at the time the deed 
was executed they had one living child. It was held that Zilphia and 
her child were not tenants In common, the statute (C. S., 1739) provid- 
ing that a limitation to the heirs of a living person shall be construed 
to be the children of such person, being applicable only when there is no 
precedent estate conveyed to the living person. Marsh v. Griffin, 136 
N. C., 334. 
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As that part of the deed set out above vests in Mattie Paul an estate 
in fec, the next question relates to the effect of the succeeding clause, “or 
upon failure thereafter her death to the nearest heirs of Smith Paul.” 

This inartificial language reminds us that, as said by Lord Chief 
Justice Wills, such a construction should be made of the words of a 
deed as is most agreeable to the intention of the maker, because “words 
are not the principal thing in a deed, but the intent and design of the 
grantor.” Cobb v. Hines, 44 N. C., 848, 349. The intent must be such 
as 1s expressed in the deed and not such as may have existed in the 
grantor’s mind if inconsistent with the language he used. Welver v. 
McKinney, 184 N. C., 393; West v. Murphy, 197 N. C., 488. Technical 
rules of construction serve only as aids to this end, because the meaning 
of the deed depends largely upon the circumstances of the grantor as 
they appear in the deed itself. 

The maker of the deed had in mind an ulterior limitation—“upon 
failure.” Upon failure of whom? Evidently of “the heirs of her body 
by Smith Paul begotten.” The failure referred to is not the failure of 
the birth of issue; for Mattie and Smith Paul had two living children 
when the deed was executed. This fact, if no other, excludes the applica- 
tion of the principle stated in Sharpe v. Brown, 1177 N. C., 294. There 
the conveyance, which was executed on 30 December, 1893, was “to 
Margaret Wellons Stroud, and to the heirs of her own body, if she 
never have any heirs of her own body, then in that event she never does 
have any, then it is to go to M. M. Stroud and T. W. Stroud their life, 
and then to their children.” Margaret intermarried with R. C. Sharpe 
in 1915 and in 1917 a child was born of the marriage. It was held that 
the grantee took an estate tail, converted into a fee, and that the birth of 
issue defeated the limitation over. The principle was applied in Bank 
v. Murray, 175 N. C., 64. 

It is manifest, we think, that the grantor did not intend that the 
ulterior limitation should be barred by the birth of issue, for the reason, 
as stated, that there were living children born of the marriage when 
the deed was executed. The failure of bodily heirs must therefore refer 
to a later period—that is, the death of Mattie Paul. We construe the 
deed as expressing an intention to convey the land to Mattie Paul and 
the heirs of her body by Smith Paul begotten, and upon the: failure 
thereof (of such issue) living at her death to the nearest heirs of Smith 
Paul. By this construction Mattie Paul took an estate in fee simple. 
defeasible upon her dying without bodily heirs by Smith Paul, living at 
her death; and as Estelle McCotter acquired the title of Mattie Paul 
the plaintiffs have no interest in the land and cannot maintain the 
present action. Welles v. Trust Co., 183 N. C., 267; Walliams v. Bliz- 
zard, 176 N. C., 146; Sessoms v. Sessoms, 144 N. C., 121; Smith v. 
Brisson, 90 N. C., 284. 

Judgment reversed. 
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L. T. LIGHTNER y. KNIGHTS OF KING SOLOMON Awnp 
ROSA ARMWOOD. 


(Filed 8 October, 1930.) 


Esteppel C b—-Defendant insurer held estopped in this case from setting 
up defense that insured fraudulently misrepresented her age. 

Where, upon the death of the insured, a fraternal insurance lodge 
delivered by its secretary its check in payment of a policy to the bene- 
ficiary, and in his presence the beneficiary endorses it over to the under- 
taker in payment of services rendered by him in burying the deceased 
insured, and the difference in cash is paid by underetaker, and the insurer 
stops payment of the cheek at the bank upon the ground that the insured 
was over the age allowed by the insurer’s constitution: Held, the knowl- 
edge of the secretary of the insurer of the age of the insured at the time of 
the transactions will estop the insurer from maintaining as against the 
undertaker acquiring the check for full value that the policy was void 
for fraudulent representations as to the age of the insured in her applica- 
tion for the policy, and in an action by the undertaker on the check a 
directed verdict in his favor is proper, and held further, the receipt by 
the insurer of premiums from the insured for seyen years without ques- 
tioning her age indicated negligence. 


Appra by defendant, Knights of King Solomon, from Small, J., and 
a jury, at January Term, 1930, of Wayne. No error. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. In what amount is the defendant, Knights of King Solomon, 
indebted to the plaintiff on account of the check sued on in this cause? 
Answer : $326.50, with interest at 6 per cent from 16 March, 1928. 

2. In what amount is the defendant, Rosa Armwood, indebted to the 
plaintiff on account of her endorsement of the said. check? Answer: 
$326.50, with interest from 16 March, 1928.” 

The court below charged the jury as follows: “Gentlemen of the jury, 
upon the conclusion of all the testimony, and after due consideration by 
the court, the court has come to the conclusion that the plaintiff is en- 
titled to a preémptory instruction; therefore, the court instructs you 
that if you believe all the testimony and find the facts to be as testified 
to, and so find them to be true by the greater weight of the evidence, it 
would be your duty to answer the first issue $326.50, with interest from 
16 March, 1928. (If you gentlemen can’t remember this, you may 
take it down on a piece of paper, $326.50 with interest from 16 March, 
1928, and answer the second issue, $326.50, with interest from 16 
March, 1928.)” To the latter part of this charge in brackets the de 
fendant, Knights of King Solomon, excepted and assigned error. 
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Judgment was rendered on the verdict. Defendant, Knights of 
King Solomon, made numerous exceptions and assignments of error, and 
appealed to the Supreme Court. The material assignments of error 
and necessary facts will be set forth in the opinion. 3 


Langston, Allen & Taylor for plaintrff. 
J. Faison Thomson for defendant, Knights of King Solomon. 


Cruarxson, J. The defendant. Knights of King Solomon, issued two 
policies on the hfe of Emma Watson, the beneficiary was Rosa Arm- 
wood, her daughter. One was for $200, and the other for $125.00— 
total $325.00. Notice of death to the Grand Lodge, Knights of King 
Solomon, stated that Emma Watson died on 14 December, 1927, and 
was initiated in 1919; “this member was paid up at death,” and that 
“the age of the deceased was 56 years.” This was signed by L. W. 
Williams, H. P. (High Priest), and Amos Artis, Secretary. This 
notice was sworn to and subscribed to by said officials. 

C. F. Rich, head of the Endowment Department and secretary, issued 
a voucher and had a check made payable to Rosa Armwood, the bene- 
ficiary, for $325, on 9 March, 1928. On the face of the check was the 
following: “Death benefits on life of Emma Watson.” Plaintiff is a 
funeral director, and buried Emma Watson. Rosa Armwood, on 
24 December, 1927, transferred and assigned her rights in the insurance 
to the amount of $196.50, due by her for burying her mother, to the 
plaintiff and authorized the secretary of the Knights of King Solomon 
Lodge, Amos Artis, to pay over the above-mentioned amount to plaintiff. 

The constitution of the Knights of King Solomon contained the fol- 
lowing: (a) No person shall be initiated in this Lodge, under 18 years 
of age or over 55 years of age, who is not of good moral character, sound 
in mind and body, producing a physician’s certificate of that fact, and 
a believer in the Supreme Being.—(c) Ages must be correctly stated in 
application, and any false statement of age, either in application or 
death proof, shall entitle the beneficiary to amount paid in only, plus 
6 per cent interest. (d) The full amount of $150 shell be the total 
insurance due on all members of the order who joined over 50 years of 
age, and the return of premiums, plus 6 per cent interest on all who 
joined over 55 years of age.” 

The Mutual Benefit Certificate on the life of Emma Watson con- 
tained the following: “3. If the material representations in application 
for insurance are false, no benefits will be paid. If the age is incor- 
rectly given, the benefits to be paid will be adjusted to correspond with 
correct age.” 

It was contended by defendant, Knights of King Solomon, that Emma 
Watson was over the age of 55 when the policies were issued. That 
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plaintiff and the beneficiary, Rosa Armwood, with this knowledge con- 
spired to defraud the defendant, Knights of King Solomon, and obtain 
$325-—more than the policy allowed in such cases. The plaintiff denied 
this. Rosa Armwood, a witness for defendant, was asked: “Did you tell 
a story about your mother’s age? Answer: No, sir. Q. To get this 
check from the company? Answer: No, sir, because I don’t know 
mama’s age. Q. Did you agree with Lightner—did you and Lightner 
get together and agree to tell a story about her age? Answer: No, sir, 
I was not in the room when it was set down.” 

In the answer of defendant we find the following: “That, not until 
after the death of Emma Watson, and not until 14 December, 1927, 
did this defendant discover the fraud that was attempted to be perpe- 
trated on it.” 

C. F. Rich, endowment secretary, testified for defendant, and on 
cross-examination by plaintiff, is the following: “Q. You swore at that 
time that you knew what you did know about it three months before 
this check was issued, didn’t you? Answer: No, sir. Q. Isn’t that 
what it says? Answer: Yes, sir, that is true. Q. That is what you 
swore to? Answer: Yes, sir.” 

It was in evidence that after the voucher was issued by C. F. Rich, 
head of the endowment department and secretary, the check was re- 
ceived by Amos Artis, secretary of the lodge. Artis testified: “Nothing 
was said about the woman being too old to recover the insurance. No- 
body mentioned her age at all. JI never heard Lightner say anything 
about her age. . . . I delivered it to Rosa to be endorsed by her 
on account of Lightner’s assignment. All of that was approved by me.” 

When the check was turned over to Rosa Armwood, Artis was present. 
Rosa Armwood endorsed the check to plaintiff. The check was for 
$325. Plaintiff had theretofore advanced $196. Plaintiff testified: 
“With the secretary of the local lodge, I went, with the check, to Rosa 
Armwood’s house. She owed me $196, according to the assignment, so 
we took the check over, and I gave her $128.50 cash money out of my 
pocket, as the difference between the burial expenses and the check. She 
endorsed the check, and this is it. I then took the check to the bank 
and deposited it. After a while the check came back, saying that pay- 
ment had been stopped on it, including a protest fee of $1.50. I paid 
$326.50 and took the check up from the bank. I demanded the money 
of Rosa Armwood, and also wrote the head lodge about it. 

Rosa Armwood, a witness for defendant, testified: “When the check 
came, on 10 March, Amos Artis brought it to my house. He was secre- 
tary of the local lodge of the Knights of King Solomon. The check had 
been sent to him by the insurance department to be delivered to Rosa 
Armwood, and not to Lightner. I endorsed the check because Lightner 
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would not let me get my hands on it unless I did endorse it. He gave 
me $128.50. The check represented insurance on my mother. I told 
Lightner that I did not know my mother’s age. I told Lightner that I 
did not know how old mama was when she went into the lodge.” 

From the record it appears that Rich, the head of the endowment 
department and secretary, issued the voucher with knowledge that 
Emma Watson was over age, and Artis, secretary of the local lodge, 
received the check and turned it over to Rosa Armwood, who endorsed 
it to plaintiff in Artis’ presence. Plaintiff paid full value for it and 
deposited it in the bank. After this was done, although Rich in the 
answer swears that on 14 December, 1927, he knew that Emma Watson 
was over age, the check was issued by him and after being issued he then 
claims that he discovered that Emma Watson’s age was beyond the 
policy limit to receive $325, under the constitution of the defendant, 
the Knights of King Solomon. He then stopped payment of the check 
after plaintiff had purchased it for full value and without notice. From 
the record, we see no evidence of fraud on plaintiff’s part; he paid full 
value for the check, without knowledge as to the age of Emma Watson. 
Then again, defendant, Knights of King Solomon, received premiums 
for some seven years from Emma Watson, without questioning her age. 
This indicates negligence. 

From the record, we think the charge of the court below correct. The 
motions made by defendant for judgment as in case of nonsuit (C. S., 
567), were properly overruled. The other assignments of error as to 
exclusion of evidence, and the refusal to tender the issues submitted by 
defendant, from the view we take of this action, are not material. The 
exception to the court below instructing the jury, “If you, gentlemen, 
can’t remember this, you may take it down on a piece of paper,” etc., is 
not material or prejudicial. 

We think from the record that defendant, Knights of King Solomon, 
is estopped on all the facts in this action. 

The principle is thus stated in Bank v. Winder, 198 N. C., at p. 21, 
clting numerous authorities: “Where the owner of personal property 
clothes another with the zndicia, of title, or allows him to appear as the 
owner, or as having the power of disposition, an innocent third party 
dealing with the apparent owner will be protected.” Bank v. Loles, 197 
N.C., 413; Bank v. Clark, 198 N. C., 169. 

There are errors as to certain dates in the record, which are not 
material. In the judgment we find 

No error. 
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PHILIP KOHN v. THE CITY OF ELIZABETH CITY. 
{Filed 8 October, 1930.) 


Taxation B c—tIn this case held: plaintiff was entitled to recover amount 
paid under protest as municipal license tax. 


Where the charter of a city provides for the raising of revenue by 
license tuxes on certain trades, professions, etc., among which is specified 
“merchants, itinerants or dealers, selling bankrupt or fire sales of any 
kind of goods,” ete, a merchant purchasing a bankrupt stock, and in- 
creasing it by the purchase of other stock, and remaining in business for 
a period of over a year, during which time the bankrupt stock is sold 
in the ustal course of business, is not liable for the tax imposed upon 
those selling bankrupt stock and is entitled to recover an amount paid by 
him thereunder under protest, the merchant not being subject to the 
tax if valid, and being entitled to recover if the tax is invalid. The 
construction of the statute, upon which may depend its validity, is not 
necessary to be decided in this case. 


Stacy, C. J., coneurring; CrarKson, J., coneurs in concurring opinion. 


Apprat by defendant from Nunn, J., at June Term, 1930, of Pas- 
guoTank. Affirmed. 

This action to recover the sum of $466.66 and interest, paid by plain- 
tiff to defendant, under protest, as taxes unlawfully demanded and col- 
lected by defendant, was heard on a statement of facts agreed, which is 
as follows: 

“4, That chapter 15 of the Private Laws of 1923, same being the 
charter of the city of Elizabeth City, contains the following provisions: 

‘Revenue Act. Section 1. That to raise funds for general municipal 
purposes the following license taxes hereinafter specified are hereby 
levied for the privilege of carrying on the businesses, trades, professions, 
callings, occupations, or doing the act named, within the corporate 
limits of the city of Elizabeth City, or within one-half mile thereof, 
from the first day of September, 1928, to the thirty-first day of August, 
1924, and for each year thereafter unless for some other time or period 
herein specified; and all such taxes shall be due and payable in advance 
at the office of the city auditor. The payment of any particular tax 
herein imposed, shall not relieve the party paying the same from liability 
for any other tax specifically imposed for any other business conducted 
by such person.’ 

Among the license taxes specified was the following, on: ‘Merchants, 
itinerants or dealers, as proprietor or agent, selling bankrupt or fire 
sales of any kind of goods, wares or merchandise, per week, $100.’ 

2. That on or about 20 October, 1927, the said Philip Kohn pur- 
chased the stock of merchandise formerly owned by O. F. Gilbert, of 
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Elizabeth City, N. C., the said Gilbert having theretofore been adjudged 
a bankrupt, and the said Kohn having purchased said stock from the 
trustee in bankruptcy. 

3. That the said Kohn rented a store on the west side of North Poin- 
dexter Street, Elizabeth City, N. C., and being one of the stores for- 
merly occupied by said O. F. Gilbert, placed therein she merchandise 
bought as aforesaid, advertised the same for sale as bankrupt stock, and 
actually sold the same in the usual course of business. 

4. That a short time before the plaintiff began selling said stock, the 
defendant notified him that by virtue of the aforesaid provisions of the 
charter of defendant, the plaintiff would be required to pay a license tax 
for the privilege of conducting a bankrupt sale, or selling bankrupt 
stock, and on 20 October, 1927, required the plaintiff to pay to defend- 
ant $133.33; on 21 October, 1927, $100; on 11 November, 1927, $133.33; 
and on 21 November, 1927, $100, making a total of $466.66, all of 
which plaintiff paid, under protest. 

5. That after the payments as aforesaid, plaintiff failed and refused 
to make any further payments on said tax, and was brought before the 
police justice at Elizabeth City, was tried and the action dismissed. 

6. That plaintiff made legal demand upon the defendant for the 
return of the said $466.66, with which demand the defendant refused 
to comply. 

7. That a short time prior to January, 1928, the plaintiff leased, for 
a period of one year, from Mr. P. G. Sawyer, the store in which plain- 
tiff’s stock of merchandise was then located, increased his stock, and 
remained in business until some time during the year 1929. 

8. That on 3 May, 1928, plaintiff duly listed for taxation his stock 
of merchandise, the valuation being fixed at $9,200, and thereafter paid 
to the sheriff of Pasquotank County, and to the tax collector of defend- 
ant, the taxes against said stock. 

9. That the city and county taxes on the bankrupt stock purchased by 
plaintiff, and which were due for the year 1927, were paid by the 
trustee of the estate of O. F. Gilbert, bankrupt.” 

On the foregoing statement of facts agreed, the plaintiff contended 
“that the imposition and collection of said tax was illegal and not justi- 
fied or authorized and that the statute, as set forth in the charter of de- 
fendant, and under which the said tax was imposed and collected, is 
unconstitutional, and that the said sum of $466.66, together with 
interest from date of payment, should be refunded to the plaintiff by 
defendant.” 

The defendant contended “that the imposition and collection of said 
tax was Just and proper, and that the statute, as set forth in the charter 
of defendant, and under which said tax was imposed and collected, is 
constitutional and valid.” 
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The court was of opinion “that so much of said chapter 15 of the 
Private Laws of 1923, same being the charter of the city of Elizabeth 
City, as imposes a tax of $100 per week upon “merchants, itinerants or 
dealers, as proprietor or agent, selling bankrupt or fire sales of any 
kind of goods, wares or merchandise” is in suppression of trade, oppres- 
sive and is unconstitutional and void, and that the plaintiff is entitled to 
the relief prayed for.” 

From the judgment in accordance with the opinion of the court that 
plaintiff recover of the defendant the sum of $466.66, with interest 
thereon from 21 November, 1927, and the costs of the action, defendant 
appealed to the Supreme Court. 


Worth & Horner for plaintrff. 
Thompson & Wilson for defendant. 


Connor, J. If the statute under which the taxes were levied, and 
paid by plaintiff to defendant, under protest, must be construed as im- 
posing a privilege tax on merchants doing business in Elizabeth City, 
and subject to the tax imposed by subsection 17, section 140, chapter 15, 
Private Laws of North Carolina, 1925, who shall purchase from a 
trustee in bankruptcy, goods, wares, and merchandise, belonging to the 
estate of the bankrupt, and who thereafter sell same in Elizabeth City, 
in the usual course of business, as merchants, a grave question will be 
presented as to whether the statute is valid. So construed, the statute 
may be subject to the criticism that it imposes a tax in violation of the 
principle that classifications for the purpose of taxation must be based 
on real and substantial differences, and not upon arbitrary distinctions, 
having no just relation to the subject-matter. 

If the tax is imposed by the statute only on persons, firms or corpora- 
tions, whether residents of the city or itinerants, who sell therein bank- 
rupt stocks, or stocks which have been damaged by fire, and who are not 
classified for purposes of taxation as merchants subject to a privilege 
tax graduated in accordance with the amount of their gross sales, per 
annum, it would seem that the statute is valid. So construed, the statute 
would not be in violation of well settled principles with respect to valid 
classifications. See section 121, chapter 345, Public Laws of North 
Carolina, 1929, which contains the following paragraph: 

“(d). Every itinerant salesman or merchant who shall expose for 
sale, either on the street or in a house rented temporarily for that pur- 
pose, any goods, wares or merchandise, bankrupt stock or fire stock, not 
being a regular merchant in such county, shall apply for in advance and 
procure a State license from the Commissioner of Revenue for the privi- 
lege of transacting such business, and shall pay for such license a tax 
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of one hundred dollars in each county in which he shall conduct or carry 
on such business.” 

Upon the facts agreed in the instant case, the question as to the proper 
construction of the statute, upon which may depend its validity does not 
necessarily arise. If the statute is void, the plaintiff :s entitled to re- 
cover; if the statute is not void, but valid, then upon the facts agreed, 
we are of opinion that plaintiff was not subject to the tax imposed 
therein, and for that reason is entitled to recover. In either event, the 
judgment must be affirmed. It is so ordered. 

Affirmed. 


Stacy, C. J., concurs in result on the ground that the facts agreed 
do not bring the plaintiff within the terms of the statute or charter in 
question, and thinks the reasons assigned by the trial court, in support 
of his judgment, should be disapproved in order to exclude a conclusion. 


Criarxson, J., concurs in concurring opinion. 





W. T. HOBBS y. LEON A. MANN Aanp AGNES MANN. 
(Filed 8 October, 19380.) 


Highways B i—Evidence in this case held to permit deduction of incon- 
sistent inferences and should have been submitted to the jury. 


Where, in an action to recover damages resulting from an automobile 
collision on a public highway, there is evidence tending to show that the 
plaintiff drove to the right to avoid hitting a hog on the highway and 
that as he brought the right wheels of his car again on “he hard surface 
he was hit by the defendant’s car which had struck the hog, and there 
is no directly affirmative evidence that the defendant’s car was deflected 
by striking the hog and unavoidably hurled against the plaintiff's car, 
and there is evidence from which the jury might infer that the de- 
fendant had failed to keep a safe distance behind the plaintiff's ear 
in violation of The Code of 1927, sec. 2621(57), or that he had not ob- 
served the statutory requirements in attempting to pass the plaintiff in 
violation of section 2621(54): Heid, inconsistent inferences may be 
deduced from the evidence and the case should have been submitted to 
the jury for determination as to whether the injury resulted from condi- 
tions which could not have been foreseen or from the negligence of the 
defendant. 


Connor, J., dissents. 


AppEAL by the plaintiff from Grady, J., at April Term, 19380, of 
Onstow. New trial. 
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Hogss v. MANN. 


Dawson & Jones and S. H. Newberry for plaintiff. 
No counsel contra. 


Apams, J. The action was brought to recover damages for personal 
injury resulting from the collision of automobiles. At the close of the 
testimony offered by the plaintiff the trial court dismissed the action as 
in case of nonsuit, and the plaintiff appealed. 

The rule applicable in cases of this kind is that if diverse inferences 
may reasonably be drawn from the evidence, some favorable to the 
plaintiff and others to the defendant, the cause should be submitted to 
the jury for final determination. The question, then, is this: Is the 
evidence, when construed most favorably for the plaintiff, sufficiently 
probative to justify a finding of fact which would constitute actionable 
negligence 4 

The testimony tends to establish the following circumstances: On the 
highway between Trenton and Kinston, W. M. Fonville was driving an 
open Ford touring car, the rear seat occupied by the plaintiff and Bill 
Bugg. “A good little distance” in front of the car a hog walked into the 
highway from an adjoining field. Fonville “blew his horn and drove to 
the right, two wheels of his car on the dirt, off the highway.” When he 
had passed the hog, or “when the hog had passed him,” he “gradually 
came back on the road and presently was struck by another car coming 
from the rear.” 

The offending car, a Nash coach, was occupied by the defendants, Mr. 
and Mrs. Mann. It was owned by the husband and was driven by the 
wife. After killing the hog and leaving the carcass “in the middle of 
the road” the Nash coach struck the Ford ear “along about the front 
end, along against the front door,” and “turned it over three times, so 
that when it stopped it had turned around and was headed back towards 
Trenton.” The top was torn off; the steering wheel was broken; a 
fender was bent; the radiator was damaged; the battery was torn up; 
and the windshield was shattered. 

The Ford was traveling at the rate of twelve or fifteen miles an hour; 
the speed of the Nash is not definitely fixed. Fonville testified, “It must 
have been going pretty fast by turning me over three times and turning 
me round like it did’; and the plaintiff said that when the impact 
occurred “Bugg went on me and I went on him, and then he went on me 
again, we were turning that fast.” The Nash coach was stopped one 
hundred or one hundred and twenty-five yards from the wreck. 

We presume the action was dismissed upon the theory that the evi- 
dence proves nothing more than an accident resulting from an unfore- 
seeable collision of the Nash car with the intrepid swine. Upon the 
present testimony a jury might or might not reach this conclusion. 


534 IN THE SUPREME COURT. [199 
Hoses v. MANN. 


There is no directly affirmative testimony that the Nash car by striking 
the hog was deflected from its course and unavoidably hurled against 
the car in which the plaintiff was riding. We must, therefore, ascertain 
whether, with this question presently out of the way, there is any testi- 
mony from which a jury might reasonably find that the defendants were 
negligent. 

While Fonville was in the act of bringing his right wheels from the 
shoulders of the road to the hard surface, the collision occurred. This 
in itself is a relevant circumstance, calling for explanation. The rear 
car was Closely following the one in front. As soon as “the hog cleared 
the wheels of the Ford” the Nash coach struck the hog; the plaintiff 
said, “I don’t reckon it was a quarter of a second.” 

The driver of a motor vehicle is forbidden to follow another vehicle 
more closely than is reasonable and prudent; he must have due regard 
to speed, traffic, and the safety of others; and his disregard of the statute 
may subject him to liability. Pub. Laws 1927, ch. 148, see. 15; N. C. 
Code of 1927, sec. 2621(57). We are not prepared to say that there is 
no evidence from which a jury might infer that the defendants failed 
to observe these statutory requirements. 

If the defendants were in the act of passing Fonville’s car they should 
have complied with another statute. The driver of a motor vehicle 
overtaking another vehicle proceeding in the same direczion shall pass 
at least two feet to the left of it and shall not again drive to the right 
side of the highway until safely clear of such overtaken vehicle; and 
before passing or attempting to pass shall give audible warning with 
his horn or other warning device. Public Laws 1927, ch. 148, sec. 12; 
N. C. Code, 1927, sec. 2621(54). 

Whether the defendants were trying to pass the car in front of them 
and, if so, whether they ignored the provisions of the statute are ques- 
tions which should have been submitted to the jury, for there is at least 
some evidence tending to support the plaintiff’s contention that the de- 
fendants did not comply with either provision. 

True, In some respects the plaintiff’s own testimony is favorable to 
the defendants; but in others it is antagonistic. He suggests that the 
injury resulted from reckless driving rather than from the unexpected 
appearance of the hog. 

Since Inconsistent inferences may be deduced from the testimony ap- 
pearing in the record we are of opinion that a jury should be allowed to 
determine whether the plaintiff’s injury resulted from conditions which 
could not reasonably have been foreseen or from negligence in the 
operation of the defendants’ car. 

New trial. 


Connor, J., dissents. 
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DunN v. DUNN. 





R. D. DUNN eT AL, v. FRED DOUGLAS DUNN ET at. 
(Filed 8 October, 19380.) 


1. Statutes B a—Caption of statute may be referred to in interpretation 
only when body of statute is ambiguous. 


Only when the body of a statute is ambiguous and its meaning doubt- 
ful may its caption be referred to in its interpretation, and the caption 
may not contradict the clear meaning of. the words used in the statute, 
especially when the caption has been made by commentators and not by 
the Legislature itself. 


2. Bastards C a—Petition for legitimating bastards may be addressed 
directly to the judge. 

The requirements of C. S., 277 (Revisal, 263), as to the procedure and 
jurisdiction of legitimating children by their father, is that “the putative 
father of any illegitimate child may apply by petition in writing to the 
Superior Court of the county in which he resides . . . and if it 
appears that the petitioner is reputed the father of the child, the court 
may thereupon declare and pronvunee the child legitimated; and the 
clerk shall record the decree,” and Held, the action of the judge of the 
court having jurisdiction in passing upon the matter is within the intent 
and meaning of the statute, and his decree is not void upon the ground 
that the petition should have been originally addressed to the clerk of 
the court. 


Apprat by plaintiffs from Midyette, J., at January Term, 1930, of 
LENOIR. 

Civil action in ejectment brought by collateral relations of Charles F. 
Dunn, deceased, against his alleged illegitimate children. 

The plaintiffs allege that they are the heirs at law and next of kin 
to Charles F. Dunn, late of the county of Lenoir, State of North Caro- 
lina, and entitled to all the property, real and personal, of which he 
died seized and possessed; that the defendants, illegitimate children of 
the said Charles F. Dunn, have, since his death intestate, February, 
1929, entered into possession of the lands left by him and taken posses- 
sion of his personal property, under the mistaken belief that they were 
duly legitimatized by order of Lenoir Superior Court, entered at the 
August Term, 1914, and that such action on the part of the defendants 
is wrongful and unlawful. It is further alleged that the attempted 
legitimation proceeding, set out in full in the complaint, is null and 
void, for that, the petition, admittedly sufficient in substance, was ad- 
dressed to the judge at term, rather than to the clerk; wherefore plain- 
tiffs demand possession of the premises, damages, ete. 

The substance of the petition is as follows: 
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“To Hon. Frank A. Daniels, judge presiding: 

“Charles F. Dunn, your petitioner, comes into court and respectfully 
showeth that he is the putative father of the following named illegiti- 
mate children, to wit, Fred Douglas, Abe Lincoln, James Blaine and 
Ben Butler, . . . recognized by your petitioner, and bear his sur- 
name, therefore, he respectfully prays that the court declare them to be 
the legitimate children of the petitioner.” 

The order entered thereon by the judge at term purports to legitimate 
said children, according to the prayer of the petition. 

From a judgment sustaining a demurrer, interposed by the defend- 
ants, on the ground that the complaint does not state facts sufficient to 
constitute a cause of action, the plaintiffs appeal, assign:ng error. 


Rountree & Rountree, Powers & Elliott and Geo. B. Greene for 
plaintiffs. 
Charles F. Rouse, of Rouse & Rouse, for defendants. 


Stacy, C. J. Was, and is, the judgment purporting to legitimate the 
defendants, entered by the judge at term, valid, or is it null and void, 
because, under the law in force at the time, the original jurisdiction of 
petitions for legitimation was conferred on the clerk and not on the 
judge ? 

The pertinent statute operative in 1914 was Rev., 263, now C. S., 277, 
which reads as follows: 

“The putative father of any illegitimate child may apply by petition 
In writing to the Superior Court of the county in which he resides, pray- 
ing that such child may be declared legitimate; and if it appears that 
the petitioner is reputed the father of the child, the court may there- 
upon declare and pronounce the child legitimated; and the clerk shall 
record the decree.” 

The body of this statute assumed its present form as early as 1855 
(Revised Code of N. C., ch. 12, sec. 8), and has remaired unchanged 
up to the present time. In the Code of 1883 (sec. 39), its caption was 
“Tllegitimate children may be legitimated by Superior Court at term,” 
while in the Revisal of 1905, the caption was changed to “Procedure for 
legimating bastards,” and in the Consolidated Statutes the caption 
reads, “Legitimation of bastards.” 

Where the meaning of a statute is doubtful, its title may be called 
in aid of construction (Freight Discrimination Cases, 95 N. C., 4384); 
but the caption will not be permitted to control when the meaning of 
the text is clear. In re Chisholm’s Will, 176 N. C., 211, 96 S. E., 1081. 
Especially is this true where the headings of sections have been prepared 
by compilers and not by the Legislature itself. Cram v. Cram, 116 
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N. C., 288, 21S. E., 197. Moreover, it does not appear that the instant 
caption imports a meaning contrary to the body of the text. See 
chapter 73 of the Consolidated Statutes on the subject of “Statutory 
Construction.” 

A similar question to the one here presented arose in the case of 
Fowler v. Fowler, 131 N. C., 169, 42 S. E., 563, while the statute bore 
the caption appearing in the The Code of 1883, but was not decided, as 
the subsequent marriage of the parents in that case itself wrought a 
legitimation, and thereby rendered it unnecessary for the court to de- 
termine the procedural question. 

It is the contention of the plaintiffs that as the Fowler case was 
started before the clerk, the Legislature thereafter changed the caption 
so as to give approval to this procedure, but we think 1t can make no 
differeuce, under the body of the act, whether the petition reach the 
judge through the clerk, or is presented to him direct. In either event, 
his judgment would seem to be valid. The language of the statute is, 
that the putative father may apply by petition in writing “to the Supe- 
rior Court . . . the court may thereupon declare . . . and the 
clerk shall record the decree.” MeIntosh’s N. C. Practice and Pro- 
cedure, 62. 

Affirmed. 





ART BRONZE AND IRON WORKS vy. J. E. BEAMAN Ef AL. 
(Filed S October, 1930.) 


Judgments F d—Motion for judgment non obstante veredicto will not 
be granted when the pleadings support the verdict. 

Where the pleadings are sufficient to support the verdict, a motion for 
judgment non obstante veredicto will not be allowed, and where the trial 
depends upon whether an agreement respecting the defendunt’s liability 
had been made between the parties, and the verdict thereon is rendered 
in favor of the plaintiff, the defendant's motion for judgment non obstante 
ecredicto on the ground of failure of consideration will not be allowed 
when the extent of his plea by way of answer is only the denial of the 
fact of agreement as alleged in the complaint. 


Appreat by defendant, Perrin W. Gower, from Daniels, J., at May 
Term, 1930, of Waxe. 

Civil action to recover for materials furnished by plaintiff and used 
by J. E. Beaman, contractor, in the construction of a building for 
Perrin W. Gower, owner, and to hold the contractor’s bond lable 
therefor. 
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The right of the plaintiff to recover is not now questioned, but it is 
alleged by the Commercial Casualty Insurance Company, surety on the 
contractor’s bond, that after the completion of the building, the owner 
agreed to release the surety from further liability under its bond and 
to save it harmless from claims of laborers and materialmen, if the said 
surety would approve a final settlement between the owner and the 
contractor, whereby the 15 per cent retained percentage of the contract 
price, in the hands of the owner, could be released to the contractor, and 
the owner given possession of the building. This was denied by the 
defendant Gower. 

The jury returned the following verdict: 

“1. Is defendant Beaman indebted to plaintiff as alleged in the com- 
plaint, and if so, in what amount? Answer: Yes, $1,711.71, with interest 
from 19 October, 1928. 

“2. Was the letter of release signed by Southgate & Company, given 
and accepted upon agreement of Gower to pay all claims? Answer: 
Yes.” 

Motion by the defendant Gower for judgment non obstante veredicto 
on the ground that there was no consideration for the alleged agree- 
ment; overruled; exception. 

Judgment on the verdict for plaintiff, and judgment over against 
Perrin W. Gower for Commercial Casualty Insurance Company. The 
defendant Gower appeals. 


No counsel appearing for plaontrff. ; 
Clyde A. Douglass and Manning & Manning for defendant Gower. 
S. Brown Shepherd for defendant Insurance Company. 


Sracy, C.J. Appellant’s motion for judgment non obstante veredicto, 
which, in effect, is but a belated motion for judgment cn the pleadings, 
was properly overruled on authority of the decisions in Jernigan v. 
Neighbors, 195 N. C., 231, 141 S. E., 586, and Shives v. Cotton Mulls, 
151 N. C., 290, 66 S. E., 141. The defendant Gower, in his answer, 
denies the agreement as alleged by the Commercial Casualty Insurance 
Company, but this is the extent of his plea. 

The record discloses no exceptive assignment of error upon which a 
reversal of the judgment might properly be based. Hence, it will not be 
disturbed. 

No error. 
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MOSKIN BROTHERS. Ine., v. BENJAMIN H. SWARTZBERG Et AL. 


(Filed 8 October, 1930.) 


Appeal and Error J a—In injunctive proceedings Supreme Court may 
review evidence and find facts. 

On appeal to the Supreme Court in injunctive proceedings the Court 
may examine the entire evidence and find the facts upon which it will 
act, and where in a suit to restrain the violation of a condition in a 
contract of employment, providing that the employee not engage in a 
similar business within a restricted area for a definite time after the 
termination of the employment, the trial court fails to find specifically 
as to whether the employee voluntarily left the employment, it will be 
presumed that the court found that the employee did voluntarily leave 
the employment as the evidence tended to show, or that such a finding 
was immaterial, and a judgment of the Superior Court reversing a cor- 
rect judgment of a municipal court upon sustaining findings and con- 
clusions of law will be reversed. 


Contracts A f—Finding as to whether defendant voluntarily left plain- 
tiff’s employment held immaterial. 

Where, in a suit to enjoin the violation of a condition in a contract 
of employment providing that the employee should not engage in the same 
business in competition with the employer in a restricted area for a 
definite time after the termination of the employment for any reason 
whatsoever, and the contract provides for the termination of the employ- 
ment by either party for any reason, the question of whether the employee 
voluntarily left the employment is immaterial. 


Same—A contract in restraint of trade is not void if it is reasonable 
and does not affect the rights of the public. 

A contract not to engage in a certain business within a reasonable area 
tor a reasonable length of time, which does not affect the interests of the 
public, wil] net be declared void as .being in unreasonable restraint of 
trade, 


Same—cContract in this case held not to be void as in unreasonable 
restraint of trade. 

A Condition in a contract of employment that the employee should not 
chgage in the same business in competition with the employer after the 
termination of the employment, to be effective for a period of two years 
within twelve miles of any one of the employer’s stores, is not one in 
unreasonable restraint of trade against public policy, and in a suit by 
the employer to restrain the violation of the condition, a judgment 
permanently restraining the defendant from violating the condition for 
the period of time stipulated therein upon proper findings and conclusion 
of luw will be affirmed. 

Injunctions B c—Breach of valid contract not to engage in certain 
business may be enjoined upon proper facts. 

Where it is made to appear that the plaintiff will be damaged in an 
miascertuinable amount by the breach by his former employee of a valid 
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contract not to engage in the same business in competition with the plain- 
tiff within a restricted area for a reasonable time after the termination 
of the employment, sufficient grounds are shown for the granting of in- 
junctive relief, 


AprpraL by plaintiff from Jloore. J.. at October Term, 1929, of 
Guitrorp. Reversed. 

This is an action to restrain and enjoin the violation by defendant, 
Benjamin F. Swartzberg, of a restrictive covenant contained in a con- 
tract in writing entered into by and between the plaintiff and the said 
defendant. 

The action was begun in the Municipal Court of the city of High 
Point, N. C., on 17 July, 1929. 

Plaintiff is a corporation organized under the laws of the State of 
New York, and maintains and operates a store in tke city of High 
Point, N. C., in which it sells, at retail, and on credit, ready-to-wear 
clothing. It sells clothing on the “installment plan,” as described in its 
complaint in this action. 

On 30 January, 1928, plaintiff entered into a contract, in writing, 
with the defendant, Benjamin H. Swartzberg, a citizen of this State and 
a resident of the city of High Point. By said contract plaintiff em- 
ployed said defendant as the manager of its store and business in the 
eity of High Point. The said contract contains a paragraph which is 
in words as follows: 

“Eleventh. The parties hereto recognize that the employer’s business 
is based largely on credit information recorded on vazious customers’ 
lists, statistical data, and other records of the employer, acquired, col- 
lected and classified as a result of substantial outlay in money and 
effort, and systematized by employer in establishing its business in 
various cities in the United States, and that irreparable damage would 
result to employer if such lists, reeords, or information are obtained or 
used by any other person, firm or corporation, or any competitor of 
employer, and said employment is obtained and based upon the trust 
and confidence reposed by employer in the employee with respect to the 
proper use of such lists, records and information solely for the em- 
ployer’s benefit and said employment affords employee opportunity of 
access to such confidential records and information concerning em- 
ployer’s business. 

“The employee covenants that in the event of the termination of said 
employment for any reason whatsoever, he will not for a period of two 
years from the date of such termination (or if any shorter period be 
provided by law, then for that period) engage in or accept employment 
from or become affiliated with or connected with, directly or indirectly, 
or become interested, directly or indirectly, in any way in any business 
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within the city of High Point, N. C., similar or of a like nature to the 
business carried on by employer, or in any other city or place wherein 
employer maintains a store or in which store employee shall have been 
during his said employment for an aggregate period of one month or 
more, or within 15 miles of the city of High Point, N. C., or within 
such distance from any of the places where employer’s stores are 
located in which the employee shall have been as aforesaid. 

“The parties hereto recognizing that irreparable injury will result to 
employer, its business and property in the event of a breach of the cove- 
nant herein made by the employee, and that said employment is based 
primarily upon the covenants and assurances herein made and evidenced, 
it 1s agreed that in such event employer shall be entitled, in addition to 
any other remedies and damages available, to an injunction to restrain 
the violation thereof by employee, his partners, agents, servants, em- 
ployers, and employees, and all persons acting for or with him. 

“The employee represents and admits that in the event of the termi- 
nation of his employment for any cause whatsoever, his experiences and 
capability are such that he can obtain employment in business engaged 
in other lines and/or of a different nature, and that the enforcement of 
a remedy by way of injunction will not prevent him from carning a 
livelihood.” 

The defendant, Benjamin H. Swartzberg, remained in the employ- 
ment of the plaintiff, as the manager of its store and business at High 
Point, N. C., performing his duties as prescribed in the contract of em- 
ployment, from the date of said contract, to wit, 30 January, 1928, 
until 14 March, 1929, when said employment terminated. Siuce leay- 
ing the employment of plaintiff, the said defendant has entered into 
the employment of or has become associated In business with his co- 
defendants. His codefendants are engaged in business in the city of 
High Point, similar to and of a like nature with the business of the 
plaintiff. They are competitors of the plaintiff, and operate a store 
in High Poimt similar in all essential respects to the store of the 
plaintiff, and located next door thereto. 

The action was heard on 23 July, 1929, on plaintiff’s motion that a 
temporary restraining order theretofore issued therein, be made perma- 
nent. From the judgment of said court, restraining and enjoining said 
defendant from entering into or continuing in the employment of any 
person, firm or corporation, engaged in a business similar to or of a 
like nature with the business of the plaintiff, in the city of High Point, 
or from becoming associated in business with such person, firm or cor- 
poration, until after 14 March, 1931, defendant appealed to the Supe- 
rior Court of Guilford County. 

Upon the hearing of said appeal in the Superior Court, the judge 
presiding therein was of opinion that “the contract signed by the 
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parties is unequal, and is not a contract for the employment of services 
involving peculiar skill and training, nor for services involving the 
exercise of high powers of mind peculiar to the defendant, and that 
the restraint imposed by the contract is not necessary for the protection 
of the covenantee, and is oppressive, and that the contract is an un- 
reasonable restraint of trade and contrary to public polizy.” | 

Tn accordance with this opinion, defendant’s assignments of error on 
said appeal were sustained, and the judgment of the municipal court of 
the city of High Point was reversed. It was ordered and adjudged 
that the temporary restraining order be and the same wes dissolved. 

From this judgment plaintiff appealed to the Supreme Court. 


Robinson, Haworth & Reese and Hays, St. John, Abramson & Schul- 
man for plainteff. 
rold, York & McAnally for defendant. 


Connor, J. On his appeal from the judgment of the municipal court 
of the city of High Point to the Superior Court of Guilford County, the 
defendant, assigned as error the failure of the judge of said municipal 
court to find and set out in his judgment the facts upon which he based 
his conclusions of law, in accordance with which his judgment was 
rendered. This assignment of error was apparently sustained by the 
judge of the Superior Court, although his judgment reversing the judg- 
ment of the municipal court 1s not founded on his ruling on this assign- 
ment of error. There are no findings of fact specifically set out in the 
judgment of the municipal court, but it is found, as stated therein, 
that after consideration of the pleadings filed and the affidavits and 
testimony introduced, the allegations of the complaint are sustained. 

There is no controversy between the parties to this action with 
respect to the essential facts upon which their rights, in law or in 
equity, are to be determined. The only fact in issue on the pleadings is 
as to whether the defendant left the employment of the plaintiff, volun- 
tarily, as alleged by the plaintiff, or as to whether he was discharged 
from said employment by the plaintiff, without just cause, as alleged 
by the defendant. Under the provisions of the contract this 1s 1mma- 
terial, The contract expressly provides that the employment, which 
was from week to week, may be terminated by either party for any 
reason whatsoever, and further that the covenant therein, on which 
plaintiff relies for the relief prayed for in this action, shall be effective 
in the event of the termination of the employment for a:y reason what- 
soever, While it may be that, notwithstanding these provisions, the 
defendant has a cause of action against the plaintiff, if, as defendant 
alleges, he was discharged without just and lawful cause, for the pur- 
poses of this action, it is immaterial whether defendant .eft the employ- 
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ment of plaintiff voluntarily or not. The circumstances under which 
defendant left said employment do not appear from his verified answer, 
or from any affidavit filed by him. It does appear from an affidavit 
filed by plaintiff that defendant voluntarily surrendered the keys to 
plaintiff’s store, and thereafter demanded and received payment for his 
services up to and including the date on which the employment termi- 
nated. If a finding of fact upon this phase of the case was material, 
we would find from all the evidence appearing in the record, that de- 
fendant voluntarily left the employment of the plaintiff. In Tobacco 
Association v. Battle, 187 N. C., 260, 121 S. E., 629, it is said that on a 
hearing of this character, this Court will determine for itself the facts 
upon which it will act, and for that purpose will examine the entire 
evidence set out in the record on appeal. In the instant case, it will be 
assumed that the judge of the municipal court of the city of High Point 
either found that defendant voluntarily left the employment of plain- 
tiff, as there was evidence tending to show, or was of opinion that it 
was immaterial, for the purposes of this action, whether he left volun- 
tarily or not. Davenport v. Board of Education, 183 N. C., 570, 112 
S. E., 246. In either event, it cannot be held that the judgment of the 
municipal court was erroneous because the judge of said court did not 
find and specifically sct out in his judgment the facts with respect to 
the circumstances under which defendant left the employment of 
plaintiff. 

The defendant further assigned as error the conclusions of law in 
accordance with which the judgment of the municipal court of the city 
of High Point was rendered. The judge of said court was of opinion 
that the restrictive covenant contained in the contract of employment 
entered into by and between the plaintiff and the defendant, is valid, 
for that upon the facts alleged in the complaint and admitted in the 
answer, the said covenant was not unreasonable in its terms, or with 
respect to the time during which, or the territory within which, the 
defendant was thereby prohibited from entering into the employment 
of or becoming associated in business with a competitor of plaintiff. 
The judge of the Superior Court, on defendant’s appeal from the judg- 
ment of the municipal court, sustained this assignment of error, and 
in accordance with his ruling with respect thereto, reversed the judg- 
ment of the municipal court and dissolved the temporary restraining 
order. In this, plaintiff on its appeal to this Court, contends that there 
was error, for which the judgment of the Superior Court should be 
reversed. 

It has been uniformly held by this Court, that a restrictive covenant, 
contained in a contract for the sale of a business, including the good- 
will of the vendor, and of property, real or personal, used in carrying 
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on said business, by which the vendor agrees not to enter into competi- 
tion, directly or indirectly, with the vendee, in the conduct of said 
business is valid, and enforceable by injunction or otherwise, when the 
covenant is fair and just in its terms, and the time during which, and 
the territory within which, the covenant shall be in force, are not unrea- 
sonable, in view of the facts and circumstances affecting said business, 
either in duration or extent. Such covenants, being necessary for the 
protection of the vendee, and only in partial restraint of trade, are not 
void, for that they are oppressive or contrary to public policy. 

The principles on which decisions to this effect are sustained are dis- 
cussed and applied in opinions filed in the following cases: 

Hill v. Davenport, 195 N. C., 271, 141 S. E., 752; Mar-Hof Co. v. 
Rosenbacher, 176 N. C., 330, 97 8. E., 169; Bradshaw v. Millikin, 173 
N. C., 432, 92 S. E., 161; Sea Food Co. rv. Way, 169 N. C., 679, 86 
S. E., 603; Faust v. Rohr, 166 N. C., 187, 81 S. E., 1096; Wooten v. 
Harris, 1538 N. C., 48; 68 S. E., 898; Anders v. Gardner, 151 N. C., 
604, 66S. E., 665; Disosway v. Edwards, 1384 N. C., 254, 46 8. E., 501; 
Shute v. Heath, 1381 N. C., 282, 42 8. E., 704; Jolly v. Brady, 127 
N. C,, 142, 37 S. E., 153; Hauser v. Harding, 126 N. C., 295, 35 S. E., 
586; King v. Fountain, 126 N. C., 196, 35 8S. E., 427; Kramer v. Old, 
199 N. C., 1, 25 S. E., 818; Cowan v. Fairbrother, 118 N. C., 406, 24 
S. E., 212. 

In Bradshaw v. Millikin, supra, Walher, J., approves the test sug- 
gested by Chief Justice Tindall in Honer v. Graves, 7 Bing., 743, by 
which to determine the validity of the covenant. If its purpose and 
effect is to provide only for the reasonable protection of the vendee, 
who has purchased the business, and property of the vendor, in reliance 
upon the covenant, and is not to oppress the vendor, who has thereby 
surrendered his right otherwise to engage in business in competition 
with his vendee, the covenant, as between the vendor and the vendee, is 
valid. If the time during which, and the territory within which, the 
vendor is thereby prohibited from engaging in business. in competition 
with his vendee, is not so long, or so extensive as to interfere with the 
interests of the public, the covenant is not void, as being contrary to 
public policy. 

In Sea food Co. v. Way, supra, Allen, J., says: “In the early cases, 
contracts in restraint of trade were very generally held to be void, as 
against public policy, upon the ground that they tended to lessen the 
opportunities of the party restrained to earn a livelihood and to 
deprive the community of the benefit of competition. 6 R. C. L., 785. 
The distinction was, however, soon recognized between contracts in 
general restraint of trade, which were held invalid, and those in partial 
restraint of trade, which were sustained, if not unreasonable.” 
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In Scott v. Gillis, 197 N. C., 223, 148 S. E., 315, the question was pre- 
sented to this Court, apparently for the first time, whether the prinei- 
ples which were applied in the foregoing cases were applicable to a cove- 
uant contained in a contract between an employer and an employee. In 
that case the employee had covenanted with his employer that he would 
not for a period of three years after the termination of the employment, 
solicit business from customers and chents of his employer for whom 
he had performed services during the term of his employment. There 
was evidence at the hearing in the court below, tending to show that 
defendant, the employee, had violated his covenant. .A temporary re- 
straining order was continued to the final hearing of the case, and de- 
fendant appealed to this Court. We affirmed the Judgment continuing 
the temporary restraining order to the final hearing. Clarkson, J., 
writing for the Court, says: “The cases usually cited are when the 
parties, for a consideration, purchased a business and its good-will, in 
which they covenanted not to engage in the business—the time lmit 
and the territory being reasonable. In the present case, it was an em- 
ployee who agreed with his employer, if he left the employer, for three 
years thereafter not to solicit or aecept business from his former em- 
ployer’s clients. By his employment he knew and became associated 
intimately with his employer’s clientele, who ordinarily employed his 
employer. We sce no reason why in good conscience a Court of Equity 
would not enjoin him from a breach of its contract.” 

In that case, the employee was a certified public accountant. In the 
instant case, the employee was the manager of the employer’s store and 
business. It is obvious that in the performance of his duties as such 
manager, the emplovee acquired an intimate knowledge of his em- 
plover’s business, and had a personal association with his customers, 
which, when his employment terminated for any cause, would enable 
the employee, if employed by a competitor of his employer, to injure 
the business of the latter. We think the covenant is reasonable in its 
terms, and not unreasonable in time or territory. Upon the authority 
of Scott v. Gillis, supra, which is in accord with many cases decided 
in other jurisdictions (see Deuerling v. City Banking Company, 155 
Md., 280, 141 Atl, 542, 67 A. L. R., 993, and annotation), the judg- 
ment of the Superior Court in this case must be reversed. The action 
is remanded to the Superior Court of Guilford County that judgment 
may be entered affirming the judgment of the municipal court of the 
eity of High Point. 

Reversed. 
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STATE on RELATION OF I. L. SUTTON ano ADEIAA MAY SUTTON, His 
WIFE, v. JOHN WILLIAMS, R. B. LANE, SHERIFF OF CRAVEN COUNTY, 
AnD THE FIDELITY AND DEPOSIT COMPANY OF MARYLAND. 


(Filed S October, 1930.) 


1. Sheriffs C a—Sheriff is liable for escape of prisoner through negligence 
or malfeasance of himself or his jailer. 


Where a prisoner convicted of an offense is delivered by law into thé 
hands of the sheriff, it is the sheriff's duty to receive him and commit 
him to the common jail and keep him in close and safe custody, and both 
the sheriff and his jailer appointed by him and who acts for him as his 
agent, C. S., 3944, may be held liable for an escape of such prisoner 
through failure of the sheriff or jailer to discharge their duties in this 
respect, C. S., 4893. . 


2. Same—Sheriff has no authority to allow prisoner freedom as trusty. 


Where a sheriff into whose hands a prisoner has been delivered by law 
permits the prisoner to &o at large without guards or surveillance, he 
suffers the prisoner to escape, and he may not justify his action on the 
ground that the prisoner was a “trusty” the prisoner not being released 
from prison to do public work, and there being nothing to show the 
necessity of the relaxation of the statutory duties of the sheriff. 


3. Escape A a—Definition of escape. 


An escape is the unlawful departure of a prisoner lawfully confined 
from the limits of his custody, or his wrongful liberation by a relaxation 
of his imprisonment through the neglect or malfeasance of the officer 
lawfully having him in charge, and an escape is effected when the 
prisoner thus gains his liberty before he is delivered in due course of law. 


4, Principal and Surety B c—Sheriff’s bond is not liable for injury caused 
by prisoner while he is unlawfully at large as trusty. 


The statutory bonds required to be given by a sheriff, C. S., 8930, may 
be put in evidence as though they had been written as prescribed by 
statute, C. S., 524, and where suit is brought on one of the bonds which 
provides for liability if the sheriff fail to properly execute and return al} 
process, or properly pay all moneys received by him by virtue of any 
process, “and in all things well and truly and faithfully exeeute the said 
office of sheriff,” the general provisions of the bond as to the sheriff's 
faithful performance of the duties of the office relate to the specific 
obligations therein set out as to service and return of process, and neither 
the sheriff nor the suretics on his bond is liable thereon in a civil action 
for damages for a negligent injury inflicted by a prisoner lawfully in- 
trusted to the custody of the sheriff while such prisoner was unlawfully 
permitted by the sheriff to be at large as a trusty. 


AppeaL by plaintiffs from Cowper, Special Judge, at May Term, 
1930, of Craven. Affirmed. 

The complaint contains these allegations: R. B. Lane is the sheriff of 
Craven County. On 3 December, 1926, he executed and celivered to the 
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commissioners of Craven County an official bond in the sum of $5,000, 
with the Fidelity and Deposit Company of Maryland, a corporation, as 
his surcty, conditioned that he should “well and faithfully perform all 
and singular the duties incumbent upon him by reason of his election 
and appointment as sheriff, except as therein limited, and honestly 
account for all moneys coming into his hands as sheriff.” As sheriff, 
Lane was charged with and had under his control, management, and 
direction the jail as provided by law. John Wilhams was a prisoner, 
sentenced by the United States District Court for the Eastern District of 
North Carolina to imprisonment for four months in the eounty jail, and 
duly committed to the custody of the sheriff. Williams had previously 
been convicted and sentenced to terms in jail and on the roads; twice for 
violation of the Prohibition Law. After he was put in custody under 
the judgment of the District Court he procured his automobile to be 
brought into the jail yard; and at various t-mes he was allowed by the 
sheriff to drive the car about the town and elsewhere during the term 
of his imprisonment. The sheriff had full knowledge of the use of the 
car by Williams and of his keeping it in the jail yard, and unlawfully, 
carelessly, and negligently consented thereto, knowing the criminal dis- 
position and character of the prisoner; he unlawfully and negligently 
made Williams the jailer’s “trusty” and servant, and negligently per- 
mitted him while acting as such trusty and servant to go on errands in 
his car for the jailer, the sheriff, and his deputies. Williams drank 
exeessively of intoxicating hquor. On 15 November, 1928, Williams, 
while under sentence and in custody of the sheriff, and while acting as 
a trusty and servant as above set out, and while in an intoxicated condi- 
tion, drove a Dodge touring car, with the authority and consent of the 
sheriff, at a high rate of speed upon the highways of the county, and 
neghgently ran into a car driven by the male plaintiff, with whom were 
his wife and daughter, and seriously injured the plaintiffs. 

R. B. Lane and the Fidelity and Deposit Company demurred for the 
reason that it appears upon the face of the complaint that the action 
is brought upon the official bond of the sheriff and that the facts alleged 
do not constitute a breach of any provision of the bond or of any pro- 
vision which the law imposes under the bond or independently of the 
bond; and further that the cause of action alleged is too remote to 
charge the principal or the surety, and that it does not appear that any 
act of the principal was the proximate cause of the injury complained 
of, but it does appear that the facts alleged were not the proximate 
cause. 

The demurrer was sustained and leave was granted to amend the 
complaint. The plaintiffs appealed from the judgment sustaining the 
demurrer. 
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Moore & Dunn for plaintiffs. 
Ward & Ward for defendants. 


Apams, J. The action was instituted by E. L. Sutton and his wife 
against John Williams, R. B. Lane, sheriff, and the Fidelity and 
Deposit Company of Maryland; but by leave of court the summons and 
the complaint were amended and the action was prosecv.ted on the rela- 
tion of the State. It was thenceforth treated as a suit against the 
sheriff and the surety on his official bond. When the demurrers of 
these two defendants were sustained the plaintiffs made no motion for 
judgment against Williams, the remaining defendant; so the only 
matter in controversy is the judgment of the court. The plaintiffs insist 
that the demurrers should have been overruled. 

The defendant Williams was convicted of a crime in the District 
Court of the United States for the Eastern District of North Carolina, 
sentenced to imprisonment, and committed to the custody of Sheriff 
Lane. It was the duty of the officer to receive him and to commit him 
to the common jail of Craven County. C. S., 13849. The sheriff has 
the care and custody of the jail in his county and appoints the keeper. 
C.8., 3944. . 

At common law if a jailer permitted the escape of a prisoner law- 
fully committed to his custody the sheriff had to answer for the default. 
1 BL, 346; 1 Hale Pleas of the Crown, 596; 2 Hawk. Pleas cf the 
Crown, ch. 19, sec. 28 ef seg. It was so because the jailer was regarded 
as the sheriff’s agent or deputy; and now, as a general rule, subject of 
course to exceptions, a sheriff is liable for the act or omission of his 
deputy as he is for his own. S. v. Roane, 24 N. C., 144; TVarkinton v. 
Hassell, 27 N. C., 859; Hante v. Penland, 194 N. C., 234. Both the 
sheriff and the jailer may be liable for an escape. If any person charged 
with a crime or sentenced by the court upon conviction of any offense 
is legally committed to a sheriff or jailer and is wilfully or negligently 
suffered by such officer to escape, the officer so offending, being duly 
convicted thereof, shall be removed from office and shall be fined or 
imprisoned, and may be both fined and imprisoned, in the discretion of 
the court. C. S., 4393. 

Considered in its double aspect “escape” is an offense which may be 
committed by the prisoner or by the officer who has him in custody. 
Accordingly, the word has been defined as “the unlawful departure of a 
prisoner from the limits of his custody”; “an unlawzul withdrawal 
from arrest or imprisonment”; “the wrongful liberation of a prisoner 
or relaxation of his imprisonment through the neglect or malfeasance 
of the officer in charge.” It is effected “when one who is arrested gains 
his liberty before he is delivered in due course of law.” S. v. Johnson. 
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94 N. C., 924; S. v. Ritchie, 107 N. C., 857; Brady v. Hughes, 181 
N. C., 234; New International Dictionary; New Standard Dictionary. 

The law presupposes that every person committed to jail by due proc- 
ess, unless the judgment or a statute provides otherwise, is to be kept 
in arcta, et salva custodia, in close and safe custody; but according to 
the allegations of the complaint, which by demurring the defendants 
admit, the sheriff and the jailer permitted Williams to go at large. In 
doing so they suffered an escape. Winbourne v. Mitchell, 111 N. C., 18. 
They cannot justify on the ground that Williams was a “trusty.” There 
is nothing in the record showing the necessity of a relaxation of the 
law in behalf of these officers; Williams was not released from prison 
to do public work, as the prisoner was in S. v. Johnson, supra. But 
even in that event, as the court there held, it would have been their 
duty to keep Williams in view and under direct control. 

The question for decision, however, is whether the sheriff’s official 
bond is liable in damages to the plaintiffs for injury caused by the negli- 
gence of Williams while he was permitted to be at large. 

The Revisal of 1908, sec. 298, contained a special provision for 
bonds to be executed by the sheriff of Craven County, but the pro- 
vision was left out of C. S., 3930. The principal difference is in the 
penalty of the bonds. C. S., 3930, requires of sheriffs the execution of 
three bonds: One for the collection and settlement of State taxes; .one 
for the settlement and collection of county and other local taxes; and one 
for the due execution and return of process, payment of fees and moneys 
collected, and the faithful execution of the office. This process bond 
contains the following provision: “The condition of the above obliga- 
tion is such that, whereas the above-bounden .................... is elected and 
appointed sheriff of 0.0000... County; if, therefore, he shall well and 
truly execute and due return make of all process and precepts to him 
directed, and pay and satisfy all fees and sums of money by him re- 
ceived or levied by virtue of any process into the proper office into 
which the same, by the tenor thereof, ought to be paid, or to the person 
to whom the same shall be due, his executors, administrators, attorneys, 
or agents; and in all other things well and truly and faithfully execute 
the said office of sheriff during his continuance therein, then the above 
obligation to be void; otherwise to remain in full force and effect.” 

The bond in suit is within the class last named. It does not provide 
for the collection of taxes, public or private. Its condition is that the 
“principal shall well and faithfully perform all and singular the duties 
incumbent upon him by reason of his election or appointment as said 
sheriff.” The statute (C. S., 3930), prescribes substantially this pro- 
vision for bonds given for the due execution and return of process, ete. 
Tt will be observed that the bond sued on contains the latter part, but 
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not the first part of this condition, namely, that the officer should “well 
and truly execute and due return make of all process and precepts to him 
directed,” ete. But, notwithstanding a variance in the condition of the 
bond from the provision prescribed by law, the bond may be put in suit 
as 1f the condition had conformed to the provisions of the statute. C.S., 
324, It 1s contended that these provisions are constructively included in 
the bond and that they mit its scope and bear directly upon the ques- 
tion whether the injury complained of resulted from a breach of the 
sheriff’s official obligation. If an official bond is given for a specific 
object general words are to be construed with reference to that object. 
In Faton v. Kelly, 72 N. C., 110, suit was brought on a bond the condi- 
tions of which were substantially the same as those prescribed for the 
process bond in C. S., 3930, and the Court, holding that the sheriff was 
not officially responsible, said: “It cannot be contended that the breach 
complained of comes within the first clause of this condition, which is 
for the due return of process, and the payment of all moneys collected, 
to the proper parties. If the breach complained of is covered by the 
bond at all, it can be only by the broad, comprehensive and general 
clause, for ‘truly and faithfully, in all things, performing the duties of 
sheriff.’ There are many decisions on the effect of these words. It 
may now be considered as settled, that they relate only to the true and 
faithful performance of the sheriff’s duty, in the matters above sepa- 
rately mentioned; that is, in the return of process and the payment of 
money received by virtue of it, ete. To give to these words the extended 
signification contended for on the part of the plaintiff, would render 
unecessary any other words than these, as comprehending every viola- 
tion of official duty in the condition of the bond declared on; and would 
also render it superfluous for the sheriff to give bond for the collection 
and proper payment of taxes, State or municipal. Every duty of the 
sheriff might be comprehended in these general words if they were not 
restricted by those which go before and designate the subject-matter to 
which these are to apply.” 

The principle thus stated is upheld in Crumpler v. Governor, 12 N. C., 
02; Governor v. Matlock, ibid., 214; 8. v. Long, 30 N. C., 415; 8. v. 
Brown, 83 N. C., 141; Prince v. McNeill, 77 N. C., 39§. If the prin- 
ciple is available to the defendants under C. S., 324, the general clause 
in the bond will be limited by the preceding conditions to the execution 
and return of process and precepts and the payment of money received 
or levied by virtue of process. In that event the present action of course 
could not be maintained. 

But, without regard to this, there is another view which is fatal to 
the contention of the plaintiffs. Accepting the condition of the bond as 
it is written, we are of opinion that it does not impose om the surety an 
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obligation that the sheriff should do no wrong and should in all respects 
observe the law. The phrase “performing the duties incumbent upon 
him by reason of his election or appointment as sheriff”? obviously 
means the duties incumbent upon him in the execution of his office. As 
said by Chief Justice Ruffin, in S. v. Long, supra, the sheriff and his 
surety “are liable upon a contract expressed in definite terms, and their 
liability cannot be carried beyond the fair meaning of those terms.” 
The general clause “only binds the officer affirmatively to the faithful 
execution of the duties of his office and does not cover the case of an 
abuse or usurpation of power. There are no negative words that the 
sheriff will commit no wrong by color of his office, nor do anything not 
authorized by law.” This construction was afterwards approved in 
S.u. Brown, supra. From the fact that an officer may be indicted for 
neglect or refusal to perform a public duty it does not follow that he is 
liable therefor in a civil action. In South v. Maryland, 18 Howard, 
396, 15 Law Ed., 433, an action on the official bond of a sheriff for 
default in the discharge of a public duty, the Court apphed the follow- 
ing principle and denied the plaintiff’s alleged right to recover dam- 
ages: “When the sheriff is punishable by indictment for a misdemeanor, 
in cases of a breach of some public duty, his sureties are not bound to 
suffer in his place, or to indemnify individuals for the consequences of 
such a criminal neglect. It ts an undisputed principle of the common 
law, that for a breach of a public duty, an officer is punishable by 
indictment; but where he acts ministerially, and is bound to render 
certain services to individuals, for a compensation in fees or salary, he 
is hable for acts of misfeasance or nonfeasance to the party who is 
injured by them.” By virtue of our statute, as above stated, a sheriff or 
jailer allowing a prisoner who is legally committed to escape is subject 
to indictment, C. S., 4393; and In case of an escape or rescue from 
arrest in a civil action the official bond of the sheriff may be liable. 
C.S., 789, 790; McIntosh’s N. C. Pr. & Procedure, 915. 

In this case the official bond of the sheriff is not responsible for the 
injury suffered by the plaintiffs and the demurrers were properly sus- 
tained, 

Whether the sheriff is personally liable for injury proximately re- 
sulting from the negligence of Williams is a question we are not called 
upon to decide. The complaint is not specific on the point whether 
Williams at the time of the injury was on an errand for the jailer or 
the sheriff; and the allegation that he drove the car with the authority 
and consent of the sheriff, if construed most strongly against the sheriff, 
would raise a question only as to his personal liability. An officer may 
be hable personally although not liable on his bond. Holt v. McLean, 
75 N. C., 347. Judgment 

Affirmed. 
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ANNIE lL. NEWBOLD any W. A. NEWBOLD v. MEADOWS 
FERTILIZER COMPANY. 


(Filed 8 October, 1930.) 


Damages C a—Plaintiff may not recover where damage is remote, un- 
certain and speculative. 


The plaintiff may not recover damages for breach by the defendant of 
a contract to ship fertilizer when the plaintiff’s losses to crops are con- 
tingenut., speculative, or merely possible, and are not such as in the ordi- 
nary course of things are reasonably proximate and certain. 


ApprEAL by plaintiffs from Grady, J., at April Term, 1930, of Onstow. 
.\ffirmed. 


V. EF. Day and Dawson & Jones for plaintiffs. 
John D. Warlick and L. I. Moore for defendant. 


Pex Curtam. The plaintiffs claim to have given the defendant an 
order for fertilizer which was never filled, and for the defendant’s 
alleged breach of a contract to ship fertilizer they seck to recover dam- 
ages. At the close of the evidence the trial judge intimated an opinion 
that only nominal damages, if any, could be recovered. The plaintiffs 
submitted to a nonsuit and appealed. This ruling is sustained by 
authorities to the effect that damages are not allowed for losses which 
are contingent, speculative, or merely possible and are not such as in 
the ordinary course of things are reasonably proximate and certain. 
The evidence fails to establish a standard by which the a‘leged loss may 
be determined with sufficient certainty. 

We have considered all the assignments of error and find no satis- 
factory reason for sustaining them. Judgment 


Affirmed. 





ed 


MRS. MINNIE To. DUNCAN, ADMINISTRATRIX OF THE Estrare oF A. QR. 
DUNCAN, Decrasen, vy. B. RR. GULLEY, C. W. PENDER, J. M. TURLEY, 
lL. T. ROSE, TRUSTEE FoR W. I. W. WHITLEY, BANKkup?t, MRS. MAYME 
PEBNAM sanp MRS. YT. A. GRIFFIN, ADMINISTRATORS OF THE [STATE 
OF DR. J. A. GRIFFIN, Decrasen, THE NORTH CAROLINA JOINT 
STOCK LAND BANK, anp Tuk FIRST NATIONAL TRUST COMPANY. 
TRUSTEE. 

(Filed 15 October, 1930.) 


1. Mortgages C c—Prior registered mortgage is first lien on mortgaged 
lands as against mortgages and equities not appearing of record. 

No notice, however full and formal, will supply the place of registra- 

tion required by our statute. C. S.. 38811. and a registercd mortgage on 
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lands constitutes a first lien on the mortgaged lands as against prior 
mortgages or equities which the registration books in the county in which 
the land lies does not disclose. 


2. Same—In this case held: registered mortgage constituted first lien as 
against equitable claim of administratrix of deceased purchaser. 


Where the owners in common and cultivators of agricultural lands as 
partners sell their interests in the lands to one of the partners upon his 
assumption in his deed of all encuimbrances placed upon the land by the 
grantors and his agreement therein to pay off all partnership debts and 
save the grantors harmless, and subsequently the purchasing partner bor- 
rows mInoney under a deed of trust on the property and pays off the prior 
registered encumbrances, but fails to pay all the outstanding partnership 
debts, and thereafter judgment is obtained by one of the partnership 
creditors, and the purchasing partner dies: Held, the deed of trust given 
by the deceased partner constitutes a first lien upon the land prior to the 
subsequently docketed judgment and the claim of the administratrix of 
the deceased partner of a prior lien for the amount for which the estate 
was liable for the unpaid partnership debts, there being no agreement in 
the deed to the deceased partner that the partnership debts should con- 
stitute a lien upon the land, and the equities arising among the members 
of the partnership are not presented for adjustment upon the present 
record, 


Arpreat by the North Carolina Joint Stock Land Bank, from 
Sinclair, J., and a jury, at June Special Term, 1930, of Jounxston. 
New trial. 

Civil action by plaintiff to have partnership obligations declared an 
equitable and first lien on certain land superior to lien of defendant, 
North Carolina Joint Stock Land Bank, 

J. A. Griffin, E. R. Gulley, C. W. Pender, J. M. Turley, W. I. Whit- 
ley and A. R. Duncan, each had one-sixth interest in the “John Elling- 
ton Farm,” being a tract of 597 acres in Johnston County, N. C. They 
were partners, and in running the farm had contracted certain debts; 
also in the purchase of the land they had assumed certain liens on it. 
On 4 May, 1926, J. A. Griffin, A. R. Dunean and wife, Minnie T. 
Duncan, and W. I. Whitley and wife, Nina D. Whitley, conveved their 
three-sixths (one-half) interest in the land to E. R. Gulley in fee simple. 
The deed was duly probated and filed for registration and registered 
20 May, 1926, in Johnston County, N. C. 

The deed recited a consideration of $100, and had the following: 
“And the said parties of the first part do for themselves and their heirs, 
executors and administrators, covenant to and with the said E. R. 
Gulley, his executors, administrators, and heirs and assigns, that the 
said Dr. J. A. Griffin, W. I. Whitley and A. R. Dunean each owns a 
one-sixth undivided interest in and he is seized of said premises in fee, 
and has a right to convey same in fee simple; that the same are free 
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and clear of all encumbrances, except such as have been placed upon the 
property by the parties hereto, C. W. Pender and J. M. Turley, the 
original owners of this tract, and these encumbrances and all other 
debts, liabilities and obligations due and owing by the partnership 
originally composed of the parties hereto, C. W. Pender and J. M. 
Turley, the party of the second part assumes and contracts and agrees 
to pay and to fully indemnify and save harmless the said Dr. J. A. 
Griffin, W. I. Whitley and A. R. Duncan from any loss or liab‘lity 
which they, or either of them may sustain by reason of having origi- 
nally contracted any of said partnership debts; and the parties of the 
first part do forever warrant and will forever defend the title to the 
same against the lawful claims of all persons whomsoever.” 

The North Carolina Joint Stock Land Bank, among other defenses, 
set up the following: “That, at the time this defendant made the loan 
of $29,000 to the defendant, E. R. Gulley, it had no knowledge of any 
indebtedness assumed by the said E. R. Gulley, except such as appeared 
of record, that is to say, a deed of trust to the Chickamauga Trust Com- 
pany securing the payment of the sum of $30,000, and the unpaid 
taxes, all of which was paid off and discharged out of the money fur- 
nished to the defendant, E. R. Gulley, by this defendent, and all of 
which was done directly for the benefit of and in the interest of the 
plaintiff’s intestate and the defendant grantors of the said E. R. Gul- 
ley, and this defendant expressly denies that the debts referred to in 
paragraph 8 of the complaint are in any manner any hen or charge 
against the property conveyed by the deed of trust of 19 June, 1926, to 
the First National Trust Company of Durham, trustee, for this de- 
fendant.” 

E. R. Guiley, among other defenses, set up the following: “That, the 
grantors who conveyed this land to this defendant well krew that a new 
loan would have to be negotiated in order to prevent the threatened fore- 
closure of the deed of trust by the Chickamauga Trust Company, and 
this defendant procured a loan directly to himself from the North Caro- 
lina Joint Stock Land Bank on said land, and he took the money de- 
rived from this new loan and paid off the deed of trust to the Chicka- 
mauga Trust Company, and the taxes, which constituted the only lens 
of record existing against this property, and the plaintiff’s intestate and 
other grantors, knew that that was the purpose of securing this new 
loan, and that the money was thus applied in discharging said liens, and 
_ they are now estopped to deny that the deed of trust to the First 
National Trust Company, trustee for the North Carolina Joint Stock 
Land Bank, is not the first and prior lien upon this property, and their 
conduct is especially set up as a defense and pleaded by this defendant as 
an estoppel.” 
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E. R. Gulley admitted owing the debts and had made arrangements to 
pay part of them, and was anxious to pay them as soon as he had the 
funds, but denied the partnership obligations were a len on the land. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Did the said A. R. Duncan, C. W. Pender, J. M. Turley, W. I. 
Whitley, E. R. Gulley and Dr. J. A. Griffin form a partnership to pur- 
chase and operate the farm described in the complaint, as alleged in the 
complaint? Answer: Yes. 

2. Did the defendant, E. R. Gulley, assume the payment of the part- 
nership obligations as a consideration for the execution of the deed by 
A. R. Dunean and others, as alleged? Answer: Yes. 

3. What is the amount now due on said indebtedness? Answer: 
$4,000, with interest from 6 November, 1928. 

4. Is the farm described in the complaint a part of the partnership 
property? Answer: Yes.” 

The court below charged the jury as follows: “Gentlemen of the jury, 
if you find the facts to be as testified by all the evidence, I direct you 
to answer the first, second.and fourth issues, Yes, and the third issue 
$4,000, with interest from 6 November, 1928.” 

The court below rendered the following judgment, in part: “And the 
court betng of the opinion, upon the verdict, that the said indebtedness 
is a prior lien upon the farm property described in the complaint: It 
is now, therefore, upon motion of J. D. Parker, attorney for the plain- 
tiff, and Abell & Shepherd, attorneys for the estate of J. .\. Griffin, 
ordered, adjudged and decreed that the indebtedness of $4,000, and 
interest, be and the same is hereby declared a specific first lien upon the 
real property set out and described in Exhibit ‘B’ attached to the com- 
plaint, and that the said real property be sold and the proceeds thereof 
applied to the satisfaction of said indebtedness, the costs of this action, 
and such expenses and allowances as may be made by the court.” 

The defendant, North Carolina Joint Stock Land Bank, made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The other necessary facts will be set forth in the 
opinion. 


James D. Parker for plainteff. 
Abell & Shepherd for the estate of J. A. Griffin. 
Levinson & Poole for North Carolina Joint Stockh Land Bank. 


Crarxson, J. The North Carolina Joint Stock Land Bank, at the 
close of plaintiffi’s evidence, and at the close of all the evidence, made 
motions in the court below for judgment as in case of nonsuit. C. S., 
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567. The court below overruled these motions, and in this we think 
there was error. 

The creditor, the Bank of Wendell, obtained a judgment of $4,000 
and interest from 6 November, 1928, against all the partners, including 
plaintiffs intestate. The plaintiff’s contention is that as administratrix 
of her husband, A. R. Duncan’s estate, she is entitled to a first lien on 
the “John Ellington Farm,” of 597 acres, as his estate is liable as one 
of the partners on the $4,000 judgment of the Bank of Wendell. From 
the entire record we cannot so hold. There is no language in the deed 
from plaintifi’s intestate and others of 4 May, 1926, for one-half 
interest in the land conveyed to E. R. Gulley, that gives a Hen on the 
land for the partnership debts. Plaintiff’s intestate and the others con- 
veyed the one-half interest in the land to E. R. Gulley, who assumed 
and agreed to pay off the encumbrances put on the property by C. W. 
Pender and J. M. Turley, which plaintiff’s intestate and all the parties 
had assumed, amounting to $30,000 and taxes. To carry out this agree- 
ment, he borrowed $29,000 from the defendant, North Carolina Joint 
Stock Land Bank, and made a deed of trust to the First National Trust 
Company, trustee, on the land to secure same. The money loaned 
Gulley by the North Carolina Joint Stock Land Bank and more was 
paid on the $30,000 encumbrance on the land and taxes. The North 
Carolina Joint Stock Land Bank loaned the $29,000, and there is no 
allegations in the pleadings that there was any fraud or mutual mistake 
in the conveyance from plaintiff’s intestate and others to E. R. Gulley 
of which the North Carolina Joint Stock Land Bank had notice. 

In Phillips v. Buchanan Lumber Co., 151 N. C., at 521, this Court. 
speaking to the subject, said: “Besides, a purchaser for value from one 
whose deed was procured by fraud gets a good title if he has no notice 
of the fraud. Odom v. Riddick, 104 N. C., 515, and cases there cited. 
Even a purchaser with notice of the fraud from an innccent purchaser 
without notice gets good title. Glenn v. Bank, 70 N. C., 205; Fowler v. 
Poor, 93 N. C., 466.2" Brown v. Sheets, 197 N. C., at p. 278, 68 
A. L. R., 1357. 

We think the recital in the deed means what it says: That Gulley 
assumed and agreed to pay the encumbrances already on the land and 
all other partnership debts—“assumes and contracts and agrees to pay 
and to fully indemnify and save harmless,” ete. There is no language 
that can be construed or any strained construction can be put on the 
language in the deed that the partnership debts were a lien on the land 
which was conveyed by plaintiff’s intestate and others to E. R. Gulley. 
Of course the encumbrance was already on the land which Gulley 
assumed and has paid through a new loan of $29,000. Whatever rights 
and equities plaintiff has in reference to being a partner of Gulley, 
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need not be discussed on this record. We think plaintiff is estopped to 
claim a first lien on the property. Plaintiff’s intestate and others made a 
deed to Gulley in fee simple; it was duly recorded. The North Caro- 
lina Joint Stock Land Bank when it loaned the $29,000 on examination 
of the record found the $30,000 lien and taxes on the land. These were 
paid off and canceled with the $29,000 loan and additional funds of 
Gulley. Relying on the record, the North Carolina Joint Stock Land 
Bank loaned the $29,000. In the deed made to Gulley there was no 
agreement that the partnership debts should be a lien on the land, 
there was only a personal obligation to pay them by Gulley. He has 
paid all except the $4,000. In the controversy, and on the entire record 
he appears to have acted in absolute good faith in the entire transaction. 

Under our registration act, C. S., 3311, the North Carolina Joint 
Stock Land Bank acquired a first lien on the land. 

In Door Co. v. Joyner, 182 N. C., at p. 521, it is said: “In the con- 
struction of our registration laws, this Court has very insistently held 
that no notice, however full and formal, will supply the place of registra- 
tion.” 

In Best v. Utley, 189 N. C., at p. 364-5, it is said: “The public poliey, 
upon which our registration laws are founded, favors an interpretation 
aud construction of statutes relative to probates and registration, which 
will encourage confidence in records affecting titles, rather than sus- 
picion, doubt and uncertainty.” 

For the reasons given there must be a 

New trial. 





JAMES BP. BUNN, Exectvror, ep at. y, ALLEN J. MANWEELET, 
(‘OMMISSIONER, ET AL, 


(Filed 15 October, 1950.) 


1. Taxation E e—Statutory procedure for recovery of tax alleged to have 
been illegally collected must be complied with. 

In order for a taxpayer to avoid the payment of a tax cltimed by him 
to have been illegally assessed by the Stafe. he must comply with the pre- 
cedure provided in the statute, section 464, chapter SO, Public Laws of 
1927. and where the statute specifies that he must pay the tax to the 
proper officer and notify him in writing that he pays under protest. anc 
at any time within thirty days demand its refund from the State Com- 
missioner in writing, and if not refunded in ninety days, bring action to 
recover the mount, the remedy given must be followed in order for the 
taxpayer to recover the amount, nnd the failure of the taxpaver to make 
the demand required until nearly two Years after the payment of the tax 
is fatal, 38 CL. S.. TOTO(ad, requiring the State Auditor to issue his war- 
rant in certain instances. has no applieation. 


558 IN THE SUPREME COURT. [199 


BUNN v. MAXWELL, COMR. OF REVENUE. 





2. Mandamus A b—Nature and grounds for writ in general. 


Mandamus is to enforce the performance of a duty already owing by 
the defendant to the party seeking the writ, and the party to be coerced 
must be under legal duty to perform the act sought. 


AppEAL by plaintiffs from Cowper. Special Judge, at August Special 
Term, 1930, of Wake. 

Application for writ of mandamus to require the defendants, as pro- 
vided by 3 C. S., 7979(a), to refund taxes alleged to have been illegally 
collected, heard “upon the pleadings and upon agreement of partics that 
the court might find all necessary facts not appearing im the pleadings.” 

It appears from the pleadings and the findings of the court: 

1. That plaintiffs are the duly appointed representatives of the estate 
of John M. Sherrod, late of Henrico County, State o* Virginia, who 
died 20 May, 1927, owning stock in certain North Carolina corporations 
and solvent credits or notes secured by deeds of trust on lands located 
in this State. 

2. That the certificates of stock in said corporations were, at the time 
of decedent’s death, in his possession and custody in the State of Vir- 
ginia and had been for a number of years prior thereto; while the solvent 
credits in question were in the State of North Carolina in the physical 
custody of the personal attorney of the deceased, and had thus acquired 
a business situs here. 

3. That an inheritance tax, or transfer tax, of $2,959.18 was levied 
against decedent’s corporate stocks in North Carolina corporations and 
a like tax of $7,208.42 was levied against his aforesaid solvent credits 
by the Commissioner of Revenue of North Carolina. 

4. That said taxes were paid under protest 21 June, 1928, and no 
demand for their refund was made until 25 February, 19380. 

5. That plaintiffs have failed to comply with section 464, chapter 80, 
Pubhe Laws of 1927 (the Revenue Act), and section 464, chapter 345, 
Public Laws of 1929 (the Revenue Act) relating to the payment of 
taxes under protest and bringing of actions for the recovery of the taxes 
paid and involved in this action. 

6. That on or about 8 May, 1930, plaintiffs made demand upon the 
defendants, under 38 C. S., 7979(a), for a return of the taxes in ques- 
tion, but the defendants, and each of them, declined to aecede to plain- 
tiffs’ request. 

Krom judgment denying application for mandamus and dismissing 
action, the plaintiffs appeal, assigning error. 


Battle & Winslow for plaintiffs. 
Attorney-General Brummitt and Assistant Attorney-Geaeral Nash for 
defendants. 
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Stacy, C. J. The taxes in question were levied under the Revenue 
Act of 1927 (chap. 80, Public Laws 1927), which, in terms, provides 
the following method for recovering taxes illegally collected or unlaw- 
fully assessed thereunder: 

“Section 464. No court of this State shall entertain a suit of any 
kind brought for the purpose of preventing the collection of any tax 
imposed in this act. Whenever a person shall have a valid defense tu 
the enforcement of the collection of a tax assessed or charged against 
him or his property such person shall pay such tax to the proper officer, 
and notify such ofheer in writing that he pays same under protest. 
Such payment shall be without prejudice to any defense or rights he 
may have in the premises and he may, at any time within thirty days 
after such payment, demand the same in writing from the Commissioner 
of Revenue of the State if a State tax or if a county, city or town tax, 
from the treasurer thereof, for the benefit or under the authority or bv 
request of which the same was levied; and if the same shall not be 
refunded within ninety days thereafter, may sue such official for the 
amount so demanded; and if upon the trial it shall be determined that 
such tax or any part thereof was levied or assessed for an illegal or 
unauthorized purpose, or was for any reason invalid or excessive, judg- 
ment shall be rendered therefor, with interest, and the same shall be 
vollected as in other cases. The amount of State taxes for which judg- 
ment shall be rendered in such action shall be refunded by the State.” 

It is conceded that the provisions of the above section have not been 
observed. The defendants, therefore, at the outstart, challenge the ap- 
propriateness of the remedy selected by the plaintiffs. We think this 
challenge must be sustained. fg. Co. v. Commissioners of Pender, 196 
N. C., 744, 147 8. E., 284; Rotan v. State, 195 N. C., 291, 141 8S. E., 
139. 

True, it is provided by 3 C. S., 7979(a) that whenever taxes of any 
kind have been collected through clerical error, or misinterpretation of 
law, or otherwise, and paid into the State Treasury im excess of the 
amount legally due the State, the Auditor shall issue his warrant for the 
amount, so illegally collected, to the person entitled thereto, upon cer- 
tificate of the head of the department through which said taxes were 
collected, with the approval of the Attorney-General, and the Treasurer 
shall pay the same out of any funds in the treasury not otherwise ap- 
propriated; provided demand is made for the correction of such error 
or errors within two years from the time of such payment. But without 
determining the exact meaning of this statute, or undertaking to pass 
upon its validity, if still existent, we think it is sufficient to say that it 
has no application to the facts of the instant case. Blackwell v. Gas- 
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tonea, 181 N. C., 378, 107 S. E., 218; JVeeter v. Wallace, 188 N. C., 
264, 508. E., 701; RB. R. v. Reidsville, 109 N. C., 494, 13 S. E., 865. 

Furthermore, it may be doubted as to whether mandamus will lie to 
compel obedience to its provisions, even if valid and applicable. Umstead 
v. Board of Elections, 192 N. C., 139, 134 S. E., 409. Mandamus lies 
only to compel a party to do that which it is his duty to do without it. 
It confers no new authority. The party secking the writ must have a 
clear legal right to demand it, and the party to be coerced must be 
under a legal obligation to perform the act sought to be enforced. 
Person v. Doughton, 186 N. C., 728, 120 S. E., 481. 

The legality of the instant taxes, at the time of their assessment, was 
fully supported by the decision of the Supreme Court of the United 
States in the case of Blackstone v. Miller, 188 U. S., 189. This much is 
conceded. But it is contended that with the overruling of this decision, 
6 January, 1930, in the case of Farmers Loan and Trust Co. v. Minne- 
sota, 74 L. Ed., 190, followed by Baldwin v. Missouri, 74 L. Ed., 593, 
the collection of the present taxes can no longer be sustained. Without 
conceding the soundness of this position, which is vigorously assailed by 
the defendants, we are content to confine our decision to the procedural 
question presented. Plaintiffs omitted to avail themselves: of the 
remedy provided by the statute under which the taxes, sought to be 
recovered, were levied and collected. This is fatal to their case. 
Hatwood v. Fayetteviile, 121 N. C., 207, 28S. E., 299. 

The application for writ of mandamus was properly clenied. 


Affirmed. 
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SALLIE W. PRIDGEN vy. HOLEMAN PRODUCE COMPANY. 
(Filed 15 October, 1930.) 


1. Highways B f—Evidence held sufficient to take case to jury on question 
of proximate cause and intervening negligence. 

Evidence tending to show that the plaintiff was being driven by her 
husband in his automobile and that the driver of the defendant's truck. 
in attempting to pass the car in which she was riding, suddenly and 
without warning droye his truck back to the right of the road in front 
of the car driven by the plaintiff's husband before the truck had com- 
pletely passed the ear, and that her husband, to avoid « collision with 
the truck drove his car off the road and hit a filling station, causing the 
injury in suit. is held, sufficient to take the case to the jury upon the 
question of whether the negligence of defendant's driver was the proxi- 
mate cause of the injury or whether the husband of the plaintiff was 
guilty of intervening negligence relieving the defendant. of liability. 
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2. Evidence K a-——Husband may testify from his own observation as to 
the fact and extent of his wife’s suffering from negligent injury. 


In the wife’s action to reeover damages for an alleged negligent per- 
sonal injury it is competent for her husband to testify from his own ob- 
servation both as to the fact and the extent of her suffering. 


3. Negligence B c—-Acts of third person placed in imminent peril by de- 
fendant’s negligence held not to be intervening negligence barring 
recovery. 


Where a driver negligently turns back to the right before having fully 
passed a car on the highway, subjecting the driver of the car in which 
the plaintiff is riding to imminent peril, the plaintiff's driver will not 
be held to the same deliberation or circumspection as he would in ordinary 
cireumstances, and in this case his driving off the road and hitting a 
filling station is held not to constitute intervening negligence as a matter 
of law, which would insulate the negligence of the defendant, and relieve 
him from liability. 


AppEAL by defendant from Devin, J., at May Term, 1930, of Warren. 
No error. 

Action to recover damages for personal! injuries caused by the negli- 
gence of the defendant. 

Plaintiff was riding in an automobile driven by her husband on the 
highway from Raleigh to Wake Forest. Defendant’s truck, loaded with 
produce and driven by one of its employees, overtook the automobile and 
attempted to pass on its left. Before the truck had passed the auto- 
mobile, its driver, without warning, suddenly turned to his right, aeross 
the highway and in front of the moving automobile. The driver of the 
automobile, in order to avoid a collision, turned to his right, drove off 
the highway and crashed into a filling station. As the result, plaintiff 
sustained painful injuries to her person, for which she demands dam- 
ages of the defendant. 

Plaintiff contended that her injuries were caused by the negligence of 
the driver of defendant’s truck; defendant denied that its driver was 
negligent as alleged in the complaint, and contended that plaintiff’s 
injuries were caused by the negligence of the driver of the automobile; 
that if its driver was negligent, as alleged in the complaint, the proxi- 
mate cause of plaintiff’s injuries were not such negligence, but the neghi- 
gence of the driver of the automobile. 

The jury, in response to the issues submitted by the court, found that 
plaintiff was injured by the negligence of the defendant and assessed her 
damages at $1,500. 

From judgment that plaintiff recover of the defendant the sum of 
$1,500, and the costs of the action, defendant appealed to the Supreme 
Court. 
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Julius Banzet for plaintiff 
Smith & Joyner for defendant. 


Connor, J. We find no error in the trial of this action. It was com- 
petent for plaintiff’s husband to testify, from his observation, both as to 
fact and as to the extent of her suffering. The jury was properly and 
correctly instructed as to the principles of law discussed and applied in 
Ballinger v. Thomas, 195 N. C., 517, 142 S. E., 761, relative to the 
negligence of a third party which insulates the negligence of the de 
fendant, and is, therefore, the proximate cause of plaintiff’s injuries. 
There was ample evidence to sustain the finding of the jury that the 
proximate cause of plaintifi’s injuries was the negligence of the driver 
of the truck, for which defendant was liable on the principle of 
respondeat superior. 

There was evidence tending to show that the driver of the automobile, 
in which plaintiff was riding, was confronted by a sudden peril caused 
by the negligence of the driver of defendant’s truck. It is doubtful 
whether there was evidence tending to show that he acted otherwise than 
as a prudent man under the circumstances, which constituted an emer- 
gency. In Hinton v. R. R., 172 N. C., 587, 90 S. E., 756, it is said: 
‘Tt is well understood that a person in the presence o7 an emergency 
is not usually held to the same deliberation or circumspect care as in 
ordinary conditions.” If the conduct of the driver of the automobile 
was not such negligence as would bar his recovery, it is manifest that 
such conduct was not negligence insulating the negligence of the de- 
fendant, and therefore relieving defendant of liability to the plaintiff 
in this action, because its negligence was not the proximate cause of her 
injuries. The judgment is affirmed. We find 

No error. 





VANCE SASSER anp Wire, LULA SASSER, v. R. W. BULLARD., 
(Filed 15 October, 1930.) 


Husband and Wife F a—In this action brought by husband and wife it is 
held: demurrer for misjoinder of parties and causes was properly 
sustained. 

Where a civil action for damages is brought by a husband and wife for 
an alleged assault against them both, for alleged false arrest of the 
male plaintiff and abuse of process in swearing out a peace warrant 
against him and his false imprisonment, the defendant's demurrer on 
the ground of misjoinder of parties and causes of action is properly sus- 
tained and the case dismissed, the several causes of action not affecting 
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all the parties to the action as required by C. 8S., 507, and C. 8., 2513, 
authorizing a married woman to bring suit for damages for personal in- 
juries without the joinder of her husband. 


AppgaL by plaintiffs from Grady, J., at February Term, 1930, of 
CuMBERLAND. 

Civil action to recover damages: First, for an alleged assault upon 
both plaintiffs; second, for an alleged false arrest of the male plaintiff, 
third, for an alleged malicious abuse of process In swearing out a peace 
warrant against the male plaintiff; and, fourth, for an alleged false i1m- 
prisonment of the male plaintiff. 

From a judgment sustaining a demurrer, interposed on the ground of 
a misjoinder both of parties and causes of action, and dismissing the 
action, the plaintiffs appeal. 


A. M. Mocre for plaintiffs. 
Robinson, Downing & Downing for defendant. 


Sracy, C. J. That there is a misjoinder, both of parties and causes 
of action, is apparent on the face of the complaint, since ©. 8., 2513, 
authorizes a suit by a married woman to recover damages for personal 
injuries without the joinder of her husband (Kirkpatrick v. Crutchfield, 
178 N. C., 348, 100 S. E., 602), and the several causes of action, united 
in the present complaint, do not “affect all the parties to the action,” 
as required by C. S., 507. 

Where this dual misjoinder oceurs, as in the instant case, and a de- 
murrer is accordingly interposed, the decisions are to the effect that the 
demurrer should be sustained and the action dismissed. Shuford v. 
Yarborough, 198 N. C., 5, 150 S. E., 618; Bank v. Angelo, 193 N. C., 
576, 137 8. E., 705; Roberts v. Mfg. Co., 181 N. C., 204, 106 S. E,, 
664; Thigpen v. Cotton Mills, 151 N. C., 97, 65 S. E., 750. 

The case of Shore v. Holt, 185 N. C., 312, 117 S. E., 165, is not at 
variance with our present holding. 


Affirmed. 





W. C. HINSDALE vy. W. I. PHILLIPS COMPANY ef At. 
(Filed 15 October, 1930.) 


1. Cancellation of Instruments B a—Superior Court has jurisdiction to 
decree cancelation of instruments in proper instances. 
The Superior Court has jurisdiction over a suit to cancel a deed or 
mortgage and to administer equities therein involved. 
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2. Cancellation of Instrnments A a—Where promissory representation is 
made in good faith remedy is for damages at law and not for cancel- 
lation. 


The failure of the seller of land in a development to perform his 
promissory representations as to improvements to be made therein is not 
sufficient ground for equity to afford the remedy of cancellation and 
rescission where the representations are made in good faith with the 
present intent to perform, the remedy of the purchaser being, in proper 
instances, an action at law for damages for condition broken. 


3. Cancellation of Instruments A b—Promissory representation .must be 
made without intent to perform to be ground for cancellation. 


In order for equity to afford the relief of cancellation and rescission 
for the failure of a seller of land in a development to perform his promis- 
sory representations as to improvements to be made therein, the repre- 
sentations must be made without the present intent of the promisor to 
perform, and must deceive and be relied on by the promisee and materially 
induce him to enter into the contract to his damage. 


4. Same—Where all the evidence tends to show that promissory represen- 
tations were made in good faith nonsuit should be enrered in suit for 
cancellation. 

Where, in a suit to rescind a deed and cancel notes given for the pur- 
chase price for the failure of the seller of land in a development to per- 
form his promissory representations as to improvements to be made 
therein, there is evidence that the seller put a large number of men to 
work upon the improvements and spent large sums of money thereon, and 
all the evidence tends to show that the representations were honestly made 
with the present intent to perform, the defendant’s motion as of nonsuit 
should be allowed. 


%> Cancellation of Instruments B c—Defendant in this case held barred 
by his laches from bringing suit for cancellation and rescission. 
Where the owner of a development sells certain lots therein and repre- 
sents that certain improvements would be made in the development within 
a year, and a purchaser of some of the lots takes possession of the lots 
conveyed, occupying as a home a house on one of the lots, for a period of 
over two years, and enters into a trust agreement for the completion of 
the improvements by a trustee, and large amounts of money are expended 
by the original seller and the trustee in making improvements therein. 
and the purchaser brings suit for cancellation and rescission three vears 
after the execution of the deed: Held, his equitable right, if any, to rescis- 
sion of the deed and cancellation of the notes given for the purchase 
price, for that the representations in regard to the proposed improvements 
were false and fraudulent, is barred by his acceptance of benefits accru- 
ing to him from the contracts, and his delay in demanding a rescission of 
the deed, and the defendant's motion as of nonsuit should have heen 
allowed. 


AppreAL by defendants from Finley, J., at December Term, 1929, of 
Buncombe. Reversed. 

This is a civil action (1) for the rescission of certain contracts by 
which plaintiff purchased from the defendant, W. I. Phillips Company, 
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certain lots of land, described in deeds dated 11 July, 24 July, 14 
August, and 28 September, 1925; (2) for the cancellation of certain 
notes executed by the plaintiff, and payable to the order of the said 
W. I. Phillips Company, the consideration for said notes being the 
balance due on the purchase price for said lots of land; (3) for the 
recovery of the sum of $17,467.47, paid in cash by the plaintiff to the 
said W. I. Phillips Company, on the purchase price for said lots of land. 
contemporaneously with the execution of said deeds; and (4) for other 
relief. 

Prior to and on the dates of said deeds the defendant, W. 1. Philips 
Company, a corporation, owned a tract or parcel of land located in 
Limestone Township, Buncombe County, North Carolina, which the said 
company had caused to be surveyed and divided and subdivided into lots. 
to be sold for residential and other purposes. On the dates of the 
several deeds set out in the complaint, to wit, 11 July, 24 July, 14 
August, and 28 September, 1925, the said W. [. Phillips Company con- 
tracted and agreed to sell to the plaintiff, and the plaintiff contracted 
and agreed to buy from the said W. I. Phillips Company, the lots of 
land described therein. As inducements to plaintiff to buy and pay for 
said lots, the said W. [. Phillips Company represented to and promised 
the plaintiff that it would cause certain improvements, as set out in the 
complaint, to be made, within one year from the dates of said deeds, on 
said tract or parcel of Jand, which included the said lots purchased by 
the plaintiff. The said W. I. Phillips Company represented to the 
plaintiff, and to other prospective purchasers of lots, that it had im bank 
the money with which to pay for said improvements. It was further 
represented to plaintiff by the said W. I. Phillips Company that said 
improvements, which would consist of paved strects and boulevards. 
water and sewer systems, and a casino, to be erected at a cost of not less 
than $40,000, would greatly enhance the value of the lots purchased by 
the plaintiff, and of other lots included in said subdivision, whieh was 
known as Royal Pines. Plaintiff relied on the representations and 
promises of the W. I. Phillips Company, in his purchase of said lots. 

After the execution of the deeds set out in the complaint, and after 
the plaintiff had paid the purchase price for the lots conveyed thereby. 
in cash and by the execution of the notes described in the complaint, 
plaintiff entered into possession of said lots of land, claiming title 
thereto under said deeds. A large and commodious house was located on 
one of said lots; plaintiff, with his family, moved into said house, and 
occupied it as a home until 1 September, 1927. 

At the dates of said deeds the defendant, W. I. Phillips Company, was 
engaged in making improvements on its property known as Royal 
Pines, of the kind and character which it represented to plaintiff it 
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would make and complete within one year. It continued the work 
required for said improvements until some time during the late spring 
or early summer of 1926. During this time the said company kept a 
force of 50 to 100 men at work on sa‘d property, making said improve- 
ments. During the summer of 1926 this force was gradually diminished 
in number, until finally, during the latter part of the summer, all work 
on said improvements ceased. The improvements whick the defendant, 
W. I. Phillips Company had represented and promised the plaintiff 
and other purchasers of lots would be made, have not been completed, 
and the work done, in many essential respects, is defective. Plaintiff, 
however, retained possession of the lots purchased by him from the 
defendant, W. I. Phillips Company, and continued to occupy the house 
on one of said lots as his home. There was no evidence tending to show 
that plaintiff made any complaint to the said company, at any time 
from the dates of his deeds, until the work on the improvements ceased, 
with respect either to the quality of the work done, or to the delay in 
completing said improvements. 

On or about 1 September, 1926, the defendant, L. B. Jackson, became 
by purchase the owner of all the capital stock of the W. I. Phillips 
Company. An announcement of this fact, and that L. B. Jackson had 
assumed entire control and management of the Royal Pines was made 
in local newspapers. At this time all work on the improvements in 
Royal Pines had ceased. These improvements had not been completed. 
Thereupon, plaintiff and other lot owners in Royal Pines met, and after 
a full discussion of the situation, appointed a property owners com- 
mittee, which was authorizcd to employ counsel to advise with them and 
to protect the interests of all the lot owners in Royal Pines. Plaintiff 
was a member of this committee. The cammittee employed as its 
counsel an attorney at law, who was a member of the bar of Buncombe 
County. The defendant, L. B. Jackson, was present at one of the meet- 
ings of the lot owners in Royal Pines. There was evidence tending to 
show that the defendant, L. B. Jackson, at first denied that the W. I. 
Philips Company was under any legal obligation to make the im- 
provements which the said company had represented to the purchasers 
of lots in Royal Pines would be made. Subsequently, however, he 
announced that he had been advised by his counsel that the property 
owners in Royal Pines had rights with respect to said improvements 
which were enforceable. He thereupon stated that he would make said 
improvements, but for that purpose would expend only such sums of 
money as were absolutely necessary to comply with the legal obligation 
of the W. I. Phillips Company. 

After the defendant, L. B. Jackson, had purchased all the capital 
stock of the W. I. Phillips Company and had assumed entire control 
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and management of said company, he caused said company to enforce. 
in blank, all the notes then held by said company for balances due by 
purchasers of lots in Royal Pines, on the purchase price for said lots. 
At this time, the aggregate amount of said notes was $961,528.44. The 
said L. B. Jackson sold and delivered the said notes to the Continental 
Mortgage Company for the sum of $200,000, which was paid to him in 
cash by said mortgage company, upon the delivery of the said notes 
to it. It is conceded that the sale of the said notes by defendant, L. B. 
Jackson, to the Continental Mortgage Company was illegal, but that 
said mortgage company at the time it received said notes, and paid the 
purchase price for same, did not know that the said L. B. Jackson was 
not authorized to sell and deliver said notes. 

In the meantime, an action had been begun in the Superior Court of 
Buncombe County, entitled Noland ef al. x. W. I. Phillips Company 
ef al., for the appointment of a receiver of the said company and for 
other relief. In this situation, the property owners committee, appointed 
by the purchasers of lots in Royal Pines, with its counsel, met in the 
latter’s office in the city of Asheville, with the defendant, L. B. Jackson. 
and his counsel. As a result of this meeting, a trust agrecment was 
entered into by and between the W. I. Philhps Company, and L. 5B. 
Jackson, as parties of the first part, and the Wachovia Bank and 
Trust Company, trustee, as party of the second part. This trust agree- 
ment, set out in the record, was approved by the property owners com- 
mittee, and their attorney, as evidenced by the signatures of the mem- 
bers of said committee and said attorney. 

Contemporaneocusly with the execution of said trust agreement, the 
Continental Mortgage Company assigned, transferred and delivered to 
the defendant, Wachovia Bank and Trust Company, with the approval 
of the property owners committee, as evidenced by the signatures of the 
members of said committee, and of their attorney, all the notes then in 
the hands of the said Continental Mortgage Company, which the said 
company had received from the defendant, L. B. Jackson, with full 
power and authority to collect said notes, and apply the proceeds thereof 
in accordance with the provisions of said trust agreement. Among the 
notes thus assigned, transferred and delivered to the Wachovia Bank 
and Trust Company, trustee, were the notes executed by the plaintiff 
and payable to the order of the W. I. Phillips Company, for the balance 
due on the purchase price of the lots conveyed to plaintiff by said com- 
pany. 

In the trust agreement, and also in the assignment of the notes, as 
aforesaid—both approved by the plaintiff as a member of the property 
owners committee, as evidenced by his signature on each of said instru- 
ments—it is provided that the Wachovia Bank and Trust Company, as 


568 IN THE SUPREME COURT. f199 


Se 


HINSDALE UV. PHILLIPS. 





SS A A 


trustee, out of the proceeds of said notes, shall pay (1) the sum of 
$15,000 to the attorneys for the plaintiffs in the action entitled Noland 
etal. v. W. I. Philips Company ct al.; (2) the sum of $177,108.22 with 
acerued interest to the Continental Mortgage Compary, the said sum 
being the balance then due said mortgage company on account of the 
sum of $200,000 paid by said company to the defendant, L. B. Jackson, 
upon the delivery of said notes by the said Jackson to the said mortgage 
company; (3) the cost and expense of making certain improvements in 
Royal Pines in accordance with a schedule prepared by certain engineers, 
dated 31 August, 1926; and (4) the balance, if any, to the defendant, 
L. B. Jackson. It is provided that the trustee shall have as compensa- 
tion for its services certain commissions as agreed upon, to be paid out 
of the proceeds of said notes. It is further provided that the trustee 
shall have power to authorize the defendant, L. B. Jackson, to hypothe- 
cate said notes in its possession to secure the payment of any loan or 
loans procured by him for the purpose of paying the ecst and expenses 
of the improvements to be made in Royal Pines, the proceeds of any 
loan or loans to be paid to the trustee to be applied by said trustee only 
to the payment of such cost and expenses. 

After the execution of said trust agreement and assignment, both 
dated 1 September, 1926, work was resumed on the iraprovements in 
Royal Pines under the direction of the engineers named in the trust 
agreement. There was evidence tending to show that the work on said 
improvements was defective, and that the improvements agreed to be 
made have not been completed, in accordance with the schedule at- 
tached to the said trust agreement. Plaintiff continued in possession of 
the lots purchased by him from the W. I. Philips Company, in 1925, 
from the date of the trust agreement and assignment, to wit: 1 Septem- 
ber, 1926, to 1 September, 1927. There was no evidence tending to 
show that during this time plaintiff complained to the trustee, to the 
defendant, L. B. Jackson, or to the defendant, W. I. Phillips Company, 
with respect to the quality of the work being done on said improvements. 
Plaintiff has made no payment on his notes held by the trustee under 
the trust agreement and assignment. This action was begun on 9 May, 
1928, 

Since the delivery of the notes executed by purchasers of lots in 
Royal Pines to it, under the provisions of the trust agreement, and of 
the assignment, the Wachovia Bank and Trust Company, as trustee, has 
collected on said notes the sum of $383,985.95; in addition to said sum, 
the said trustee has received from L. B. Jackson the sum of $85,632.16, 
the proceeds of a loan procured by him from the Wachovia Bank and 
Trust Company, and secured as provided in the trust agreement, making 
a total sum of $469,618.11, in the hands of the trustee, available for 
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distribution in accordance with the provisions of the trust agreement, 
and of the assignment. This sum has been distributed by the said 
trustee as follows: (1) $15,000 to the attorneys for the plaintiffs in the 
Noland suit; (2) $180,262.05 to the Continental Mortgage Company in 
full payment of the amount due to said mortgage company; (3) $240,- 
411.64, paid by said trustee for work done on the improvements made in 
Royal Pines, in accordance with the provisions of the trust agreement; 
(4) $18,050.15, paid on the loan procured by L. B. Jackson from the 
Wachovia Bank and Trust Company, reducing the amount due on said 
loan to $67,682.01; and (5) $2,340.31, paid to the trustee as commis- 
sions. There is now in the hands of the Wachovia Bank and Trust 
Company, as the trustee named in the trust agreement, the sum of 
$2,952.62. | 

The plaintiff, W. C. Hinsdale, as a witness in his own behalf, over 
the objection of the defendants, testified that before he signed the trust 
agreement and the assignment, evidencing his approval of both said 
instruments, as a member of the property owners committee, he was 
assured by the defendant, L. B. Jackson, and others present, that he 
would not thereby waive any right of action that he then had against 
the W. I. Phillips Company, on account of his purchase of the lots con- 
veyed to him by the deeds dated in July, August and September, 1925. 
The defendants, W. I. Phillips Company and L. B. Jackson, excepted to 
the admission of this testimony as evidence. 

At the close of all the evidence the defendants, W. I. Phillips Com- 
pany and L. B. Jackson, moved for judgment dismissing the action as of 
nonsuit. This motion, first made at the close of the evidence for plain- 
tiff, was denied, and said defendants excepted. They further excepted to 
the denial of their motion at the close of all the evidence. 

Issues were submitted to the jury and answered as follows: 

‘1. Was the plaintiff induced to purchase the property from the de- 
fendant, W. I. Phillips Company, as a result of the false and fraudulent 
representations and inducements made by said defendant, as alleged in 
the complaint? Answer: Yes. 

2. If so, did the defendant, L. B. Jackson, after he acquired the 
stock of the W. I. Phillips Company, participate in said fraud and/or 
aid and abet therein, as alleged in the complaint? Answer: Yes. 

3. Did the plaintiff by his conduct waive his right as against W. I. 
Phillips Company to have the notes mentioned and described in the 
complaint, canceled and the purchase money paid by him returned? 
Answer: No. 

4. Did the plaintiff by his conduct waive his mght as against L. b. 
Jackson to have the notes mentioned and described in the complaint, 
canceled and the purchase money paid by him returned? Answer: No. 
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5. Is the plaintiff estopped by his conduct from clatming a cancella- 
tion and rescission of said notes as against the defendant, Wachovia 
Bank and Trust Company? Answer: Yes. 

6. Is the plaintiff entitled to recover of the defendant, W. I. Phillips 
Company, the relief demanded in the complaint? Answer: Yes. 

7. Is the plaintiff entitled to recover of the defendart, L. B. Jackson, 
the relief demanded in the complaint? Answer: Yes.” 

On the foregoing verdict it was ordered, adjudged and decreed: 

“(1) That the plaintiff have and recover of the defendants, W. I. 
Phillips Company, and L. B. Jackson, the sum of $17,467.47, with 
interest thereon from 28 September, 1925, until paid. 

(2) That upon the satisfaction of said judgment for $17,467.47, with 
interest and costs, the plaintiff herein execute and deliver to the party 
paying the same, or to the clerk of the court, for the use of said party, 
a good and sufficient deed conveying the property described in the com- 
plaint, and which was purchased by the plaintiff from the W. I. 
Phillips Company, free and clear from any and all eacumbrances, ex- 
cepting such as may have been placed against sam2 by any State, 
county, town, township, or other political division, subdivision, or 
municipal corporation, and said conveyance being subject to the right 
or rights of the Wachovia Bank and Trust Company under this judg- 
ment. 

(3) That the defendants, W. I. Phillips Company and/or L. B. 
Jackson, are entitled to the said land described in the complaint subject 
to the rights of the Wachovia Bank and Trust Company under this 
judgment, upon paying the $17,467.47, with interest and costs, above 
referred to, and not until then; and that the plaintiff herein has a leu 
upon said land for the payment of said sum, and that if execution issue 
against the property of the defendants, W. I. Phillips Company and 
L. B. Jackson, and be returned unsatisfied, in that event the lien of the 
plaintiff may be foreclosed by the sheriff of Buncomb2 County selling 
the said property at public auction at the courthouse steps, after notice 
of said sale has been advertised in some newspaper published in Bun- 
combe County, North Carolina, once a week for four weeks, and after 
notice thereof has been posted at the courthouse door and three other 
public places in Buncombe County, N. C., for thirty days; and that the 
sheriff apply the proceeds of said sale upon the judgment above re- 
ferred to. 

(4) That the defendant, Wachovia Bank and Trust Company, hold 
the notes executed by this plaintiff, and which were given by this plain- 
tiff as a part of the purchase money for the property heretofore men- 
tioned until such time as the Wachovia Bank and Trust Company has 
been repaid the sum of $67,582.01, with accrued interest, and that the 
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lien of the plaintiff on the property heretofore mentioned, created by this 
judgment, be subject to such right or rights as the Wachovia Bank and 
Trust Company may have under this judgment, and that any sale under 
exccution as hereinabove provided, and any conveyance under this judg- 
ment be made subject to such r ght or rights as the Wachovia Bank and 
Trust Company may have under this judgment. 

(5) That the Wachovia Bank and Trust Company exhaust its reme- 
dies against the W. I. Phillips Company, L. B. Jackson, and all other 
parties, for the repayment of the sum advanced by it, and also exhaust 
its remedies on the purchase-money notes of other parties, which are now 
held by the said Wachovia Bank and Trust Company, by foreclosing 
under the deeds of trust securing said notes, or by bringing suit against 
the makers of said notes, and also exhaust its remedies on all other 
collateral which the said Wachovia Bank and Trust Company now holds, 
or may hereafter acquire as security for the same advanced by it, before 
making any attempt to collect the notes of this plaintiff by foreclosure 
suit or otherwise, and that upon the said Wachovia Bank and Trust Com- 
pany receiving the said sum of $67,582.01, with interest from any source 
whatever, in payment of the sums advanced by it, the said Wachovia 
Bank and Trust Company shall deliver to this plaintiff or to the clerk 
of the court for the use of this plaintiff, the said purchase-money notes 
executed by this plaintiff referred to above, for the purpose of can- 
cellation; and that in the event the Wachovia Bank and Trust Company 
shall collect from other sources a portion of the sum advanced by it, 
the said Wachovia Bank and Trust Company shall be entitled to collect 
on the said notes executed by this plaintiff, only so much thereof as 
shall be necessary to pay the sums advanced by the Wachovia Bank and 
Trust Company, with interest thereon. 

(6) That the defendants, W. I. Phillips Company and L. B. Jackson, 
herein, pay the costs of this action to be taxed by the clerk, and that 
no costs be taxed against the Wachovia Bank and Trust Company.” 

From the foregoing judgment, the defendants, W. I. Phillips Com- 
pany, L. B. Jackson, and Wachovia Bank and Trust Company appealed 
to the Supreme Court. 


J. Y. Jordan, Jr., and J. M. Horner, Jr., for plaintiff. 
Campbell & Sample for W. I. Phillips Company and L. B. Jackson. 
Alfred S. Barnard for Wachovia Bank and Trust Company. 


Connor, J. This is an action begun and tried in the Superior Court 
of Buncombe County for the rescission of certain contracts made and 
entered into by and between the plaintiff, and the defendant, W. [. 
Phillips Company, a corporation, during the summer of 1925; for the 
cancellation and surrender of certain notes executed by the plaintzff, 
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and for the recovery of sums of money paid by the plaintiff to said 
defendant, pursuant to said contracts. The relief sought by the plain- 
tiff of the defendants other than the said W. I. Phillips Company 1s 
predicated altogether upon his right to have said contracts rescinded by 
judgment and decree in this action. If plaintiff is not entitled to this 
relief as against the defendant, W. I. Phillips Company, it is clear that 
he has no cause of action against the other defendants upon which he is 
entitled to the relief sought against them in this action. The first ques- 
tion, therefore, to be decided on this appeal is whether upon the allega- 
tions of the complaint, and upon the evidence offered at the trial, plain- 
tiff is entitled to the equitable remedy of rescission. 

The jurisdiction of a Court of Equity, or of a court exercising the 
powers of a Court of Equity, such as the Superior Court of this State. 
to direct and enforce the rescission of contracts, and the surrender and 
cancellation of written instruments for due cause, and to grant such 
other relief as the party may be entitled to, is settled beyond question. 
9 C. J., 1159. The grounds on which equity interferes for rescission are 
distinctly marked, and every case proper for this branch of its jurisdic- 
tion is reducible to a particular head. They are principally fraud, mis- 
take, turpitude of consideration, and circumstances entitling to relief on 
the principle of quia timet; and generally they do not include inade- 
quacy of price, improvidence, surprise, or mere hardship. Promises, 
honestly made, which the promisor cannot fulfill, do not furnish sufh- 
cient grounds for vacating a contract based thereon; but mutual mistake, 
or false representations as to material facts which constitute an induce- 
ment to the contract and upon which the party had a right to rely, will 
give equity jurisdiction. 4 R. C. L., 487. 

As a general rule, fraud as a ground for the rescission of contracts, 
cannot be predicated upon promissory representations, because a promise 
to perform an act in the future is not in the legal sense a representation. 
Fraud, however, may be predicated upon the nonperformance of a 
promise, when it is shown that the promise was merely a device to 
accomplish the fraud. A promise not honestly made, because the 
promisor at the time had no intent to perform it, where the promisee 
rightfully relied upon the promise, and was induced thereby to enter 
into the contract, is not only a false, but also a fraudulent representa- 
tion, for which the promisee, upon its nonperformancee, is ordinarily en- 
titled to a rescission of the contract. These principles Lave been recog- 
nized and applied by this Court in Shoffner v. Thompson, 197 N. C., 
667, 150 S. E., 195; McNair v. Finance Company, 191 N. C., 710, 135 
S. E., 90; Bank v. Yelverton, 185 N. C., 314, 117 8S. E., 299; Pritchard 
v. Dailey, 168 N. C., 330, 84S. E., 392; Hill v. Gettys, 185 N. C., 373, 
47 S. E., 449, and in many other cases cited in the opinions in these 
cases. 
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Where there was evidence showing that promissory representations 
were made by the defendant as inducements to plaintiff to enter imto the 
contract, and that plaintiff rightfully relied upon such representations, 
as alleged in his complaint, and that the promises were not performed 
by the defendant, after the contract was entered into by and between the 
parties, it has been held by this Court that the fraudulent intent, at the 
time the promises were made, not to perform them, could be inferred by 
the jury from the fact of nonperformance. Clark v. Laurel Park 
Estates, 196 N. C., 624, 146 S. E., 584. Authorities are cited in the 
opinion by Clarkson, J.,in support of the decision in that case. Quoting 
from Braddy v. Elliott, 146 N. C., 578, 60 S. E., 507, it is said that the 
subsequent acts and conduct of a party to a contract may be submitted 
to the jury as some evidence of his original intent and purpose, when 
they tend to indicate it. Where, however, as in the instant case, all the 
evidence as to the subsequent acts and conduct of the promisor, shows 
that after the contracts sought to be rescinded on the ground of fraudu- 
lent representations, were entered into, there was a substantial and con- 
tinued effort on the part of the promisor, involving the expenditure of 
a large sum of money, to perform the promises, this principle does not 
apply, for the reason that the evidence does not show or tend to show a 
fraudulent intent, at the time the promises were made, not to perform 
them. If, as the evidence in this case tends to show, the improvements 
which the W. I. Phillips Company promised and represented to the 
plaintiff would be made in Royal Pines, were not completed, or were 
defective, as alleged in the complaint, the plaintiff is entitled to recover 
damages for breach of contract; he is not entitled, however, to the equi- 
table remedy of rescission on the ground of fraud, for the reason that 
there was no evidence which shows.that at the time the contracts were 
entered into, the W. I. Phillips Company did not intend to perform the 
promissory representations alleged in the complaint. Indeed, all the 
evidence tends to show that these representations were honestly made, 
as an inducement not only to plaintiff to purchase lots, but also to 
others to do likewise. For nearly a year after plaintiff purchased lots in 
Royal Pines, the W. I. Phillips Company kept a force of 50 to 100 men 
at work, making the improvements as represented. Since the execution 
of the trust agreement, which was approved by the property owners 
committee, the trustee has expended over $240,000, collected on the 
notes of the lot owners, and advanced by the defendant, L. B. Jackson, 
on improvements in Royal Pines. With respéct to the representation 
made contemporaneously with the execution of the deeds, that W. I. 
Phillips Company then had in bank a sufficient sum of money to pay the 
costs of the improvements as promised to the plaintiff and other pur- 
chasers of lots, it is sufficient to say that there was no evidence tending 


574 IN THE SUPREME COURT. [199 


HINSDALE V, PHILLIPS. 


to show that this representation was false in fact. The evidence shows 
that said company did expend large sums of money in making improve- 
ments in Royal Pines in accordance with its representations and 
promises, 

Conceding, however, that there was evidence tending to show that 
plaintiff was induced to enter into contracts with the defendant, W. I. 
Phillips Company, for the purchase of lots in Royal Pines by false and 
fraudulent representations as alleged in the complaint, we are of opinion 
that all the evidence showed that plaintiff by his conduct has waived, 
both as to said company and as to the other defendants, his right to a 
rescission of said contracts. His equity, if any, was barred by his 
acceptance of benefits accruing to him from said contracts, and by his 
delay in demanding the equitable remedy of rescission. Plaintiff en- 
tered into possession of the lots conveyed to him by the W. I. Phillips 
Company during the summer of 1925, and remained in such possession, 
occupying as a home for himself and family, a house or one of the lots, 
until 1 September, 1927. If the promissory representations with respect 
to improvements in Royal Pines were fraudulent, as alleged by plaintiff, 
for that they were not honestly made by the W. I. Phillips Company, 
plaintiff could have discovered the fraud, at least, prior to 1 September, 
1926, when as a member of the property owners committee he elected to 
retain said lots and rely upon the provisions of the trus! agreement, for 
the completion of said improvements in accordance with the schedule 
prepared by the engineers and attached to the trust agreement. 

In Van Gilder v. Bullen, 159 N. C., 291, 74S. E., 1059, it is said: “It 
is also well established that the right to rescind must be exercised 
promptly, and if there is unreasonable delay, the right is lost, and the 
party defrauded is generally relegated to his action for damages. 
Alexander v. Utley, 42 N. C., 242; Knight v. Houghtalling, 85 N. C., 
17.” In that case it was held that the party who alleged that he had 
been induced to enter into the contract by fraudulent representations 
made by the other party, had no right of rescission, as there had been a 
delay of about two years after the discovery of the alleged fraud, before 
the action in which he prayed for rescission was commenced. During 
this time the said party had retained the deed procured sy the contract, 
and did no act indicating a purpose to rescind. The cecision in that 
case 1s determinative, we think, of the instant case. The plaintiff in 
th's ease has lost his right of rescission, if any he ever had, and is 
relegated to an action for damages resulting from the breach of contract 
by the W. I. Phillips Company. 

We have not discussed or decided the questions presented by this 
appeal with respect to the admission of evidence at the trial, nor have 
we considered plaintiffs motion that the appeal of the defendant, 
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Wachovia Bank and Trust Company, be dismissed for the reasons 
assigned. In the view which we take of this case, these questions, 
although discussed in the briefs and in the oral argument, have become 
immaterial. There was error in the refusal of defendant’s motion, at 
the close of all the evidence, that the action be dismissed, as of nonsutt. 
Upon all the evidence plaintiff has failed to show that he is entitled to 
the equitable remedy of rescission. Indeed, it would be unjust and in- 
equitable for the plaintiff to be relieved of his obligation by reason of 
the execution of his notes, payable to W. I. Phillips Company, and to 
recover the money paid on the purchase price of the lots conveyed to 
him. It would seem that the other property owners who rejied upon the 
execution of the trust agreement in which provision was made for the 
improvements in Royal Pines, in which they as well as the plaintiff are 
interested, have rights of which they would be unjustly deprived if 
plaintiff should be granted the relief for which he prays by this action. 
It may be that these property owners, as well as plaintiff, are entitled 
to recover damages of the W. I. Phillips Company and L. B. Jackson, 
for a breach of contract, with respect to the improvements in Royal 
Pines. 
In accordance with this opinion, the judgment must be 
Reversed. 





BECKER COAL AND BUILDERS SUPPLY COMPANY y. BOARD OF 
EDUCATION OF PENDER COUNTY anpd THE FIDELITY AND DE- 
POSIT COMPANY OF MARYLAND. 


(Filed 15 October, 1930.) 


Principal and Surety B b——In this case held: refusal of requested instruc- 
tion in regard to payment of materialmen by contractor was harmless. 
In an action on a bond for the construction of a public school given as 
required by C. S., 2445, the surety is entitled to recover the actual loss 
sustained by him by reason of the failure of the county board of educa- 
tion to retain the required percentage from the amount actually used by 
the contractor to pay laborers and materialmen, Crouse v. Stanley, ante. 
186, but where it is found as a fact by the referee and approved by the 
trial court that the required percentage was retained, and that the con- 
tractor had paid out more than the contract price, the refusal of special 
instructions requested by the surety that payment by the contractor for 
materials would not be presumed, is harmless. 


Appeal by Fidelity and Deposit Company of Maryland from Cran- 
mer, J., at March Term, 1930, of Penner. 

Civil action to recover for materials furnished by plaintiff and used 
by contractor in the construction of a public school building. 
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The main purpose of the suit is to hold the Fidelity and Deposit Com- 
pany of Maryland liable for the claim of plaintiff, and other intervening 
materialmen, by reason of a $14,370 bond executed in accordance with 
the provisions of C. S., 2445, to the Board of Education of Pender 
County to save it harmless, together with materialmen and laborers, 
from losses due to any failure of the contractor, Walter Clark, to com- 
plete a public school building at Long Creek, N. C., and to pay for all 
labor done and materials furnished thereon, agreeably to the terms of a 
written contract between the contractor and the board of education. 

Upon denial of lability and issues joined, a reference was ordered 
and the matters heard by Norman C. Shepard, Esq., who found the 
facts and reported the same, together with his conclusions of law, to the 
court. 

The referee’s findings were in favor of the plaintiff, the interveners, 
and partly in favor of the defendant; board of education. 

A number of exceptions were filed to the report of the referee; and on 
issue based on facts pointed out in exceptions filed by the Fidelity and 
Deposit Company of Maryland and raised by the pleadings, there was 
a jury trial in the Superior Court which resulted adversely to the 
position taken by appellant. 

From a judgment modifying and affirming the report of the referee 
on exceptions duly filed, the same being undisturbed by the verdict of 
the jury, the Fidelity and Deposit Company of Maryland appeals, 
assigning errors. 


Vo counsel appearing for plaintiff. 

McCullen & McCullen for defendant Board of Education. 

Isaac C. Wright for defendant Fidelity and Deposit Company. 

Bryan & Campbell for intervener, Murchison National Bank. 
Dickinson & Freeman for intervener, Blue Ridge Lumber Company. 


Per Curiam. Viewing the record in its entirety, we have discovered 
no exceptive assignment of error which we apprehend should be held to 
work a reversal of the judgment. The conclusion reached is in line 
with Crouse v. Stanley, ante, 186, and other pertinent decisions. 

It is complained that on the trial before the jury the court declined 
to instruct the jury, as requested by appellant, in response to argument 
of counsel for plaintiff and interveners, that payment by the contractor 
for materials delivered would not be presumed in the absence of evidence 
on the subject. Non constat, so far as the present record is concerned, 
the refusal would seem to be harmless in view of the following finding 
of fact, made by the referee and approved by the judge: 

“22. There is no evidence from which the referee can find that the 
defendant board of education paid to Walter Clark, cortractor, at any 
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time, more than 85 per cent of that which the contractor had paid for 
labor performed and material delivered, the undisputed evidence being 
that the contractor actually paid out for labor and material more than 
the total amount of the contract.” 

On the whole it would seem that appellant has fared reasonably well 
in the court below. 

No error. 
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JAMES R. ROGERS vy. JESSE H. RAY. 
(Filed 15 October, 1980.) 


1. Evidence C c — The burden is on an intervener to prove the issue 
raised by him. 
The burden is on an interyener in an action to prove the issue raised 
by him. 


2. Chattel Mortgages B c-—~-Question of whether lien of conditional sales 
contract was lost by registration of subsequent chattel mortgage by 
vendor held for jury. 


Upon the question in this case as to whether the lien under a prior 
conditional sales contract had been lost by the taking of a subsequent 
chattel mortgage, the evidence was of sufficient probative force to take 
the case to the jury, and the refusal of an instruction directing a verdict 
was proper. 


3. Appeal and Error E b—Where instruction does not appear of record it 
is presumed correct. 


The correctness of an instruction not appearing of record is presumed 
on appeal, 


APPEAL by intervener, The Mack International Motor Truck Cor- 
poration, from Daniels, J., at second May Civil Term, 1930, of Waxs. 
No error. 

The issue submitted to the jury and their answer thereto were as fol- 
lows: “Is the intervener’s title to the truck superior to plaintiff’s title? 
Answer: No.” 


S. W. Hason for plaintiff. 
John N. Duncan for intervener. 


Per Curiam. This is a civil action brought by James R. Rogers 
against Jesse H. Ray, to recover judgment on a note secured by a 
chattel mortgage and possession of six motor trucks described therein, 
and claim and delivery proceeding was instituted to recover possession 
of said motor trucks. The Mack International Motor Truck Corpora- 
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tion intervened in the action and claimed to be the holder of a first lien 
on one of the six motor trucks, to wit, one 2¥5-ton Mack, Model 1-AB, 
Chassis No. 576855, by reason of a conditional sales agreement recorded 
prior to the chattel mortgage held by the plaintiff. The plaintiff con- 
tended that the intervener’s first len had been lost by reason of its 
having taken and recorded two other conditional sales agreements cover- 
ing said truck subsequent to the recordation of his chattel mortgage and 
introduced evidence tending to sustain the contention that the chattel 
mortgage of plaintiff was a first lien. 

“The intervener becomes the actor and the burden of the issue is on 
the intervener.” McKinney v. Sutphin, 196 N. C., at p. 321. 

The exception and assignment of error made by the intervener: “For 
that the court erred in overruling the intervener’s motion for a directed 
verdict in its favor and against the plaintiff when the plaintiff rested 
his case.” The court below overruled this motion, and in this we see 
no error. 

The evidence was not strong, but more than a scintilla and sufficient to 
be submitted to the jury. The charge of the court below is not in the 
record. The presumption is that the court below stated in a plain and 
correct manner the evidence given in the case and declared and ex- 
plained the law arising thereon. C.S., 564. In the judgment we find 

No error. 





STATE v. C. W. BAKER. 
(Filed 22 October, 1930.) 


1. Bills and Notes I f—‘Bad Check Law" is to be strictly construed as 
a criminal statute. 


Our “bad check law” is a criminal statute and must be strictly con- 
strued, and in order for a drawer or maker of a check to be convicted 
thereunder it is necessary that he have knowledge at the time of drawing 
the check that he did not have sufficient funds and had not arranged with 
the drawee bank for its payment upon presentation. 


2. Same—Evidence in this case held insufficient to go to jury as to prin- 
cipal's criminal liability for check drawn by agent. 


Where, in a prosecution under our bad check law, the evidence tends to 
show that the defendant was a fish dealer and had arranged with another 
to buy for him as his agent, and had furnished him a blank check book 
and authorized him to draw checks on his account signed in his name by 
the other as agent, and that the agent drew a check in payment of oysters 
as authorized and that the check was returned marked “insufticient 
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funds,” and there is no evidence that at the time the check was drawn the 
principal had knowledge of the drawing of the check or the amount 
thereof: Held, the evidence is insufficient to show knowledge required for 
conviction under the statute, and judgment as of nonsuit should have been 
entered. C. S., 4648. 


Stacy, C. J., concurring; ADAMS, J., dissenting. 


AppraL by defendant from Barnhill, J., and a jury, at June Term, 
1930, of Carrerer. Reversed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Louis W. Gaylord for defendant. 


Crarkson, J. The defendant was indicted under chapter 62, Public 
Laws 1927, generally known as the “Bad Check Law,” as follows: “It 
shall be unlawful for any person, firm or corporation, to draw, make, 
utter or issue and deliver to another, any check or draft on any bank 
or depository, for the payment of money or its equivalent, knowing at 
the time of the making, drawing, uttering, issuing and delivering such 
check or draft as aforesaid, that the maker or drawer thereof has not 
sufficient funds on deposit in or eredit with such bank or depository 
with which to pay the same upon presentation. Any person, firm or 
corporation violating any provision of this section shall be guilty of a 
misdemeanor. The word ‘credit’ as used herein shall be construed to 
mean an arrangement or understanding with the bank or depository for 
the payment of any such check or draft.” 

The defendant introduced no evidence, and at the close of the State’s 
evidence made a motion to dismiss the action. C.S., 4643. This motion 
of defendant was overruled by the court below and in this we think 
there was error. The evidence on the part of the State was to the 
effect that the defendant, who lived at Greenville, N. C., employed one 
Leland Mason to buy fish and oysters for him, in Carteret County, N. C. 
He gave him a check book with blank checks in it, on the Greenville 
Banking and Trust Company, with authority to draw checks on defend- 
ant’s account in said bank, Mason drew a check on said bank payable to 
Gaskill Bros., of Morehead City, N. C., for oysters purchased by him 
from them on 11 February, 1930. The check was for $72.60, and the 
oysters were delivered on defendant’s truck. The check was signed 
“©, W. Baker, by Leland Mason.” The check was deposited by Gaskill 
Bros., and returned unpaid for insufficient funds. Other checks signed 
this way by Mason were paid. Baker was not present when the check 
was given by Mason. 
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Criminal statutes are construed strictly. The statute requires, as one 
of the ingredients of the crime, that when the check is delivered to 
another that the maker or. drawer must have knowledge that he has 
insufficient funds on deposit in or credit with the bank on which the 
check is drawn, with which to pay same on presentation. S. v. Craw- 
ford, 198 N. C., 522. The check was not drawn by defendant, but by 
his agent, Mason, and Baker was not present; so, at the time the check 
was drawn and delivered to Gaskill Bros. by Mason, there is no evi- 
dence that defendant knew either the time or the amount of the check 
that was drawn. At the time the check was delivered, the record dis- 
closes no evidence that Baker had actual or implied knowledge that 
there was insufficient funds on deposit, or such actual or implied knowl- 
edge so that he could make arrangements to have credit with the bank 
to meet the check. One cannot be convicted of a crime on conjecture. 
Of course defendant is liable on the record in a civil action, and it goes 
without saying that he should pay his debt contracted by his agent for 
the oysters he received, but to convict him for a crime under the statute, 
elther actual or implied knowledge is necessary when the check is de- 
livered. The evidence is mere conjecture on this recor] and not suffi- 
cient to be submitted to a jury. The judgment is 

Reversed. 


Stacy, C. J., coneurs in result on the ground that the record dis- 
closes no evidence of scienter, such as the statute requires. S. v. Yar- 
boro, 194 N. C., 498, 140 S. E., 216. 

Of course a principal is liable, criminally as well as civilly, for the 
acts of his agent to which he is privy, assents to, encourages, or aids 
and abets, in such a way as to involve him morally in the guilt of the 
agent’s misdoings. 8 R. ©. L., 66; 8. v. Parris, 181 N. C., 585, 107 
S. E., 306; S. ». Kettelle, 110 N. C., 560, 15 S. E., 103. But the evi- 
dence in the instant case is lacking as to the defendant’s knowledge of 
insufficient funds on deposit in or want of credit with the bank or de- 
pository with which to pay the check in question upon presentation— 
a vital and necessary ingredient of the offense. S. v. Yarboro, supra. 

True, the record contains the following entry: “It was admitted that 
at the time the check was drawn, the defendant did not have sufficient 
funds in the bank to pay the same and had not made arrangements with 
the bank to pay the check upon presentation.” But this admission falls 
short of establishing guilty knowledge on the part of the defendant at 
the time the check in question was issued and delivered to Gaskill Bros. 
Nor is it sufficient to warrant the jury in finding this crucial fact, and 
thus bridge the hiatus in the State’s case. S. v. Johnson, ante, 429. 
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The evidence raises a suspicion, somewhat strong perhaps, of the 
defendant’s guilt, but more is required in a criminal prosecution to 
carry the ease to the jury. S. v. Battle, 198 N. C., 3879, 151 8S. E., 927; 
S. v. Montague, 195 N. C., 20, 141 8. E., 285. 


Apams, J., dissenting: The defendant was convicted of giving a 
worthless check for $72.60 in violation of law. He authorized Leland 
Mason as his agent to buy fish and oysters; he gave Mason a check book 
and requested the bank to honor checks drawn by Mason as his agent, 
apparently there was no limit to the number or the amount of the 
checks to be drawn by Mason. The check in question was given by 
Mason to Gaskill Brothers “under that authority from Baker.” The 
defendant cannot escape liability by showing that Mason was his agent. 
S. v. Kittelle, 110 N. C., 560. 

Judge Barnhill’s charge to the jury was clear and aceurate. He 
instructed them that they could not convict the defendant unless they 
found that the check was delivered to Gaskill Brothers by the agent, 
Mason, for and on behalf of the defendant, and that at the time it was 
delivered the defendant did not have funds in the bank to meet it and 
had not made arrangements with the bank for its payment. He told 
them that the last two propositions were admitted by the defendant and 
that they ‘must further find beyond a reasonable doubt that at the time 
the check was drawn, issued, and delivered the defendant knew he did 
not have sufficient funds in the bank to pay the check upon presenta- 
tion.” 

The judge in a previous part of the charge had said this: “Now, the 
defendant admits that when this particular check was delivered to the 
prosecuting witness by the man named Mason he did not have in the 
bank of Greenville sufficient funds to pay the check, and that he had 
not made arrangements with the bank for the payment of it upon pre- 
sentation.” 

This admission, which is a part of the record, was repeated, then, in 
the charge to the jury. 

So the only question is whether there is any evidence that the defend- 
ant knew his funds in the bank were insufficient to pay the check. The 
jury found that he had such knowledge; they would hardly have come 
to this conclusion in the absence of any evidence in its support. Dtreet 
and unequivocal testimony is not required; eircumstances may be con- 
vineing. About the time the check was returned the defendant had 
other outstanding checks for the payment of which no provision had 
been made. A second worthless paper drawn in the same way was thew 
in the hands of Gaskill Brothers. He failed to comply with his promise 
to Gaskill “to settle the matter up.” These and other circumstances, 
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together with the fact that the defendant had apparently given Mason 
unlimited authority to draw checks as his agent is, in any view of the 
case, evidence from which the jury may be justified in their finding 
that the defendant knew he did not have sufficient funds in the bank. 
Can he evade lability by clothing his agent with unrestricted power to 
draw checks in his name and then be heard to say he did not know his 
funds had been exhausted? If his position is correct, -he appointment 
of an agent may result in a convenient and effective method of abolish- 
ing the statute. 1 think Judge Barnhill made no errcr in submitting 
the case to the jury. 





BANK OF CLINTON v. GOLDSBORO SAVINGS AND TRUST COMPANY, 
(Filed 22 October, 1930.) 


1. Bills and Notes B b—Evidence that note was transferred by endorse- 
ment held sufficient. 

Where the maker of a promissory note arranges with a bank to take 
up the note, the endorsement from the payee is some evidence of a transfer 
of the note, which, taken with other evidence in this case, is sufficient to 
be submitted to the jury on the question of its bargain and sale. 


2. Mortgages H I1—In this case holder of mortgage note was entitled only 
to pro rate with holders of other notes in proceeds from foreclosure. 
Where a deed of trust on lands secures several notes in a series pay- 
able at different dates, and provides for acceleration upon the failure to 
pay any note or interest when due, and the trust deed is foreclosed upon 
the failure to pay one of the notes at maturity, a holder of one of the prior 
notes by endorsement without recourse is not entitled to payment in full 
from the proceeds of the foreclosure sale, but only fo a pro rata payment 
with the holders of the other mortgage notes. 
3. Mortgages C e—Holder of note reciting that it was secured by mortgage 
is charged with notice of all that registry disclosed. 


Where upon its face a negotiable note refers fo a deed of trust securing 
it, A purchaser is put upon notice of the terms of the mortgage showing 
that the note was one of a series and previding for aeceleration of ma- 
turity of all the notes upon default in the payment of any one of thein. 


AvpEaL by defendant from Grady, J.. and a jury, at March Term, 
1930, of Durtin. Modified and affirmed. 

The judgment of the court below was as follows: “This cause, coming 
on to be heard, and the jury having returned the following verdict: 
(1) Did the Bank of Clinton purchase the $2,000 note of J. O. Bizzell 
from the defendant, and pay for the same, as alleged in “he complaint? 
Answer: Yes. (2) Was the note so purchased the first in the series of 
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unpaid notes to mature, as alleged in the complaint? Answer: Yes. 
And the defendant having admitted in open court that it held three 
notes of J. O. Bizzell, each in the sum of $2,000, all secured by mortgage 
deed on lands in Wayne County; that said lands have been sold under 
foreclosure, and that it brought $3,500, which money the defendant now 
has in hand, and the court being of the opinion that the plaintiff, the 
transferee of said first maturing note is entitled to priority and prefer- 
cnee over defendant’s transfer to the extent of the amount due on said 
note, in accordance with the rulings in Whitehead v. Morrill, 108 
N. C., p. 68, and Htheridge v. Vernoy, 74 N. C., 800, it 1s now ordered 
and adjudged that the plaintiff recover of the defendant the sum of 
one thousand and five hundred ($1,500) dollars, with interest on the 
same from 10 December, 1926, together with the costs of the action 
to be taxed by the clerk.” 
The necessary facts will be set forth in the opinion. 


R. L. Herring and Butler & Butler for plaintiff. 
HK. A. Humphrey and George R. Ward for defendant. 


Crarkson, J. On 16 August, 1922, J. O. Bizzell and wife, Lola 
Bizzell, made and executed a mortgage on certain land to Mary F. 
Edwards, executrix, which on 28 August, 1922, was duly recorded in 
the office of the register of deeds of Wayne County, N. C. The mort- 
gage was to secure $11,000, as follows: $1,000 due on or before 1 Janu- 
ary, 1923; $2,000 due on or before 1 January, 1924; $2,000 due on or 
before 1 January, 1925; $2,000 due on or before 1 January, 1926; 
$2,000 due on or before 1 January, 1927; $2,000 due on or before 1 Janu- 
ary, 1928. 

The following provision is in the mortgage: “But if default shall be 
made in the payment of said notes, or either of them or the interest on 
the same, or any part of either at maturity, then and in that event, all 
of said notes shall become due, and it shall be lawful and the duty of 
said party of the second part to sell said land hereinbefore described, 
to the highest bidder, for cash, at the courthouse door in Wayne County, 
first advertising the same for thirty days in some newspaper published in 
Wayne County, and convey the same to the purchaser in fee simple, and 
out of the moneys arising from said sale to pay said notes and interest 
on the same, together with costs of sale, and pay any surplus, if any, 
to said parties of the first part, or their legal representatives.” 

All the notes have been paid except $5,500, which were transferred to 
defendant bank, as trustee for the estate of Mr. Edwards by Mrs. Mary 
IF. Edwards, executrix. The controversy is over the following note: 
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$2,000. Gorpsporo, N. C. 


On or before 1 January, 1926, we promise to pay Mary F. Edwards, 
executrix, the sum of two thousand dollars, with interest from date, at 
the rate of six per cent per annum, payable annually, for value received. 
This note is secured by mortgage decd on real estate of even date. This 
16 August, 1922. 





J. O. Brzzert. (Seal.) 
Witness: Z. T. Brown. [ora BrzzEevu. (Seal.)” 


Five hundred dollars was paid on this note on 2 January, 1926. The 
defendant was pressing J. O. Bizzell for the balance due on the note of 
$1,500 and interest. Bizzell made arrangements with plaintiff bank to 
take up the note from defendant bank. This was done on 11 October, 
1926, Bizzell paying plaintiff bank the interest, $85. No part of the 
#1,500 has been paid the plaintiff bank by Bizzcll. The contention of 
plaintiff on the first issue was to the effect that it had purchased from 
defendant the $2,000 note, balance due on same $1,500. ‘This was denied 
by defendant, the defendant claiming that the plaintiff paid the note 
for Bizzell and the money sent defendant bank, $1,570 by plaintiff bank, 
was a payment of the note. 

It was admitted that the note in controversy was not canceled by de- 
fendant bank, but “transferred without recourse” by the president of 
defendant bank, and plaintiff sent defendant the principal and interest 
due on the note, $1,570. The defendant contends that there was no 
evidence to go to the jury as to the bargain and sale of the note. We 
cannot so hold. We think the transfer on the note, with other evidence, 
sufficient to be submitted to the jury. We think it unrecessary to set 
forth the evidence. 

The main contention, and only one we think material: Would the 
purchaser, taking without recourse from the assignee of a series of 
notes secured by mortgage, the first in the series of unpaid notes due 
and others to mature, be entitled to payment in full by the trustee selling 
in default under the terms of the mortgage, to the prejudice of the 
other notes in the series, or should the note share pro rela? We think 
under the terms of the mortgage and the facts and circumstances of the 
ease, the notes share pro rata. 

Ineluding the $1,500 in controversy, the two last notes due 1 January, 
1927, and 1 January, 1928, each for $2,000 are unpaid, making a total 
of $5,500. The land was sold under the mortgage on 28 May, 1927, in 
accordanco with its terms, and purchased by defendant trustee for 
$3,500, and deed made to it 17 June, 1927. 

In Laper v. Coleman, 192 N. C., at p. 235, speaking to the subject: 
“Our conclusion 1s in agreement with former decisions of :his Court. In 
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Kitchin v. Grandy, 101 N. C., 86, it is said that where several notes due 
at different dates are secured by a mortgage or deed in trust wherein it 
is provided that upon default in the payment of any one of them the 
mortgagee or trustee may sell, and he does sell after the first note is due 
and before the maturity of the others, the proceeds must be apphed 
ratably to all the notes remaining unpaid. To the same effect is White- 
head v. Morrill, 108 N. C., 65.” 

It is contended by plaintiff “The transferee of said first maturing 
note is entitled to priority and preference over defendant’s transferer to 
the extent of the amount due on said note, and in accordance with the 
rulings in Whitehead v. Morrill, 108 N. C., p. 68, and Etheridge v. 
Vernoy, 74 N. C., 800." We cannot so hold under the facts and cir- 
cumstances of the case. It is admitted that defendant was the owner 
of the three notes by transfer from the payee, Mary F. Edwards, execu- 
trix. Defendant transferred the note due 1 January, 1926, of $2,000, 
balance due on same $1,500, to plaintiff “without recourse.” The note 
on its face showed “This note is secured by mortgage deed on real estate 
of even date.” Plaintiff had notice from this of the terms of the mort- 
gage. Wynn v. Grant, 166 N. C., 45; Mills v. Kemp, 196 N. C., 309. 

In 20 R. C. L., “Notice,” p. 353: “Where a person is charged with 
notice, or actually knows, of an instrument, he is also charged with 
notice of all facts appearing on the face of the instrument or to the 
knowledge of which anything there appearing would conduct him.” 

Plaintiff became bound by the terms of the mortgage. In matters of 
this kind, parties may contract as they sce fit, but the sale by defendant 
to the plaintiff of the note gave him, under the terms of the mortgage, 
a right to pro rafe and no more. If defendant had endorsed the bond, 
nothing else appearing, it may be it might then be liable as an endorser, 
but it did not do this. The note was signed “without recourse,” and it 
shared with defendants’ notes, under the terms of the mortgage, on a 
pro rata basis. The facts are meagre in the Etheridge case, supra, and 
we cannot find where it has ever been cited. It may be noted in that 
ease the bond was assigned, but not “without recourse,” and the pro- 
visions of the mortgage are not set forth. The dictum in the Whitehead 
case is as follows: “If the payee himself held the later bonds unassigned, 
in a contest between him and the holder of the earher bonds assigned 
by him, the assignees of the earlier bonds would be entitled to be paid in 
full by virtue of the liability by reason of the endorsement.” (Italics 
ours.) But the endorsement here was “without recourse.” 

The dictum in the Whitehead case, under the provision in the mort- 
gage and facts in the present case, is not contrary to the position here 
taken. It may be noted that the able counsel for plaintiffs in the first 
complaint prayed “Judgment against the defendants in the sum of 
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$954.54, with interest thereon from 4 June, 1927 (date of sale 23 May, 
1927), that said sum be declared a trust fund in the hands of defendants 
and that they be required to pay the same over to plaintiff, together with 
the costs of this action.” This prayer was for the pro rcfa amount. 

In the amended complaint they pray for judgment against the defend- 
ant for the sum of $1,500, etc. Matters of this kind are largely con- 
tractual and on the facts of this case we think the fund from the mort- 
gage sale should be prorated. 

For the reasons given, the judgment of the court below is 

Modified and affirmed. 





THE CORPORATION COMMISSION OF NORTH CAROLINA v. THE 
STOCKHOLDERS OF THE BANK OF BEULAVILLE. 


(Filed 22 October, 1930.) 


1. Banks and Banking J a—It will be presumed that Corporation Com- 
mission approved of consolidation of banks under C, §5., 217(k). 
Where under the provisions of C. 8., 217(k), a State bank under juris- 
diction of the Corporation Commission has transferred ‘ts assets to an- 
other State bank, the latter assuming the former’s liabilities under a 
consolidation agreement, it will be presumed that the Corporation Com- 
mission had notice or knowledge of the transaction coming within the 
scope of its duties, and had approved of the transaction as the statute 
requires. 


2. Banks and Banking H a—Right to assess stockholders for statutory 
liability held barred by lapse of time in this case. 

Where a State bank transfers all its assets to nnother State bank which 
assumes the former's liabilities, effecting a consolidation under the pro- 
visions of C. S., 217(k), and the transferee bank later becomes insolvent. 
and is taken over by the Corporation Commission as liquidating agent, the 
right to assess the stockholders of the transferer bank or. their statutory 
liability to cover the deficiency in its assets to pay its Habilities, for which 
it was liable to the transferee bank under the agreement of consolidation. 
is barred when the proceedings for the assessment are instituted more 
than three years after the transfer. In the instant case, C. S., 240, is not 
applicable, no receiver having been appointed for the transferer bank, 
and the transfer being made before the enactment of chapter 113, Public 
Laws of 1927. As to whether the Corporation Commission had the power 
fo take possession of the transferer bank, qua@re? 


ApprEAL by the Corporation Commission of North Carolina from 
judgment of Grady, J., at Chambers, 138 June, 1930. From Durrin. 
Affirmed. 


N.C] FALL TERM, 1930. 587 





CORPORATION COMMISSION v. STOCKHOLDERS. 


This is a proceeding for the assessment of stockholders of the Bank 
of Beulaville on account of their statutory liability. C. S., 218(c), sub- 
section 13, 

Prior to 21 December, 1926, the Bank of Beulaville, a corporation 
organized under the laws of this State, was engaged in the banking 
business at Beulaville, Duplin County, N. C. On said day, the said 
corporation transferred its assets and liabilties to the Farmers Bank 
and Trust Company of Wallace, in said county, as it was authorized to 
do by the law then in force. Section 12, chapter 4, Public Laws 1921. 
The corporation was not formally dissolved, but it ceased to do business 
on said day, and since said day it has had no assets, and has done no 
business as a bank or otherwise. 

The Farmers Bank and Trust Company has paid all the debts and 
liabilities of the Bank of Beulaville, but has not collected from the 
assets transferred to it by said bank, sufficient sums of money to reim- 
burse itself for all the money paid out for that purpose. There are 
balances now due to the Farmers Bank and Trust Company on account 
of the debts and liabilities of the Bank of Beulaville, which it has paid 
by reason of its agreement with said bank, at the date of the transfer of 
its assets to the said Farmers Bank and Trust Company. The directors 
of the bank of Beulaville guaranteed that the value of its assets was 
sufficient for the payment of its liabilities, and executed a bond to 
indemnify the Farmers Bank and Trust Company against loss by reason 
of its payment of the debts and liabilities of the Bank of Beulaville. 

In May, 1928, the Farmers Bank and Trust Company closed its doors 
and ceased to do business. Under the provisions of C. 8., 218(c), the 
Corporation Commission of North Carolina took possession of the 
Farmers Bank and Trust Company for the purpose of liquidating its 
affairs. The said Commission is now engaged in such liquidation. 
Among the assets of the Farmers Bank and Trust Company, now in the 
hands of the Corporation Commission, is its claim for sums of money 
paid out by it on account of the debts and liabilities of the Bank of 
Beulaville, in excess of sums collected from the assets of said bank. 

On 10 February, 1930, the Corporation Commission of North Caro- 
lina filed in the office of the clerk of the Superior Court of Duplin 
County notice that under and by virtue of subsection 3, C. S., 218(c), 
the said Commission had taken possession of the Bank of Beulaville, for 
the purpose of its liquidation, “for the reason that on or about 21 De- 
cember, 1926, the said banking corporation began a voluntary liquida- 
tion of its affairs, and that said voluntary liquidation has been com- 
pleted save and except as to its liability to the Farmers Bank and Trust 
Company of Wallace, N. C., and for the reason that the Bank of Beula- 
ville cannot now meet the said lability.” 
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On 19 April, 1930, the Corporation Commission filed in the office of 
the clerk of the Superior Court of Duplin County notice that the said 
Commission had assessed each of the stockholders of the Bank of Beula- 
ville the full amount for which the said stockholder was liable under 
219(a). The said clerk of the court recorded said assessments on the 
judgment docket in his office on 80 April, 1980. In apt time, in accord- 
ance with the provisions of subsection 13 of C. S., 218(c), certain of 
said stockholders appealed from the assessments made against them to 
the Superior Court of Duplin, contending that said assessments are 
invalid, for that the Corporation Commission had no power to make the 
same, and that in any event, the right to make said assessments was 
barred by lapse of time. Upon the hearing of said appeal, the facts were 
found by the court, and on these facts the court was of oyinion that the 
assessments could not be sustained. In accordance with this opinion, 
it was ordered and adjudged that the assessments be canceled by the 
clerk of the Superior Court of Duplin County, on the judgment docket 
in his office, and that same be stricken from the records in said office. 

From this judgment the Corporation Commission appealed to the 
Supreme Court. 


I, M. Bailey and Beasley & Stevens for Corporation Commission. 
Rh. D. Johnson and J. T. Gresham, Jr., for stockholders. 


Connor, J. The statute applicable to the Bank of Beulaville on 
21 December, 1921, and to other banks doing business in this State at 
said date, with respect to a transfer of its assets and liabilities by one 
bank to another bank, is section 12 of chapter 4, Public Laws of North 
‘Carolina, 1921, now C. S., 217(k). It is provided therein that “a bank 
may consolidate with or transfer its assets and liabilit.es to another 
bank.” It is further provided therein that “no such consolidation or 
transfer shall be made without the consent of the Corporation Commis- 
sion.” There is no finding of fact in the instant case, that such consent 
was sought or obtained. It is, however, alleged by the stockholders of 
the Bank of Beulaville, and not denied by the Corporation Commission, 
that the transfer of its assets and liabilities by the Bank of Beulaville 
to the Farmers Bank and Trust Company, on 21 December, 1921, was 
made with the consent and approval of the Corporation Commission. 
Both the Bank of Beulaville and the Farmers Bank and Trust Company, 
at the date of the transfer, were under the supervision of the Corpora- 
tion Commission. It must be presumed that in the perfcrmance of its 
duties as prescribed by statute, the Corporation Commission had know)- 
edge of the transfer. It will not be presumed that a State agency, such 
as the Corporation Commission, with knowledge that the transfer had 
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been made, and that the Bank of Beulaville had ceased to do business, 
permitted the transfer to become effective, without its approval. Bank 
rn, Bank, 198 N. C., 477, 152 S. E., 403. Under the statute, the consent 
and approval of the Corporation Commission could be given only after 
an examination of both banks by the Corporation Commission had dis- 
closed that the interests of depositors, creditors, and stockholders would 
be protected, and that the transfer was for legitimate purposes. It is 
finally provided by the statute that ‘in case of either transfer or con- 
solidation the rights of creditors shall be preserved unimpaired, and 
the companies deemed to be in existence to preserve such rights for three 
years.” The implication is, that after the expiration of three years 
from the date of the transfer, the existence of the corporation making 
the transfer ceases, at least in so far as creditors are concerned, The 
ereditors of a bank which has transferred its assets and liabilities to 
another bank, under the authority of the statute, and those claiming 
under them, are therefore barred from maintaining any action or pro- 
ceeding against the bank or its stockholders after the expiration of three 
vears from the date of the transfer. 

While probably not applicable to the instant case, because not en- 
acted until after the transfer involved herein, see section 4, chapter 47%, 
Public Laws 1927, as amended by chapter 73, Public Laws 1929, wherein 
it is provided that the purchasing bank may institute suit against the 
stockholders of the selling bank to recover amounts due on their statu- 
tory lability at any time within three years from the date of the sale 
und transfer. 

Prior to the enactment of chapter 113, Public Laws of North Carolina, 
1927, now C.S., 218(c¢), subsection 13, the Corporation Commission had 
no power, by assessment, to enforce the statutory lability of stockholders 
of a banking corporation organized under the laws of this State. It had 
power only to take possession of such ‘corporation, upon certain contin- 
gencies, and to apply to a court of competent jurisdiction for the ap- 
pointment of a receiver of the corporation. The receiver appointed by 
the court, and subject to its jurisdiction, had power to enforce the 
statutory liability of the stockholders by applying to the court to make 
assessments against them. Corp. Com. v. Murphey, 197 N. C., 42, 147 
S. E., 667; Corp. Com. v. Bank, 193 N. C., 118, 186 8. E., 362; Corp. 
Com. v. Bank, 192 N. C., 366, 185 S. E., 48. After the assessments had 
been made by the court, an action by the receiver for judgment against 
the stockholders for the amounts due by them was not barred until the 
expiration of ten years from the date of the assessment. C. 8., 240. 
See Litchfield v. Roper, 192 N. C., 202, 134 8. E., 651. In the instant 
case no receiver has been appointed, and C. S., 240, is not applicable. It 
is applicable only to an action brought by the receiver of an insolvent 
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banking corporation to recover judgment for the amount due by a 
stockholder on an assessment made against him by a court, under the 
procedure which obtained in this State prior to the enactment of 
chapter 113, Public Laws 1927. 

Whether or not the Corporation Commission has the power, under 
C. $., 218(c) to take possession of a banking corporation organized 
under the laws of this State, which prior to the enactment of chapter 
113, Public Laws of 1927, had with its consent and approval transferred 
all its assets and liabilities to another bank, and ceased to do business, 
as authorized by statute, and to proceed with the liquidation of such 
corporation, need not be decided in the instant case. In any event, this 
proceeding against the stockholders of the Bank of Beulaville cannot be 
maintained, for that the proceeding was not begun until more than 
three years had elapsed from the date of the transfer by the Bank of 
Beulaville to the Farmers Bank and Trust Company of all its assets and 
liabilities. There was no error in the judgment. 





G. M. WINFREE, ADMINISTRATOR OF W. C. WINEREE, DECEASED, y. 
SEABOARD AIR LINE RAILWAY COMPANY. 


(Filed 22 October, 1930.) 


1. Railroads D c—Evidence of railroad’s negligence in causing death to 
person on tracks held insufficient to be submitted to the jury. 


Where. in an action against a railroad company for damages for the 
negligent killing of the plaintiff’s intestate, the evidenee tends to show 
that the intestate was employed as a watchman at a public crossing 
where the defendant had several tracks, that immediately after stopping 
work at night the plaintiff's intestate, instead of leaving by a street, 
assumed to walk up the defendant's tracks, and was killed by defendant's 
northbound passenger train runnivg on the track for southbound trains, 
that the change in the use of the tracks was made necessary by condition 
of the track ahead, and that the train which struck the intestate had its 
headlight lit and gave all the usual warnings and signals, and that there 
were several places which the intestate could have reached and been in 
safety, is held, insufficient to establish the alleged negligence of the de- 
fendant in running its northbound train on its southbound track without 
notice to the intestate, as a proximate cause of the injury, and defend- 
ant’s motion as of nonsuit was properly granted, there being no evidence 
that the defendant was under duty to warn the intestate of the change, 
and there being evidence that the intestate knew or should have known 
thereof, 
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2, Negligence B b—-Where evidence fails to establish plaintiff's negligence 
as proximate cause of injury, nonsuit is proper. 

In an action to recover damages for an nlleged negligent injury, the 
plaintiff must establish the alleged negligence of the defendant as the 
proximate cause of the injury, and where the evidence leads only to con- 
jecture and speculation the defendant's motion as of nonsuit ix properly 
allowed. 

3. Master and Servant E b——Under Federal Employers’ Liability Act an 
employee assumes ordinary risks and obvious negligence of defendant. 

Under the Federal Employers’ Liability Act an employee not only as- 
sumes the ordinary risks of his employment, but also such risks as are 
due to the defendant's negligence when they are obyionsly known and 
appreciated by him. 

+. Same—Evidence of employce’s assumption of risk held sufficient to 
sustain defendant's motion as of nonsuit. 

Where in an action under the Federal Employers’ Liability Act there is 
evidence that the plaintiff's intestate chose to walk along the defendant’s 
tracks, When he might have used a public street, that he was aware of 
the approach of defendant's train, that there were several places of safety 
along the track, and that he must have realized the danger, he is deemed 
to have assumed the risk of injury, and his administrator may not recover 
against the railroad on the ground that the intestate was struck by a 
northbound train on the southbound track, it not being shown that the 
defendant should have warned the intestate of the change in the schedule 
made necessary by repairs, and there being further evidence that the 
intestate knew or should have known of the change. 


APPEAL by plaintiff from Danvels, J., at March Term, 1930, of Wake. 
Affirmed. 

The plaintiff brought suit to reeover damages for the death of his 
intestate alleged to have been caused by the negligence of the defendant. 
At the close of the plaintifi’s evidence the action was dismissed as in 
‘ase of nonsuit and the plaintiff appealed. C.S., 567. 


(‘lyde A. Douglass and Thos. H. Rutfin for appellant. 
Murray Allen for appellee. 


Apams, J. The death of the plaintiff’s intestate occurred a few 
minutes after ten o’clock at night on 15 August, 1929. He was em- 
ployed by the defendant as extra watchman at Johnson Strect crossing 
in the city of Raleigh and was charged with the duty of preventing per- 
sons and vehicles from going upon the defendant’s tracks when trains 
were approaching. His hours of service were between two in the after- 
noon and ten at night. He lived on Glenwood Avenue and at the time 
of his death was on his way home. 

At and near the place of the accident the defendant has three parallel 
tracks: on the east is the northbound track; west of it, the southbound: 
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and west of the southbound track is another known as the cinder track. 
They run north and south and are intersected by several streets in the 
vicinity, which extend east and west. 

A clerk in the defendant’s storeroom at Johnson Street saw the de- 
ceased leave his station on the north side of this street end walk toward 
the south on the railroad yard. Ina few minutes the defendant’s north- 
bound train ran in on the southbound track; “the bell rang, the whistle 
blew, and the train stopped in about two and a half car lengths.” The 
body of the deceased was found between the southbound track and the 
cinder track, 250 feet north of the North Street crossing and 250 or 
300 feet from the crossing at Johnson Street. 

For several years the defendant’s employees had been accustomed to 
use the railway tracks and the space between the tracks in going to and 
from their work. Between the nearest rails of the two tracks the dis- 
tance 1s about six feet and between the ends of the crogs-ties about four. 
Several witnesses testified that a person can walk between the tracks in 
no danger of being struck by a passing train; but there is evidence that 
it would be impossible for one to stand between the tracks without 
being struck if a train passed by. It was testified that the deceased 
could have reached his home by going on Johnson Stree: without walk- 
ing on the roadbed; also that Johnson Strect is not in good condition. 

The northbound train customarily used the east or northbound track, 
but on this occasion it ran on the west or southbound track because the 
construction of an underpass at Peace Street made its use necessary. 
A person standing on either track near the place of the accident and 
facing the glare of the headl’ght on an engine coming 7rom the south 
could not definitely determine the track the train was on. But “there 
was room to get entirely off the tracks on the south side.” 

It was in evidence that the speed of the train was 35 or 40 miles an 
hour; that a signal was given at Jones Street four or five blocks away; 
that the noise was heard at this distance; that the train was known to 
be coming when 1,680 feet distant; and that the bell was ringing when 
the train ran into the yard. The headlight was burning. A witness 
testified that from the place where the body of the deceased was found 
one could see the headlight 500 feet away, and that there were several 
contiguous places of safety. 

Actionable negligence involves three essential elements: the existence 
of a duty on the part of the defendant to protect the plaintiff from 
injury; failure of the defendant to perform this duty; and injury to 
the plaintiff proximately resulting from such failure. 

Granting that there is evidence of negligence in the operation of the 
train in breach of the city ordinance, or in disregard of the duty to give 
the usual signals, or at an excessive rate of speed, we do not discover 
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any sufficient evidence that any of these alleged acts was the proximate 
eause of the intestate’s injury and death. Bowers v. R. R., 144 N. C., 
684; Clark v. Wright, 167 N. C., 646. 

It is contended, however, that the defendant was negligent in that, 
without notifying the deceased, it operated the northbound train on the 
southbound track contrary to an established custom to run the north- 
bound train on the northbound track. In considering this position we 
must keep two facts in mind: (1) the deceased was employed to keep 
watch at a crossing; (2) the use of the southbound track was necessary 
while the underpass at Peace Street was under process of construction. 
It does not appear how long the northbound train had been using the 
southbound track; but it does appear that it was the duty of the de- 
ceased to watch the Johnson Street crossing, to notify pedestrians, and 
to hear approaching trains. There is some evidence that it was his 
duty to know what track the train was on. No rule of the defendant is 
shown that watchmen must be notified when a train is transferred from 
one track to another and no authority is cited by the appellant requiring 
it as a matter of law. 

The appellant cites Vew York Cont. R. Co. v. Marcone, 281 U. S., 
345, 74 Law Ed., 419; but in that case there was evidence of a system 
or custom in the roundhouse of giving warning to the men employed 
about the engines when they were to be removed from the roundhouse, 
by posting the time of removal on a blackboard located on the inside of 
the outer wall of the roundhouse. The warning was required for the 
specific protection of the deceased and other employees whose place of 
work was such that any movement of the engine without warning was 
dangerous to life and limb. In the conflict of evidence it was held that 
the inference to be drawn was for the jury. That case is not decisive 
in the present appeal. 

The evidence does not disclose the proximate cause of the plaintiff's 
death, and an effort to determine the exact circumstances under which it 
occurred leads us into the field of conjecture or speculation. Austin v. 
R. R., 197 N. C., 319; Elliott v. R. R., 150 U. S., 245, 37 Law Ed., 
1068; Toledo, St. L. &@ W. &. Co. v. Allen, 276 U. S., 165, 72 Law 
Ed., 513. 

If, as the appellant contends, the defendant was engaged in and the 
deceased was employed in interstate commerce, the next question is 
whether according to the evidence the intestate assumed the risk of his 
injury and death. Under the Federal Employers’ Liability Act the 
employee assumes, not only the ordinary risks of his employment, but 
such as are extraordinary or due to the negligence of his employer when 
they are obvious or fully known and appreciated. Delaware, L. & W. 
L. Co, v. Koske, 279 U. 8., 7, 78 Law Ed., 578. If the plaintiff’s evi- 
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dence discloses assumption of risk the action should be dismissed. 
Potter v. &. #., 197 N.C. 21; Hinson v. R. B., 172 N. C., 646. There 
1s no reason to doubt that the deceased knew the train was approaching 
or that he was in a place of danger, or that there were several ways of 
escape, or that walking on or near either track was, wader the circum- 
stances, a perilous undertaking, and under these conditions he must be 
deemed to have assumed the risk of injury. Toledo, St. L. & W. RB. Co. 
vu. Allen, supra; C. & O. BR. Co. v. Nixon, 271 U. S., 218, 70 Law Ed., 
914. If the deceased was in the service of the defendant at the time 
of his injury he was employed in interstate commerce; if his employ- 
ment had ceased we are of opinion that upon all the evidence the re- 
covery of damages should be denied. In any view of the case the judg- 
ment must be affirmed. 
Judgment afhrmed. 





ID, S. MILLER v. FARMERS MUTUAL FIRE INSURANCE ASSOCIATION 
OF NORTH CAROLINA. 


(Filed 22 October, 19380.) 


1. Insurance S a-——-Evidence that cause designated in policy was efficient 
cause of loss held sufficient to be submitted to the jury. 

Where in an action on a policy of insurance covering loss to property 
from windstorms there is evidence tending to show that a windstorm was 
the dominant, efficient cause of the loss, but that snow was a contributing 
cuuse, the evidence is properly submitted to the jury, it being ordinarily 
sufficient if the cause designated in the poliey is the dominant, efficient 
cause of the loss. 


2, Interest A a-—-Where in an action against an insurance company the 
verdict does not award interest, interest is payable from date of 
verdict. 

Where in an action on a policy of insurance covering loss to property 
from windstorms the verdict of the jury does not award interest either us 
such or as a part of the damages, the judgment should award interest 
from the date of the verdict and not from the date of the destruction of 
the property by the cause designated in the policy, and where the judg- 
ment awards interest from the latter date the cause will be modified and 
affirmed. 


APPEAL by defendant from Johnson, Special Judge, and a jury, at 
June Term, 1930, of Durnam. Modified and affirmed. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the plaintiff’s building damaged by windstorra as alleged in 
the complaint? Answer: Yes. 
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2. If so, what amount is the plaintiff entitled to recover of the de- 
fendant? Answer: $1,066, with interest from date.” 

The court below rendered the following judgment: “This cause com- 
ing on to be heard before his Honor, Thomas L. Johnson, and a jury, 
at the June, 1930, Term of Durham Superior Court, and the jury 
having answered the issues as set out in the record, it is therefore upon 
motion of counsel for the plaintiff ordered, considered and adjudged 
that the plaintiff have and recover of the defendant the sum of $1,066, 
together with interest thereon from 2 March, 1927, until paid, together 
with the costs to be taxed by the clerk.” 

Defendant made numerous exceptions and assignments of error and 
appealed to the Supreme Court. 


Fuller, Reade & Fuller for plaintiff. 
McLendon & Hedrick for defendand. 


Crarkson, J. This action was here before, 198 N. C., 572. This 
Court said, at p. 574-5: “The plaintiff’s allegation is susceptible of the 
interpretation that the fall of the roof was caused by the wind and the 
accumulation of snow upon the house. If the jury should find from 
the evidence that the windstorm was the efficient cause of the damage 
and that the snow was contributory, the combined effect would be 
attributed to the efficient cause, upon the principle that ‘it is generally 
sufficient to authorize a recovery on the policy that the cause designated 
therein was the efficient cause of the loss, although other causes con- 
tributed thereto.’ 17 C. J., 694.” 

Defendant says: Upon the entire record it is respectfully submitted : 
“1, That the defendant is entitled to a judgment as of nonsuit. 2. That 
if the defendant is not entitled to a judgment as of nonsuit, a new trial 
should be awarded the defendant for errors committed during the course 
of the trial, as set out in the defendant’s brief.” 

We cannot so hold. We think the evidence sufficient to be submitted 
to a jury. We see no prejudicial or reversible error committed by the 
court below during the course of the trial. There is no new or novel 
proposition of law presented on the record. The court below tried the 
case in conformity with the opinion heretofore rendered in this action. 
There was an array of witnesses on both sides, eighteen examined for 
plaintiff and twelve for defendant. Plaintiff contended it was a wind- 
storm that destroyed the building. Defendant contended it was the 
weight of snow which accumulated on the building, as a result of the 
snowstorm, and that it was not a windstorm that destroyed the build- 
ing. It was a question of fact for the jury to determine, and they have 
decided the facts with plaintiff. 
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The verdict of the Jury was ‘$1,066, with interest from date.” The 
amount sued for was $1,066.54, with interest from 2 March, 1927, the 
date of the destruction of the property. From the verdict, the judgment 
is not justified. The judgment should have been rendered from date the 
verdict was rendered, not from the time the property wes destroyed. 

In Insurance Co. v. R. R., 198 N. C., at p. 519, citing numerous 
authorities, is the following: “The jury awarded no interest, either as 
such or as a part of the damages, hence, under our decisions, the dam- 
ages fixed by the jury, being, as they are, for tortious or wrongful de- 
struction of property, do not, as a matter of law, bear interest until 
after judgment.” The judgment in the court below is 

Modified and affirmed. 





J. M. STORY v. W. B. SLADE, ADMINISTRATOR oF W. FE. SLADE, Aanp 
C. fk. KERNODLE. 


(Filed 22 October, 1930.) 


Mortgages C c—Prior registered mortgage marked upon its face “second 
mortgage”’ is prior to mortgage first executed and later registered. 


No notice, however full and formal, can replace the statutory notice of 
registration as against creditors or purchasers for value, C. 8., 3311, and 
Where a mortgage on lands is executed and delivered, but not registered 
until after the registration of a later executed mortgage, the prior regis- 
tered mortgage is a first lien on the land, and it is not sufficient to 
change this result that the prior registered mortgage was marked upon its 
face “second mortgage.’ Nor can notice aliunde advantage the holder of 
the mortgage first executed. Williams v. Lewis, 158 N. C., 571, cited and 
distinguished. 


AppEAL by defendant, C. E. Kernodle, from Harris, J., at Second 
May Term, 1930, of ALamManceE. 

Civil action for debt and to foreclose mortgage alleged to be a first 
lien, 

The facts are these: 

1. On 26 June, 1928, W. E. Slade (now deceased), being indebted to 
the plaintiff in the sum of $1,400, as evidenced by his promissory notes, 
executed and delivered to the plaintiff a mortgage on certain real estate 
in Alamance County, to secure the payment of said notes at maturity. 

2. This mortgage was immediately filed for registration in the office 
of the register of deeds for Alamance County and spread upon the 
registry in Book No. 105, page 180, but was neither indexed nor cross- 
indexed until 9 January, 1930, thereafter, the date of indexing and 
cross-indexing being noted on the index book. 


=| 
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3. In the meantime, between the filing of plaintiff's mortgage for 
registration and its indexing, the said W. E. Slade executed and de- 
livered to Dr. C. E. Kernodle another mortgage on the same property to 
secure an indebtedness of $1,500. This mortgage was duly registered 
and properly indexed 2 February, 1929. 

4, Immediately following the description of the property set out in 
this instrument are the words “second mortgage.” 

5. The jury returned the following verdict: “Did the defendant, 
©. E. Kernodle, take the mortgage mentioned in the answer subject to 
the lien of the prior mortgage of the plaintiff, as alleged in the reply 4 
Answer: Yes.” 

From a judgment declaring the plaintifi’s mortgage a first and prior 
lien and ordering that the proceeds arising from a sale of the property be 
applied accordingly, the defendant, C. E. Kernodle, appeals, assigning 
as error the refusal of the court to instruct the jury, as requested, that 
upon all the evidence the issue submitted should be answered “No.” 


Long & Allen and H. J. Rhodes for plaintiff. 
J. Dolph Long for defendant Kernodle. 


Sracy, C. J., after stating the case: Is a mortgage duly filed for regis- 
tration and spread upon the registry, but not indexed or cross-indexed 
as required by C. S., 3561, superior to the hen of a duly registered 
“second mortgage” on the same property? We think not. 

The indexing and cross-indexing of instruments required to be regis- 
tered is an essential part of their registration. West v. Jackson, 198 
N. C., 693; Heaton v. Heaton, 196 N. C., 475, 146 S. E., 146; White- 
hurst v. Garrett, 196 N. C., 154, 144 S. E., 835; Clement v. Harrison, 
193 N. C., 825, 138 S. E., 308; Bank v. Harrington, 193 N. C., 625, 
1387 S. E., 712; Wilkinson v. Wallace, 192 N. C., 156, 184 8. E., 401, 
Hooper v. Power Co., 180 N. C., 651, 105 8. E., 327; Mfg. Co. v. Hester, 
177 N. C., 609, 98 S. E., 721; Fowle v. Ham, 176 N. C., 12, 96S. E., 
639; Ely v. Norman, 175 N. C., 294, 95 S. E., 548. 

The bare appellation “second mortgage,” appearing in the Slade-Ker- 
nodle mortgage, falls short of the requirements laid down in Hardy v. 
Fryer, 194 N. C., 420, 189 S. E., 833, for making it subject to the un- 
indexed Slade-Story mortgage. No reference is made to the supposed 
first mortgage, nor is its holder identified, nor is the amount of 11 
stated, all of which appeared in Bank v. Smith, 186 N. C., 635, 120 BS. E., 
215, and Bank v. Vass, 180 N. C., 590, 41 8S. E., 791, cases strongly 
relied upon by plaintiff. The present case, therefore, comes squarely 
within the decisions in Hardy v. Abdallah, 192 N. C., 45, 133 S. E., 
195, and Piano Co. v. Spruill, 150 N. C., 168, 63 S. E., 728, in which 
similar references were held to be insufficient to take the place of proper 
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registration of alleged prior encumbrances. See, also, Blacknall v. 
Hancock, 182 N. C., 369, 109 S. E., 72. 

Nor can notice alizunde to the holder of the “second mortgage” of the 
existence of a prior encumbrance avail the holder of the unregistered 
“first mortgage.” C.S., 3311, in effect provides that no deed of trust or 
mortgage shall be valid as against creditors or purchasers for value but 
from the proper registration thereof, and we have insistently held that 
no notice, however full or formal, will suffice to defeat a prior registra- 
tion. Hllington v. Supply Co., 196 N. C., 784, 147 8. E., 307; Quin- 
nerly v. Quinnerly, 114 N. C., 145,19 S. E., 99. 

The case of Williams v. Lewis, 158 N. C., 571, 74 S. E., 17, cited by 
plaintiff, is not at variance with our present position. That decision 
was controlled by other principles. 

It would seem that appellant was entitled to have the jury instructed, 
as requested, to answer in the negative the issue submitted. 

New trial. 





STATE v. WILL SLOAN. 
(Filed 22 October, 1930.) 


1. Criminal Law I g—lInstruction in this case as to admissions of defend- 
ant held not erroneous., 


On defendant’s appeal from a conviction of murder, his admission on 
cross-examination that he had been on the roads and “they claimed I took 
an automobile,” is not sufficiently different from an instruction, ‘the de- 
fendant admits a criminal record more or less, and that he was convicted 
of larceny” to make the statement in the charge reversible error. 


2. Same—Misstatement of admissions of defendant in charge must be 
brought to court’s attention in apt time. 


An error made by the judge in misstating exactly an admission in his 
charge to the jury, must be brought to his attention in order to afford 
time and opportunity for correction. 


AppEAL by defendant from Grady, J., at August Term, 1930, of 
PERSON. 

Criminal prosecution tried upon an indictment charging the prisoner 
with the murder of one Phebie Gillis. 

The evidence on behalf of the State tends to show that during the 
night of 9 April, 1930, or the early morning of 10 April, the prisoner, 
Will Sloan, a colored man, burglariously entered a dwelling-house in 
Person County, murdered Phebie Gillis, one of the occupants therein, 
by shooting her in the back as she fled from his assault, or threatened 
violence, ravished Mary Lee Gillis, another occupant of the house, suc- 
cessfully made his escape, and was arrested some time thereafter. 
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The prisoner denied all knowledge of the crime, and offered evidence 
tending to establish an alibi. On cross-examination, he admitted that 
he had run away from South Carolina in 1925. “I ran away off the 
chain-gang. I was on the county roads of Richmond County. They 
claimed J took an automobile. I have been up for reckless driving and 
speeding, and on a charge of murder once, but was not convicted.” 

Verdict: Guilty of murder in the first degree. 

Judgment: Death by electrocution. 

The prisoner appeals, assigning errors. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
R. B. Dawes and LB. I. Satterfield for defendant. 


Sracy, C. J., after stating the case: Error is assigned because the 
trial court, in charging the jury, stated “the defendant admits he has a 
criminal record, more or less; that at one time he was convicted of 
larceny,” etc., whereas the admission made by the prisoner was that he 
had been on the roads of Richmond County and “they claimed I took 
an automobile.” The assignment is without merit. The court’s state- 
ment is warranted by the cross-examination of the prisoner. There is 
no practicable difference between the defendant’s testimony and the 
court’s interpretation of it. For the court to say that the defendant 
admitted he had been convicted of larceny when his admission was that 
he had been on the roads charged with taking an automobile, could, in 
no event, be held for reversible error. 

Furthermore, the prisoner having omitted to call the matter to the 
court’s attention, at the proper time, so as to afford an opportunity to 
remove the objection, if any really existed, may not now, after verdict, 
challenge its correctness. S. v. Parker, 198 N. C., 629. 

The remaining exceptions are equally untenable. 

No error. 








STATE vy. ©. H. HARVELL arias CHARLIE HARVEIXLL. 
(Filed 22 October, 1930.) 


1. Criminal Law J e—Motion to set aside Judgment as against the weight 
of the evidence is addressed to discretion of trial court. 

A motion to set aside a verdict in a criminal action on the ground the. 
it is against the weight of the evidence is addressed to the sound dis- 
eretion of the trial court, and bis action is not reviewable on appeal in 
the absence of abuse. 
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2. Criminal Law I f—Court has power to consolidate actions, and upon 
general verdict of guilty to enter judgment on each offense. 


Where the trial of two separate criminal indictments are consolidated 
by the judge and tried together as authorized by C. S., 4622, and a 
general verdict of guilty is returned by the jury, the verdict will apply 
to each indictment, and judgment pronounced on one of them, but execu- 
tion suspended on terms ayreed upon, and judgment and sentence en- 
tered as to the other, is not objectionable on the ground that only one 
judgment should have been entered, and Acld further, the sentences being 
concurrent, the defendant was not prejudiced. 


AppEaL by defendant from Cranmer, J., at April Term, 1930, of 
Brunswick. No error. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
hk. M. Kermon for defendant. 


Apams, J. Two bills of indictment were returned against the de- 
fendant charging him with a violation of the prohibition law on 
5 August, 1929, and 30 March, 1930, respectively.‘ Without objection 
the indictments were tried together, and on each the defendant was 
convicted. In the first, judgment was pronounced, but execution was 
suspended upon terms to which the defendant consented; in the second, 
the defendant was sentenced to imprisonment and to the roads. 

The record contains only two exceptions. The first relates to the 
refusal of the judge to set aside the verdict on the ground that it was 
contrary to the weight of the evidence—a matter within the discretion 
of the judge and not reviewable on appeal when not abused. Hoke v. 
Tuley, 174 N. C., 658; Bailey v. Mineral Co., 183 N. C., 525. 

The second exception is that as both indictments were tried together 
only one judgment should have been pronounced. The defendant was 
tried upon distinct indictments which the trial court was authorized to 
consolidate. C. S., 4622. 

Where there are several counts and each is for a dis*inct offense, a 
general verdict of guilty will apply to each and judgment may be pro- 
nounced on each count, S. v. Mills, 181 N. C., 580. In any event since 
the sentences are concurrent the defendant was not prejudiced in this 
respect. 

No error. 
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STATE vy. WILLIE MASSEY. 
(Filed 22 October, 1930.) 


Criminal Law L a—Where appeal in capital case is not prosecuted accord- 
ing to Rules it will be dismissed, no error appearing upon face of 
record. 


Where the prisoner convicted of a capital felony is allowed to appeal 
in forma pauperis, and an agreed case on appeal has been filed, but no 
further steps taken, the appeal will be dismissed on motion of the Attor- 
ney-General for noncompliance with the Rules of Court governing ap- 
peals, after an examination of the record and the case for substantial 
error. 


Motion by State to affirm judgment and dismiss appeal. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Walter B. Bass and Clarence L. Lynn for defendant. 


Stacy, C. J. At the May Term, 1930, Durham Superior Court, the 
defendant herein, Willie Massey, was tried upon indictments charging 
him (1) with the murder of one Floyd Moore, and (2) with the murder 
of one Dora Moore, which resulted in convictions of murder in the first 
degree in the first case, and murder in the second degree in the second 
case, and a sentence of death pronounced on the capital conviction. 
From the verdict rendered in the first case and judgment entered thereon, 
the defendant gave notice of appeal to the Supreme Court, but this has 
not been prosecuted as required by the rules, albeit he was allowed to 
appeal in forma pauperis. 

The case on appeal was settled by agreement 3 October, 1930, and 
filed here 11 October, 1930. Nothing more has been done. The motion 
of the Attorney-General must be allowed (S. v. Taylor, 194 N. C., 788, 
140 S. E., 728), but this we do only after an examination of the record 
and the case, as the life of the prisoner is involved. S. v. Ward, 180 
N. C., 698, 104 8. E., 531. 

The assignments of error, appearing on the record, are without sub- 
stantial merit, hence the judgment will be affirmed and the appeal dis- 
missed. 


Judgment affirmed. Appeal dismissed. 
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Wood. McCoy y. J. B. JUSTICE, ADMINISTRATOR OF THE ESTATE OF 
PERRY HYATT, DECEASED, ET AL. 


(Filed 22 October, 1930.) 


1. Judgments K c—Judgment may be sect aside for extrinsic fraud, but 
not for intrinsic fraud affecting matters in issue. 

Equity will not ordinarily set aside a judgment for intrinsic fraud in 
the trial of the action, such as false swearing, conspiracy to defraud, etc., 
since such matters relate to the issues joined in the trial and should have 
been met in the trial by the use of such diligence as is required of a de- 
fendant, but a judgment may be set aside only for extrinsic fraud or 
fraud relating to matters which are not in issue and which prevent the 
defendant from presenting his defense and which prevent a real contest 
in the trial in which the judgment sought to be vacated was rendered. 


2. Same—tIn this case evidence was to intrinsic fraud tor which equity 
will not set aside a judgment. 

Where in a suit to set aside a judgment obtained aguinst the defendant 
for criminal conversation and the alienation of the affections of the 
plaintiff's wife, the allegation and proof are that the husband and wife 
and others conspired together to conceal the fact that the husband and 
wife continued to live together and that he continued to support her until 
the action at law had terminated contrary to the evidence in that case. 
With other evidence of false swearing: Held, the allegations and evidence 
are to intrinsic fraud for which equity will not set aside a judgment, and 
judgment as of nonsuit was properly entered. 


3. Same-——-In a suit to set aside a judgment the exclusion of former plead- 
ings of the parties tending to show false swearing is immaterial. 
While pleadings in an action may be competent in proper instances 
upon another trial between the same parties to contradict the evidence 
introduced in the later action, its exclusion is immateria. and not reversi- 
ble error when the later suit is in equity to set aside the judgment in the 
former action, and the pleadings are to matters constituting intrinsic 
fraud for which equity will not grant the relief demanded. 


4. Same—In a suit to set aside a judgment exclusion of evidence tending 
to show intrinsic fraud held harmless. 


Although the declarations of one of the parties to en unlawful con- 
spiracy are ordinarily admissible against the other conspirators when 
made in furtherance of the common scheme, in a suit to set aside a judg- 
ment, the exclusion of a part of a deposition relating to a conspiracy 
between the former plaintiff and his wife to obtain money by bringing 
suit for alienation of the affections of the wife, is to an agreement to 
commit perjury and is to intrinsic fraud for which equity Will not set 
aside a judgment, and held further, its exclusion was harmless, the sub- 
stance of the excluded testimony being brought out on cross-examination. 
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Same——Newly discovered evidence will not be considered in suit to 
set aside a judgment for fraud. 

Newly discovered evidence is a ground for a motion for a new trial in 
an action at law, and will not be considered in a suit in equity to set 
aside a judgment for fraud, the newly discovered evidence being intrinsic 
to the issues involved in the action at law. 


ot 
. 


>) 


. Evidence D e— Testimony of communications between husband and 
wife held properly excluded in this case. 


In a suit in equity to set aside a judgment rendered in an action at 
law for fraud, letters from the plaintiff in the former action to his wife 
respecting fraud in that action are properly excluded when the letters are 
obtained by a third party with the consent of the wife, the letters being 
privileged communications, C. S.. 1801, and inadmissible against either 
the husband or the wife. 


APPEAL by plaintiff from Harwood, Special Judge, at October Special 
Term, 1929, of Macon. Affirmed. 

The suit was brought to set aside and declare invalid on the ground 
of fraud and collusion a judgment recovered against the plaintiff by 
Perry Hyatt, deceased. 

The plaintiff is a resident of Macon County. The defendants are 
Perry Hyatt’s administrator, his widow, his mother, his brothers and 
sisters, and the sheriff of Macon County. 

Perry Hyatt and Annie Hyatt were husband and wife. They were 
married in 1912. On 12 August, 1925, Perry Hyatt, then in the employ 
of W. L. McCoy, plaintiff in this action, suffered personal injury which 
resulted in partial paralysis. He died 24 March, 1927. No child was 
born of the marriage. Annie Hyatt became pregnant in December, 
1925, and gave birth to a child in August, 1926. In June, 1926, her 
husband discovered her condition and she immediately left his home. 
Ou 28 June, 1926, Perry Hyatt instituted an action against W. L. 
McCoy to recover damages for criminal conversation with Annie Hyatt, 
and the alienation of her affections. He was given a judgment which 
was affirmed on appeal to this Court. Hyatt v. McCoy, 194 N. C., 760. 
Execution was issued and the plaintiff brought suit to set aside the 
judgment on the grounds above stated. 

A summary of the pleadings is necessary to an understanding of the 
exceptions. The plaintiff alleges that Perry Hyatt and his wife, aided 
by the defendants, other than Caroline Hyatt and C. L. Ingram, 
formed a conspiracy to cheat and defraud the plaintiff, and for this 
purpose caused an action to be brought against him in the name of 
Perry Hyatt for debauching Annie Hyatt and alienating her affections; 
that Perry Hyatt recovered a judgment; that an action was brought by 
Annie, whose complaint was demurred to and held to be insufficient; 
that the plaintiff paid Perry and his wife $2,000; that in pursuance of 
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their conspiracy these two agreed to separate and live apart until Perry’s 
suit was finally disposed of; that there was a pretended, but not an 
actual, separation between them; that Perry provided for his wife 
money, board, and clothing; that her affections were never alienated; 
that some of the defendants kept away from the trial three or four wit- 
nesses who were material for the defense and made arrangements with 
jurors to render a verdict favorable to the plaintiff in that action; that 
the plaintiff (McCoy) was diligent in his defense, but did not prevail 
because of the alleged fraud and conspiracy; that he first learned of the 
fraud after the judgment of the Superior Court had been affirmed on 
appeal; that the allegation that Perry and his wife lived happily to- 
gether was false, their marital relations having previously been dis- 
turbed by her infidelity; that two of the defendants intimidated the 
plaintifi’s witnesses; that the plaintiff received information when Annie 
instituted a proceeding against the administrator for a settlement of 
the estate; that the alleged agreement between her and her husband was 
a sham; and that the allegations in Perry’s complaint, as well as his 
testimony at the trial, were fabricated and untrue. 

The answers put in issue all the material allegations relating to the 
alleged conspiracy, fraud, deceit, interfering with jurors and intimidat- 
ing witnesses and other allegations, the establishment of which is neces- 
sary to enable the plaintiff to recover. Annie Hyatt alleges in her 
answer that she does not own or claim any interest in the estate of her 
husband. 

At the close of the plaintiff’s evidence the defendants moved to dismiss 
the action as in case of nonsuit. The motion was allowed, and the 
plaintiff excepted and appealed upon assignments of error referred to 
in the opinion. 


A, Hall Johnston, Edwards & Leatherwood and Moody & Moody for 
plainteff. 
Bryson & Bryson and Geo. H. Patton for defendant. 


Apams, J. This is a suit in equity brought by the plaintiff to restrain 
the issuance of an execution and to set aside a judgment recovered 
against him by Perry Hyatt, now deceased, in an action at law. The 
grounds upon which relief is sought are an alleged conspiracy between 
Perry Hyatt and his wife, aided by his brothers and sisters, who are 
defendants and who claim to be distributees of his estate, fraudulently 
to procure the judgment by perjured testimony and the creation of 
feigned conditions which are specifically set forth in the szomplaint. For 
this reason resort is had to the equitable jurisdiction of the court on the 
principle that the plaintiff’s wrongs can be redressed and his rights 
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enforced only by such remedial justice as is administered exclusively 1n 
courts of equity. It is true that if the remedy afforded at law would be 
incomplete or inadequate equity will always entertain jurisdiction to 
give relief in a case of fraud. But fraud is a generic term. While 
several definitions of the word have been given, it has often been said 
that no definition can be framed which will be all-inclusive, and that 
each case must be determined on its own facts. The principle is directly 
applicable in the present case. 

In a discussion of the conditions under which a judgment obtained 
by fraud may be vacated by a court of equity Freeman in his work on 
“Judgments,” observing the distinction between intrinsic and extrinsic 
fraud, remarks that “extrinsic or collateral fraud operates not upon 
matters pertaining to the judgment itself, but relates to the manner im 
which it is procured.” He illustrates the definition by the following 
excerpt from “the oft-quoted statement of Justice Miller” in United 
States ». Throckmorton, 98 U. S., 61, 25 Law Ed., 93: “Where the 
unsuccessful party has been prevented from exhibiting fully his case, by 
fraud or deception practiced on him by his opponent, as by keeping him 
away from court, a false promise of compromise; or where the defend- 
ant never had knowledge of the suit, being kept in ignorance by the acts 
of the plaintiff; or where an attorney fraudulently and without authority 
assumes to represent a party and connives at his defeat; or where the 
attorney regularly employed corruptly sells out his client’s interest to 
the other side—these and similar cases which show that there has never 
been a real contest in the trial or hearing of the case, are reasons for 
which a new suit may be sustained to set aside and annul the former 
judgment or decree and open the case for a new and fair hearing.” 

Freeman refers to perjury and false swearing as intrinsic fraud (sce. 
1241), and says: “It must be borne in mind that it is not fraud in the 
eause of action, but fraud in its management, which entitles a party te 
relief. The fraud for which a judgment may be vacated or enjoined in 
equity must be in the procurement of the judgment. If the cause of 
action is vitiated by fraud, this is a defense which must be interposed, 
and unless its interposition is prevented by fraud, it cannot be asserted 
against the judgment; ‘for judgments are impeachable for those frauds 
only which are extrinsic to the merits of the case, and by which the 
court has been imposed upon or misled into a false judgment. They are 
not impeachable for frauds relating to the merits between the parties. 
All mistakes and errors must be corrected from within by motion for a 
new trial, or to reopen the judgment, or by appeal.’ The fraud must be 
in some matter other than the issue in controversy in the action. The 
rule that fraud, to be a ground for relief, must be extrinsic or collateral 
to the matter tried in the first action, is almost universally acquiesced 
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in. It 1s merely an application of the general principle that equity will 
not interfere simply to give a second opportunity to relitigate that 
which has already been fully litigated’ Freeman on Judgments (5 
ed.), sec. 1233. 

The objection to relitigation rests upon solid ground. As observed by 
Mr. Justice Miller: “Tf the court has been mistaken in the law, there is 
a remedy by writ of error. If the jury has been mistaken in the facts, 
there is the same remedy by motion for new trial. I:? there has been 
evidence discovered since the trial, a motion for a new trial will give 
appropriate relief. But all these are parts of the same proceeding, 
relief is given in the same suit, and the party is not vexed by another 
suit for the same matter. So in a suit in chancery, on proper showing, a 
rehearing is granted. If the injury complained of is an erroneous de- 
cision, an appeal to a higher court gives opportunity to correct the 
error. If new evidence is discovered after the decree has become final, 
a bill of review on that ground may be filed within the rules prescribed 
by law on that subject. Here again, these proceedings are all part of 
the same suit and the rule framed for the repose of society is not vio- 
lated.” 

The principle was concisely stated in Jovy v. Young, Prec. in Ch., 193, 
24 Eng. Reports, 93, in which the Lord Keeper, dismissing a bill to set 
aside a judgment, said: “New matter may in some cases be ground for 
relief; but it must not be what was tried before; nor when it consists in 
swearing only, will I ever grant a new trial, unless it appears by deed 
or writing, or that a witness, on whose testimony the verdict was given, 
were convicted of perjury, or the jury attainted.” 

This was followed by United States v. Throckmorton, supra, in which 
the Supreme Court stated the principle that relief may be given to 
a party against whom a judgment has been rendered if the fraud prac- 
ticed upon him prevented him from presenting all his case to the court, 
but that a judgment will not be set aside on perjured testimony or for any 
matter that was presented and considered in the judgment assailed. The 
decisions, it is said, established this doctrine: “The acts for which a 
court of equity will on account of fraud set aside or annul a judgment 
or decree, between the same parties, rendered by a court of competent 
jurisdiction, have relation to frauds extrinsic or collateral to the matter 
tried by the first court, and not to a fraud in the matter on which the 
decree was rendered.” It is undoubtedly true, said Freeman, that the 
authority of this case is still unshaken. Section 1233. It has become 
a precedent for a large number of later decisions. 

The parties to an action must be prepared to meet und expose per- 
jury; they know that a false claim can be supported in no other way, and 
that the object of the trial is to ascertain the truth. In Pico v. Cohn, 
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13 L. R. A. (Cal.), 336, it was held that perjured testimony procured 
by bribery on the part of the successful party is not ground for setting 
aside a final decree, although it is reasonably certain that the result of 
a new trial would be different. After remarking that the trial is a 
party’s opportunity for making the truth appear, the Court said: “If, 
unfortunately he fails, being overborne by perjured testimony, and if he 
likewise fails to show the injustice that has been done him, on motion 
for a new trial, and the judgment is affirmed on appeal, he 1s without 
remedy. The wrong, in such case, is, of course, a most grievous one, and 
no doubt the Legislature and the courts would be glad to redress it if a 
rule could be devised that would remedy the evil without producing mis- 
chief far worse than the evil to be remedied. Endless litigation, in 
which nothing was ever finally determined, would be worse than occa- 
sional miscarriages of justice; and so the rule is that a final judgment 
eannot be annulled merely because it can be shown to have been based 
on perjured testimony; for, if this could be done once, it could be done 
again and again, ad infinitum.” 

Among the many other cases in which these principles are declared are 
Greene v. Greene, 2 Gray, 361, 61 A. D., 454; Graves v. Graves, 10 L. R. 
A. (N.S.) (Ta.), 216; Nelson ». Meehan, 12 L. R. A. (N.S.), 374, 156 
Fed., 1; Gray v. Barton, 28 N. W. (Mich.), 95; Reeves v. Reeves, 25 
L. R. A. (N. 8S.) (S. D.), 574; Michael v. Am. Nat. Bank, 95 N. K., 
(Ohio), 905; 88 L. R. A. (N. S.), 220; Bates ». Hamilton, 66 A. S. R. 
(Mo.), 407; Wabash R. Co. v. Mirrieless, 81S. W. (Mo.), 487; Fealey 
v. Fealey, 48 A. S. R. (Cal.), 111. 

Our own decisions have from the beginuing been in accord with these 
principles. In Gatlin v. Kilpatrick, 4 N. C., 147, it was held that if a 
party’s claims have been decided by a court of competent jurisdiction 
and he has had an opportunity of presenting them he shall no longer be 
at liberty, if unsuccessful, to harass his adversary; and the reason is 
clearly given in Jones v. Jones, tbid.. 547. Equity will not set aside 
even an “unconscientious verdict at law unless it were not competent to 
the complaining party to make his defense in a court of Jaw.” Peace v. 
Vailing, 16 N. C., 289. 

The question under discussion was suggested in Dyche v. Patton, 48 
N. C., 295; it was not decided because not presented by the case om 
appeal; but it was afterwards brought up in the same case and the 
Court held that a verdict obtained in a court of law by perjured testi- 
mony would not be set aside unless the witness on whose testimony the 
verdict was given had been convicted of perjury or a sufficient reason 
was given for failure to prosecute him. Dyche v. Patton, 56 N. C., 382. 
This was approved in Moore v. Gulley, 144 N. C., 81, Justice Walker 
remarking, “Numerous cases have been decided in this Court involving 
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the question now presented to us, and we believe that in all of them the 
principle stated in Tovy v. Young has been followed, and a conviction 
of the alleged perjury required as a condition of granting equitable 
relief.” The principle was stressed in Jottu v. Davis, 153 N. C., 160, 
in these words: “It has‘been held by many courts, and the text writers 
seem to adopt the principle as settled by the great weight of authority, 
that perjury, being intrinsic fraud, is not ground for equitable relief 
against a judgment resulting from it, but the fraud which warrants 
equity in interfering with such a solemn thing as a judgment must be 
such as 18 practiced in obtaining the judgment and which prevents the 
losing party from having an adversary trial of the issue.” Of similar 
import are Welliamson v. Jerome, 169 N. C., 215; Kinsland v. Adams, 
172 N. C., 765. 

The authorities we have cited reduce the entire controversy practically 
to the consideration of one question: Did the plaintiff oifer such compe- 
tent evidence of extrinsic fraud in procuring the judgment he assails 
as would justify a court of equity in vacating the judgment? That the 
complaint is sufficiently comprehensive has been adjudicated. McCoy 
v. Justice, 196 N. C., 553. Whether the evidence is adequate is quite 
another matter. 

Does the evidence proposed by the plaintiff to establish fraud relate 
only to “the merits between the parties’”—to the issues joined upon the 
pleadings, or does it relate to some matter which “prevented the plain- 
tiff from presenting his defense”? Does the proposed evidence pertain 
to “matter that was presented and considered in the judgment assailed,” 
or does it show that there was not “a real contest in the trial or hearing 
of the case’? Whether the alleged fraud was intrinsic or extrinsic de- 
pends upon the answer to these questions. If it was extrinsic, the judg- 
ment should be vacated; if intrinsic, pointing to false swearing, it 
should be vacated only when it appears that the witness has been con- 
vieted of perjury. 

Let us turn now to consideration of the plaintiff’s exceptions, thirty- 
four in number. 

The plaintiff offered in evidence the whole record in the case of Annie 
Hyatt v. W. L. McCoy, 194 N. C., 25, including the complaint, demurrer, 
judgment, and opinion of the Supreme Court. The demurrer and the 
opinion were excluded, and the complaint was admitted as against 
Annie Hyatt only. The demurrer raised a question of law and the 
opinion of the Supreme Court was a judicial utterance; neither of them 
proved any fact. In our research we have not discovered anything in 
this complaint which tends to show that Annie Hyatt unlawfully con- 
spired with her husband to prosecute his action against McCoy. But 
suppose it be granted that her complaint was not true: false allegations 
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in a pleading ordinarily fall within the category of intrinsic fraud; as a 
rule they are not such fraud as warrants equitable relief, because “the 
truth or falsity of the matters alleged is conclusively determined by the 
judgment in the absenee of some other ground for equitable interfer- 
ence.” Freeman on Judgments (5th ed.), sees. 233 and 1287. As was 
said in United States v. Beebe, 180 U.S., 348, 45 Law Ed., 563: “The 
statements had no tendency to prevent full preparation for trial on the 
part of complainant, nor did they tend in any way to obstruct the full 
presentation of the cause of action against the defendants on the trial. 
It is plain, therefore, that the representations, assuming them to have 
been false, could not constitute such a fraud as upon well-settled prin- 
ciples a court of equity will relieve against by setting aside a judgment 
ina case where such representations were made.” 

This applies with cqual force to the appellant’s offer to introduce the 
record in Perry Hyatt vu. McCoy. The judgment was admitted by the 
parties; and several allegations in Hyatt’s complaint had been intro- 
duced previously, without objection by the defendants. The first and 
second exceptions, therefore, are without any substantial merit. 

The plaintiff offered in evidence (1) a part of the thirteenth para- 
graph of his complaint in the present action setting forth the institution 
of a proceeding by Annie Hyatt against the administrator of Perry 
Hyatt, to recover a distributive share of her husband’s personal estate, 
and, in her reply to the answer filed, certain allegations to the effect that 
at uo time did she abandon her husband, or refuse to live with him or 
elope with McCoy, or that her absence from home at the death of her 
husband was due to her alleged misconduct, and that her husband pro- 
vided for her support and maintenance until his death; (2) an admis- 
sion by Annie Hyatt and the administrator and some other defendants 
that she had brought the proceedings; (3) the complaint in the case of 
Annie Hyatt against the administrator; (4) a paragraph in the reply of 
Annie Hyatt in which she denied haying improper relations with 
McCoy on the oceasions and at the places described in the answer. 

It appears from the record that this evidence was offcred to prove 
that a material part of Annie Hyatt’s testimony in her husband’s case 
was untrue. To sustain the proffered evidence the appellant rests his 
argument on the familiar principle that statements in pleadings are 
admissible against the party making them and that inconsistent or con- 
tradictory statements, made by a person orally or in writing, may gen- 
erally be proved against him. The doctrine is generally approved in 
text books and judicial opinions, and we have no disposition to chal- 
lenge its soundness. Sawyer v. Rh. f., 145 N. C., 24; Ledford v. Power 
Co., 194 N. C., 98, 102. But in this instance it is not available to the 
appellant. In the first place a careful comparison of the testimony of 
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Annie Hyatt in the suit brought by her husband with her replication in 
her suit against Justice as administrator, raises grave doubt whether 
her various statements are essentially inconsistent on the vital points of 
the controversy; but if in any view they can be so considered her alleged 
contradictions are nothing more than proof of false swearing in behalf 
of her husband; and this, as we have seen, is intrinsic fraud, which is 
not enough to require that the Judgment be annulled. Tor these reasons 
exceptions 3-9, inclusive, must be overruled. 

Exceptions 10-19 are addressed to the exclusion of certain parts of 
the deposition of Y. V. Dudley. This witness testified that he had been 
in the employ of McCoy; that he had frequently visited Perry Hyatt, 
and that he knew when Hyatt brought his suit against McCoy. The 
appellant then offered in evidence statements in the deposition to the 
effect that Hyatt had told the witness that for his own injuries he had 
settled with McCoy for $2,000, and that he had in mind a scheme by 
which “if it worked out, they could get more money out of McCoy”; 
that at a later date he explained his scheme as an agreement between 
him and his wife that she should leave home and stay away until he had 
won his case against McCoy; that they had separated under this agree- 
ment; and that she would return after the case was won. This part of 
the deposition was excluded. It was offered against Annie Hyatt and 
the personal representative of her husband as evidence teuding to show 
the furtherance of a common design. There is no doubt of the general 
proposition that the declarations of one of the parties to an unlawful 
conspiracy, relating to the combination, are evidence against the others, 
though made in their absence, provided the parties were at the time 
of the declarations engaged in the consummation of the common pur- 
pose. Hdwards v. Finance Co., 196 N. C., 462. But when we under- 
take to apply this principle in an action instituted to set aside a judg- 
ment rendered by a court of competent jurisdiction we are confronted 
with the primary question whether the alleged conspiracy, if proved, 
is anything more than an agreement to give perjured testimony in Perry 
Hyatt’s action against McCoy. On this question Rollins v. Henry, 84 
N. C., 569, cited by the plaintiff is not in point; there a decree was 
entered by consent of the litigants in fraud of the rights of other 
parties. If Hyatt and his wife conspired to give false testimony con- 
cerning their separation, their offense was an agreement to commit per- 
jury; they committed perjury if they gave false testimony on oath. But 
as to this the fraud they perpetrated, if any, was fraud in the cause itself 
and not in the procurement of the judgment, and did not deprive McCoy 
of any defense he had. If there was a fictitious separation the situa- 
tion was to be met as in any other case of perjury. “I: has been well 
said that every litigant enters upon the trial of a cause knowing not 
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merely the uncertainty of human testimony when honestly given, but 
that, if he has an unscrupulous antagonist, he may have to encounter 
fraud of this character and that he must take the chances of establish- 
ing his case by opposing testimony, and by subjecting his opposing wit- 
nesses to the scrutiny of a searching cross-examination. Hence, the 
case is none the less tried on its merits, and the judgment rendered is 
none the less conclusive by reason of the false testimony produced” 
(15 R. C. L., 770, see. 222); and the imitation on this rule will not be 
modified by the discovery after the trial of additional evidence in proof 
of the fraud. In Thompson v. Thompson, 26 L. R. A. (N. 8.) (Ga.), 
586, it is aptly said: “To set aside a verdict and judgment for fraud, 
where the particular fraud was in issue, because of the discovery of addi- 
tional evidence to prove it, would deprive a judicial finality—a judg- 
ment—of its inherent and distingu’shing characteristic. The same 
reason for annulling a judgment because of the discovery of new evi- 
dence to establish the fraud would apply to the unfortunate litigant who 
had been unjustly charged with fraud, so as to give him another oppor- 
tunity to raise anew the issue of fraud on newly discovered evidence of 
his innocence.” 

In any event the excluded testimony was harmless because the sub- 
stance of it was brought out on Dudlecy’s cross-examination. These ex- 
ceptions disclose no adequate cause for a new trial. 

The next group (exceptions 20-23) related to asserted error in the 
exclusion of certain papers claimed to be letters written by Hyatt to his 
wife and from her to him, in reference to their separation. One of 
them, purporting to have been written by him, is dated 20 July, 1926, 
three, purporting to have been written by his wife, are dated 23 July, 
1926, 24 December, 1926, and 21 January, 1927. Hyatt’s case against 
McCoy was tried in November, 1926. 

The letters were properly excluded under the principles hereinbefore 
discussed and for the additional reason that they were privileged com- 
munications. In what way did the plaintiff get possession of them? He 
testified: “I heard a conversation between Hal Zachary and Dean Sisk 
and Annie Hyatt in Sisk’s office. She said, ‘I brought the letters between 
Perry Hyatt and myself.’ I was not in the office, but I heard the con- 
versation. I was in Dr. Williams’s office. Probably half hour after 
that Hal Zachary brought these letters in my office and said these are the 
letters Mrs. Hyatt had. (Record, 109.) . . . Mr. Hal Zachary 
handed me this letter in the office one day. I don’t know how he got it 
except what Mrs. Hyatt told me later, that it was a letter she received 
from her husband and she gaye it to Hal. I had the letter in my 
hand then. I think she told me to keep it for awhile and I was to 
return it later, but I never did.” (Record, 108.) 
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That the letters were confidential communications is not questioned. 
“No husband or wife shall be compellable to disclose any confidential 
communication made by one to the other during their marriage.” C.S., 
1801. The reason of the rule is grounded in public policy, which seeks 
to preserve the peace, confidence, and tranquility of husband and wife. 
Whitford v. Ins. Co., 163 N. C., 223. In S. v. Wallace, 162 N. C., 623, 
it was held that a third person may testifv to an oral communication 
between husband and wife although his presence was not known; also 
that written communications would be admissible if procured by a third 
party without the consent or privity of the husband or the wife. This 
conclusion in effect adopts the principle stated by Afr. Justice Miller. 
of the Supreme Court of the United States in Bowman v. Patrick, 32 
Fed., 368: “We think the policy of the law will be best subserved by 
refusing to admit written communications of this character, whenever 
they come within the possession of a third party by the agency of the 
husband or wife. . . . Iam quite clear that the wife has no right 
to publish those communications; that she would not be permitted to 
produce the letter if she were a witness on the stand; and that, she 
should be enjoined from producing the letter if she were supposed to be 
hostile to her husband.” Numerous decisions in support are cited in 
the annotations of Gross v. State, 33 L. R. A. (N. 8.), 481. It is too 
clear for doubt that the plaintiff procured these letters with the consent, 
if not the privity, of Annie Hyatt. 

The letters are not admissible against her individually. It is so held 
in S. v. Brittain, 117 N. C., 788: “As a general rule evidence competent 
against one defendant only 1s admissible, with instruction by the court 
that it shall not be received as evidence against the other. To this 
general rule the confession in this case is an exception, end is so on the 
ground of public policy. The relation of husband and wife is confi- 
dential, from unity of interest and sometimes unity of person, as in 
case of a joint estate to them. The law requires and extorts this confi- 
dence, and it will protect it. Communications between them cannot 
be exposed to public view. The interest of the home, the parties, the 
children, and especially the peace and order of society forbid it. Lord 
Coke said: ‘It hath been resolved by the justices that a wife cannot be 
produced either against or for her husband quia sunt aduae animae in 
corne una; and it might be a cause of implacable discord and dissension 
between the husband and wife and a means of great inconvenience.’ 
Co. Litt., 6b. It is true that the confession under consideration does 
not affect the husband in a legal sense, but it does affect her, and it 
violates the principle of public policy above referred to.” 

The remaining exceptions are void of merit. The twenty-fourth and 
twenty-fifth have been disposed of; the proposed testimony which is the 
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subject of the twenty-sixth is hearsay; it does not appear that Annie 
Hyatt heard any of the conversations she refers to, or that any of the 
parties were present when she made her statements to McCoy, or that she 
had personal knowledge of any of the transactions. Her entire testimony 
is a series of narratives in hearsay, in the exclusion of which the court 
committed no error. The twenty-seventh, twenty-eighth and twenty- 
ninth relate to incompetent evidence. The affidavit of Annie Hyatt, 
signed 7 March, 1928, was offered for the purpose of proving the alleged 
conspiracy between her and her deceased husband and that her testimony 
given in her husband’s action against McCoy was false. Exception 30: 
The incompetency of this evidence is manifest upon the principles above 
set forth. The last four exceptions are untenable and require no dis- 
cussion. 

We have given the record deliberate and careful consideration. The 
essence of the plaintiff’s case, however diverse its several elements, is 
erystallized in an effort to set aside the judgment upon the ground of 
false testimony. If the judgment were vacated for this cause and the 
plaintiff were again the unsuccessful party why could he not assail the 
second judgment upon similar allegations? It is for the public good that 
there be an end to litigation. This maxim “embraces the whole doctrine 
of estoppels, which is obviously founded in common sense and sound 
policy, since, if facts once solemnly affirmed to be true were to be again 
denied whenever the affrmant saw his opportunity, there would never be 
an end to litigation and confusion.” Brown’s Legal Maxims, 337. 
Judgment 

Affirmed. 
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N. 8. WOLFE, ApMINISTRATOR oF EK. R. WOLFE, Deckasep, vy. ATLANTIC 
COAST LINE RAILROAD COMPANY. 


(Filed 22 October, 1930.) 


I. Master and Servant E a—Where it is admitted that deceased was en- 
gaged in interstate commerce the Federal Act and decisions apply. 
Where in an action in the State court against a railroad it is admitted 
that the plaintiff's intestate was engaged in interstate commerce at the 
time of his fatal injury, the liability of the defendant will be determined 
by the Federal employers’ Liability Act as construed and applied by the 
courts of the United States. 


2. Master and Servant E b—In this case held: Evidence disclosed no neg- 
ligence on part of defendant and nonsuit was proper. 
Where in an action under the Federal Fmployers’ Liability Act the 
evidence discloses that the plaintiff’s intestate was an experienced switch- 
man, and was applying brakes to cars whieh had been shunted by the 
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defendant’s shifting engine, and that before the cars upon which he was 
riding had been stopped they were hit by other cars shunted on the same 
track for the purpose of making up a train, and that the force of the 
impact knocked the plaintiff’s intestate off the cars anc. killed him, with 
further evidence disclosing without contradiction that the shifting was 
done in the usual way according to the customary method, and there is 
no evidence of any unusual jerking or unexpected movement of cars, or 
that defendant's employees knew or had reason to believe that plaintiff's 
intestate was oblivious to the usual hazards is held: insuticient to take 
the case to the jury, and judgment as of nonsuit was properly entered. 


('LARKSON, J., dissenting. 


AIVIL acTIoNn, before Moore, Special Judge. at April Term, 1930, of 
EDGECOMBE. 

The evidence tended to show that the deceased, E. R. Wolfe, was an 
experienced switchman for the defendant, having entered the switching 
service in 1917. On or about 6 December, 1924, the defendant was 
switching cars for the purpose of making up a freight train on its yards 
in South Rocky Mount. The defendant’s shifting engine had shunted 
or kicked a string of two or three cars on one of the tracks, and the 
deceased was on the rear end of these cars putting on brakes. Before 
these cars were stopped the defendant shunted or kicked another string 
of cars upon the same track. The second string of cars so kicked in 
struck the first string upon which plaintiff’s intestate was riding, knock- 
ing him off and killing him. 

The only witness who saw the occurrence was a negro preacher named 
July. His narrative is substantially as follows: “I saw the accident. 
[ saw, possibly, it was two or three cars, I disremember which, but Mr. 
Wolfe was on the rear end of the cars. The engine had shifted these 
cars on one of the tracks. . . . When the engine shifted them in it 
left the cars running, and the engine cut loose. Mr, Wolfe was up 
there putting on brakes, whensoever they shunt the cars in. When ] 
last saw him other cars came in and struck the cars he was on before he 
got them finally stopped. The engine shoved these cars in or kicked 
them in, but the engine was cut loose from them before they stopped 
rolling. The last cars struck the one on which Mr. Wolfe was on and 
knocked him off. . . . Mr. Wolfe was on the cars that were first 
put in with his brake stick turning the brake wheel when the second 
cars were run on him. I did not hear any notice given to him of their 
approach. . . . If the engineer and conductor on the shifting train 
had been looking, there was nothing to keep them from seeing Mr. 
Wolfe. . . . The string of cars upon which Mr. Wolfe was trying 
to stop were still rolling when the second string of cars was kicked in 
upon the track. He had checked the speed of the first cars, but they 
had not fully stopped. That is done on the yards every day. That is 
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the way they make up atrain. There was nothing unusual in what hap- 
pened except that he fell off. That happens every day. The cars that 
were rolled into that track were to be coupled unto the cars he was on. 
They were part of the same train, made up in the same train, and put in 
there for the purpose of making up the train. When they came in 
behind the cars he was on they rolled up there and struck the car he 
was on. That happens dozens of times in making up trains. It is a 
common everyday thing. Nothing unusual about it. It happens that 
way usually down there.” 

The record contains this entry: “It was admitted by both sides that 
plaintiff’s intestate was engaged in interstate commerce and was under 
the provisions of the Federal Employers’ Liability :Act.” 

At the conelusion of plaintiff’s evidence the defendant moved for 
judgment of nonsuit, which motion was allowed by the court. 

From the judgment so rendered the plaintiff appealed. 


R. 7. Fountain. Thomas J. Pearsall and George M. Fountain for 
plainteff. 
Spruill & Spruill for defendant. 


Broapen, J. It having been admitted that plaintiff’s imtestate was 
engaged in interstate commerce at the time of his death, it necessarily 
follows that the liability of the defendant must be determined solely 
by the Federal Employers’ Liability Act as construed and applied by 
the courts of the United States. The rules of hability declared by the 
Federal Courts of last resort, relating to injury sustained by brakemen 
and others while at work around and upon shifting trains and shunted 
cars, are discussed and applied in many cases, notably: C. & AW. and 
S. 7. P. Ry. v. Coogan, 271 U. S., 472; Gulf, Mobile and Northern 
R. BR. Co. v. Wells, 275 U. S., 455; Toledo, St. Louis d Western ht. Co. 
v. Allen, 276 U. S., 165; Delaware L. & W. R. Co. v. Koske, 279 U.S.,, 
7; Chesapeake & Ohio R. R. Co. v. Mihas, 50 Supreme Court Reporter, 
42; Slocum v. Brie Rh. R. Co., 387 Fed. (2d), 42. 

In the Toledo case, supra, a car checker was injured by a shunted 
car. In discussing the merits of the question the Supreme Court of the 
United States said: “The work of checking cars in a yard at night 
where switching is being done is necessarily attended by much danger. 
But fault or negligence may not be inferred from the mere existence of 
danger or from the fact that plaintiff was struck and injured by the 
moving ear. . . . On the evidence it must be held that he knew 
how switching was done there; and, in the absence of proof that he was 
exposed to some unusual danger by reason of a departure from the 
practice generally followed, it cannot be held that defendant was in 


616 IN THE SUPREME COURT. [199 


WoLre v. Rt. R. 


Se es = re a rr I A ee a i ee A Tr 


duty bound to give him warning. . . . There is nothing to sustain 
a finding that plaintiff was in any danger other than such as was usually 
incident to his employment or that any member of the crew knew or 
had any reason to believe that he was oblivious of the situation. In the 
absence of knowledge on their part that he was in a place where he was 
hable to be struck and oblivious of that danger, they were not required 
to vary the switching practice customarily followed in that yard or to 
warn or to take other steps to protect him.” 

In the Mihas case, supra, the plaintiff was employed te care for switch 
lights and lamps along the right of way. Im the line of his duty he 
attempted to climb over a coal car standing on a switch track. While 
doing so, a string of nine ears was foreibly propelled by means of a 
fying switch against the standing cars with such force that the plain- 
tiff was knocked off and severely injured. The Court said: ‘There is 
nothing in the record to show that employees engaged in the switching 
operation knew or had reason to believe that Mihas was in any position 
of danger. In the absence of such knowledge or ground for belief they 
were not required to warn him of the impending switching operation or 
to take other steps to protect him.” 

The plaintiff in the Slocum case, supra, was a switchman and was 
knocked off a car during a switching operation and killed. Recovery 
was permitted in the State court upon the theory that he was knocked 
off by the impact of shunted ears. The Circuit Court of Appeals for 
the Second Circuit, in denying the right of plaintiff to recover, de- 
clared: “There must be proof of some unusual jar, and this was alto- 
gether lacking in the present case.” 

Applying the principles of law to the facts, it is manifest that the 
switching operation involved in the case at bar was done in the usual 
and customary manner and according to the usual practice established 
in the yards of defendant at Rocky Mount. The plaintiff’s intestate, as 
a switchman of twelve years experience, must have been thoroughly 
cognizant of the usual and customary practice in such operations and 
aware of all the usual hazards incident to his employment. The evi- 
dence discloses, without contradiction, that the switching was done in 
the usual way, according to the customary method, and that there was 
no departure from the usual practice in making up the train. More- 
over, there was no evidence of any unusual jerking or unexpected move- 
ment of cars, nor is there evidence that the employees of cefendant knew 
or had reason to believe that plaintiff’s intestate was oblivious to the 
hazards and dangers which surrounded him. 

Under such circumstances the Federal Law denies recovery, and the 
judgment of nonsuit was properly entered. 

Affirmed. 


N.C FALL TERM, 1930. 617 


a 


Wo.Lrr v. R. R. 


Crarkson, J., dissenting: Taking the entire evidence of J. A. July, 
witness for plaintiff, I think it was sufficient to be submitted to the 
jury. 

In Shell v. Roseman, 155 N. C., at p. 94, we find: “We are not inad- 
vertent to the fact that the plaintiff made a statement on cross-examina- 
tion as to a material matter, apparently in conflict with his evidence 
when examined in chief, but this affected his credibility only, and did 
not justify withdrawing his evidence from the jury. Ward v. Mfg. Co., 
123 N. C., 252.” 

E. R. Wolfe was a switchman, working for defendant. July testified, 
in part: “It was a shifting engine shifting cars on these spur tracks that 
I have just described. I remember the day Mr. EF. R. Wolfe was killed 
and run over. I saw the accident. I saw possibly it was two or three 
cars, I disremember which, but Mr. Wolfe was on the rear end of the 
cars. The engine had shifted these cars on one of the tracks, hke 
track 10, as well as I can remember. When the engine shifted them in 
it left the ears running, the engine cut loose. Mr. Wolfe was up there 
putting on brakes, whensoever they shunt the cars in. When [I last 
seen him there come in other cars and struck the cars he was on before 
he got these finally stopped. The engine shoved these cars in, what I 
call kicked in, but the engine was cut loose from them before they 
stopped rolling. These last cars struck the one on which Mr. Wolfe was 
on and knocked him off. . . . When Mr. Wolfe was on the cars that 
were first put in with his brake stick turning the brake wheel, when the 
second cars were run in on him I didn’t hear no notice given to him of 
their approach. The cars passed by me where I worked. They passed 
by where Twas. . . . Q. Was there anything, if the engineer and 
conductor on the shifting train had been looking, was there anything to 
keep them from seeing Mr. Wolfe? A. Nothing as I know of. I don’t 
have any opinion as to the rate of speed the first cars were going when 
they were shunted in there. They were going good and swift. The 
second lot of ears come in about the same speed. The engine left these 
first ones going there. . . . Three or four minutes the cars had been 
rolling away from the ladder before the other cars came in there and 
struck against it, but I couldn’t say definitely how many minutes it 
was. I couldn’t give you exactly the speed of them, but rolling pretty 
good and swift. When the engine kicked them in there I suppose they 
might have been going eight or ten miles an hour. Passed me rolling 
about that speed. The first ones had slowed down some. When they 
passed me they were not going cight or ten miles an hour. The last 
ones were kicked in there. When they were first kicked in there they 
were making about that speed. I said up on the end, just about where 
the engine cut loose from them they were going eight or ten miles an 
hour. . . . JI stated that when the first cars were shunted in they 
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were shunted in about ten miles an hour and gradually slowed down. 
The brakeman, Mr. Wolfe, slowed these cars down. When the second 
group of cars came in no brakeman or switchman was on the cars. The 
speed on them had not slackened before it struck the car Mr. Wolfe 
was on.” 

EK. R. Wolfe’s wife testified: “At the time of his death his salary 
was around two hundred dollars a month. He was an economical man 
and provided well for his family. At his death he didn’t leave any 
estate but a home, and it was not paid for.” 

Here we have a man, without any fault on his part, killed at his post 
of duty, leaving a wife and family practically penniless) The evidence 
shows that Wolfe was on the rear end of the cars, which had been shunted 
or kicked into a spur track, with the engine cut loose, putting on brakes 
to stop the shunted or kicked cars, with his brake stick turning the brake 
wheel. Before these cars were stopped, the engineer, without notice to 
Wolfe or any warning to him, kicked or shunted other cars on the same 
track “rolling pretty good and swift.” The first cars shunted in had 
slowed down when Wolfe was putting on the brakes. The cars that 
were then kicked on the same track had no brakeman and the speed had 
not slackened before they struck the car Wolfe was on, nor was warning 
given by the engineer by ringing a bell or blowing a whistle. The 
impact was so severe that Wolfe was knocked from his post of duty and 
killed. “Huis body was badly cut up.” <A reasonable inference from the 
fact that Wolfe was knocked off by the impact, is that the jar was 
unusual and further that he had no notice. When the engineer kicked 
in the second lot of cars, which were going “good and swift,” how easily 
the engineer could have given warning to Wolfe, by ringing the bell or 
blowing the whistle. Wolfe was suddenly, without notice, hurled to the 
ground and killed. 

I think this action is governed by the principle set forth in Chicago 
AL. & P. R. Co, v. Ward, 252 U. S., 18, 64 Law Ed., 431: “Applying 
the principles settled by these decisions to the facts of this case, the testi- 
mony shows that Ward had neither warning nor opportunity to judge 
of the danger to which he was exposed by the failure of the engine fore- 
man to cut off the cars. In the absence of notice to the contrary, and 
the record shows none, Ward had the right to act upon the belief that 
the usual method would be followed and the cars cut off at the proper 
time by the engine foreman, so that he might safely proceed to perform 
his duty as a switchman by setting the brake to check the cars which 
should have been detached. For the lack of proper care on the part of 
the representative of the railway company while Ward was in the per- 
formance of his duty, he was suddenly precipitated from the front end 
of the car by the abrupt checking resulting from the failure to make the 
disconnection. This situation did not make the doctrine of assumed 
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risk a defense to an action for damages because of the negligent manner 
of operation which resulted in Ward’s injury, and the part of the charge 
complained of, though inaccurate, could have worked no harm to the 
petitioners. /t was a sudden emergency, brought about by the negligent 
operation of that particular cut of cars, and not a condition of danger, 
resulting from the master’s or his representatives’ negligence, so obvious 
that an ordinarily prudent person in the situation in which Ward was 
placed, had opportunity to know and appreciate it, and thereby assume 
the risk.” (Italics mine.) 

The fact that the witness, July, testified on cross-examination, “That 
is the way they make up a train. There was nothing unusual in what 
happened except that he fell off,” ete. Such statement did not negative 
the statement theretofore made in regard to this particular occurrence. 
The entire evidence was for the jury. 

It will be noted that this is not a railroad yard case, as are the cases 
cited in the main opinion. See Candler v. Rk. h., 197 N. C., 399. The 
Slocum case seems to be predicated mainly on the following in the 
opinion: “In the first place, all the testimony indicates that Slocum 
fell from the ear on which he was riding, through some unknown cause, 
long before the engineer closed the throttle and put in the slack. There- 
fore, even if Delaney had stayed on duty and had uncoupled the engine, 
and if the fireman had remained in the cab so as to give Slocum a slack- 
ing signal, the aecident would not have been avoided. Whatever may 
have been the cause of Slocum’s death, it was not the neglect to give a 
slacking signal, because he evidently fell before any vibration from 
putting in the slack could have occurred.” 

The most recent case—a yard case—is Atchison T. & S. F. Ry. Co. v. 
Toops, 50 Sup. Ct. Rep., p. 281, decided 14 April, 1930. In that case 
there were no eye witnesses to the accident. Decedent was a conductor 
in charge of the railroad freight train. Under the rules of the railroad, 
the conductor was required personally to make the switching movement. 
At p. 283, it is said: “What actually took place can only be surmised. 
Whether he was run down on the track by the first car, or he attempted 
unsuccessfully to board the train on one side or the other or succeeded, 
and in either case finally came to his death by falling under or between 
the moving cars is a matter of guesswork.” 

The positive evidence in this case is that the shunted or kicked cars 
that struck the car where plaintiff’s intestate was putting on brakes, 
knocked him off. It is not contended by defendant that E. R. Wolfe was 
negligent or in fault. He was on the top of the car with his brake stick 
turning the brake wheel, in the performance of duty, to stop the cars, 
without warning the impact of the shunted or kicked cars was so unusual 
and severe a “jar or jolt” that he was thrown to the ground and killed. 
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The plea of defendant is assumption of risk. The burden of this issue 
is on defendant. The fact was for the jury to determine and not this 
Court. 

This is a hard case. Here one, admittedly in the performance of 
duty, a bread-winner, at his post of duty, is thrown from his place of 
work by shunted or kicked cars, without warning, no bell rung, whistle 
blown or brakeman on the shunted or kicked cars to give warning, the 
Impact so severe as to hurl him from his place of safety to death. This 
faithful servant, without fault on his part, leaves a wife and family 
penniless. It is for the jury to say if he assumed such a risk as that 
which took his life. I think the evidence sufficient to be submitted to 


a jury. 





FIRST NATIONAL BANK OF HENDERSON, in BEHALF oF ITSELF AND 
ALL OTHER CREDITORS oF S. M. BLrackNALL, WHO May BECOME PARTIES 
AND JOIN IN THIS ACTION, AND CONTRIBUTE TO THE EXPENSE ‘THEREOF, vy. 
J.P. ZOLLICOFFER, Trustee, MRS. GLADYS PEGRAM ann CHARLES 
H, BLACKNALI. 

(Filed 22 October, 1931). ) 


Executors and Administrators D g—Where sole devisee mortgages lands 
devised, mortgagee may forcclose subject to rights of creditors. 


Where the sole devisee of a testutor qualifies as administratrix of the 
estate and, before the expiration of the two years for settlement of the 
estate, executes a deed of trust on the land devised to secure notes alleged 
to have been given to procure the withdrawal of caveat proceedings, the 
deed of trust is not absolutely void, C. S., 76, but is good as between the 
parties for what interest the devisee has in the land, and the cestui que 
trust has the legal right to have the trust deed foreclosed according to its 
terms, subject to the right of the creditors of the estate to have the title 
divested if the estate is insolvent, and the creditors may not enjoin the 
foreclosure proceedings upon equitable grounds. 


APPEAL by Charles H. Blacknall, from Devin, J., at June Term, 1930, 
of Vancr. Reversed. 

Plaintiffs are creditors of the estate of S. M. Blacknall, who died in 
Apri, 1929. He was the owner of a nursery, known as the “Continental 
Plant Company,” of Kittrell, N. C. He left the following will: 


Kittrell, N. C., 29 March, 1929. 
“I, S. M. Blacknall, being of sound and undivided mind, do hereby 
give and bequeath to my good friend, Mildred W. Purvis, all worldly 
and earthly goods which I possess or may become possessed. 
“S. M. Bracknatt. 
“Witness: A. P, Newcoms, 
StTetiA H. Cvunpeprer.”’ 
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This will was duly probated in Vance County. Mildred W. Purvis 
qualified as administratrix of the estate of S. M. Blacknall, with the 
will annexed, before the clerk of the Superior Court of Vanee County, 
on 23 April, 1929. 

S. M. Blacknall was indebted to plaintiff bank and others. The iuven- 
tory of the administratrix showed assets, real and personal property 
valued at $201,098.94, less bad accounts $4,292.81, making a total of 
$196,806.13; liabilities, notes, mortgages and interest $100,818.60, bills 
payable $23,536.20, total $124,345.20. 

A caveat to the will of S. M. Blacknall was filed by his sister, Gladys 
Pegram, and Charles H. Blacknall, a nephew, the child of a deceased 
brother. 

Among the numerous allegations made by plaintiffs were: “In order 

to effect the withdrawal of this caveat, the administratrix paid to Gladys 
Pegram and Charles H. Blacknall, out of the funds of the estate of 
S. M. Blacknall, the sum of $10,000 in cash, and executed a deed of 
trust as the sole devisee under the will, to J. P. Zollicoffer, trustee, in 
sixteen parcels of Jand in and around Kittrell, in which the said trust 
for the most part, by reference to the deeds from vendors to the late 
S. M. Blacknall, attempting to secure the payment of $10,000. Said 
deed appears of record in Book 155, page 58 of Vance County. 
The plaintiff is informed, believes and alleges that the payment of 
$10,000 to the defendants , Gladys Pegram and Charles H, Blacknall, re- 
ferred to in paragraph 8 of this complaint, was unlawful and a grievaus 
wrong to the creditors of the late S. M. Blacknall, who are unpaid, and 
that the parties receiving the same should be required in law, equity 
and good conscience to return the same to the administratrix for their 
benefit.” 

The defendant, J. P. Zollicoffer, trustee for Gladys Pegram and 
Charles H. Blacknall, on account of default in paying of the $10,000 
on the part of Mildred W. Purvis, advertised the sixteen parcels of land 
to be sold at public auction at 12 o’clock noon, on Monday, 16 June. 
1930, in accordance with the terms of the deed of trust. In the notice 
of sale was the following: “This property is sometimes known as the 
Continental Plant Company, of Kittrell, N. C., and is sold subject to 
the debts of Shields M. Blacknall, whether the same be recorded in the 
register of deeds’ office or evidenced by the books of the Continental 
Plant Company, or otherwise, but only the debts of Shields M. Black- 
nall. It is further well understood that this sale is intended to include 
any right, title, or interest which the said Mildred W. Purvis may have 
in and to the aforesaid real estate and the purchaser, will not be re 
quired to assume said debts.” 

The plaintiffs’ prayer for relief is as follows: “Wherefore, the plain- 
tiffs pray judgment: (1) That the defendants, Mrs. Gladys Pegram and 
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Charles H. Blacknall, be required to return to the administratrix of the 
estate of S. M. Blacknall the sum of $10,000 paid them in cash and to 
answer under oath with respect to any property real, personal or mixed 
in which either of them have invested any part of tae sum received 
from the administratrix of the estate of S. M. Blacknall, and that the 
said defendants be held in contempt of this court until the money so un- 
lawfully received be returned. (2) That the defendants be restrained 
from selling or offering to sell the real estate described in the said deed 
of trust until plaintiff’s debt is paid. (3) For such other and further 
relief.” 

On application of plaintiffs, Judge W. A. Devin, on 6 June, 1930, 
issued a temporary restraining order, and on 24 June, 1930, the restrain- 
ing order was continued to the hearing, and the judgment in part is as 
follows: “It is therefore ordered and adjudged that the restraining order 
heretofore granted in the cause be continued in force and effect in said 
order contained until a further hearing at the October, 1930, Term of 
Vance Superior Court, at such hour as shall be fixed by the judge for 
the hearing or upon a trial on the merits, with the right to all other 
creditors to make themselves parties and make such raotions as they 
deem wise and in order that the subject-matter may be handled wisely 
with justice to all.” 

Mildred W. Purvis was not a party to the action. Gladys Pegram 
did not appeal from the judgment. Charles H. Blacknall alone appealed 
and assigned as errors: 

“1. That the court erred in continuing the order restraining the sale 
of J. P. Zollicoffer, trustee, until the hearing, said order being in dero- 
gation of the rights of this defendant as a holder of notes secured in said 
deed of trust to an exercising by the trustee of the power of sale con- 
ferred in the deed of trust, the sale being preferred to ke made in full 
subordination to and subject to all the rights of the plaintiff and other 
creditors of S. M. Blacknall, deceased. 

2. That the court erred in holding that it would jeopardize the 
interest of the creditors of S. M. Blacknall to have a sale at this time 
of the interest of the devisee in the estate before the creditors are paid. 
Said finding being without basis in fact or law, inasmuch as the plaintiff 
and other creditors would have the same rights against the purchaser at 
the purported sale they now have against the said devisee. 

3, That the judgment rendered by the court is not suoported or au- 
thorized by the facts found by the court for as it nowise appears in said 
finding wherein the interests of the creditors of the estate would suffer 
by reason of the sale of the interest of the devisee subject to the rights 
of the creditors.” 
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Pittman, Bridgers & Hicks for plaintiffs. 
Yarborough & Yarborough for Charles H. Blacknall. 


Crarkson, J. In Leak v. Armfield, 187 N. C., at p. 628, if is said: 
“The mortgage is not a ‘scrap of paper.’ It is a legal contract that the 
parties are bound by. The courts, under their equitable jurisdiction. 
where the amount is due and ascertained—no fraud or mistake, etc., 
alleged—have no power to impair the solemn instrument directly or 
indirectly by nullifying the plain provisions by restraining the sale to be 
made under the terms of the mortgage.” 

The plaintiffs are creditors of the estate of S. M. Blacknall, deceased. 
Mildred W. Purvis is administratrix of the estate with the will annexed. 
It is alleged that she took from the assets of the estate $10,000 and paid 
it to Gladys Pegram and Charles H. Blacknall, to pay her individual 
debt and then in her individual capacity made the $10,000 deed of trust 
on the sixteen tracts of land willed to her by S. M. Blacknall, but at the 
time the estate was heavily indebted and before the two vears had ex- 
pired to settle the estate, under the statute, C. S., 76. As to the charge 
that the $10,000 payment to Gladys Pegram and Charles H. Blacknall 
was taken from the estate of S. M. Blacknall by the administratrix, 
Mildred W. Purvis, if the estate is insolvent, and there is not sufficient 
assets to pay plaintiff’s debts, it may be that plaintiffs can recover the 
amount from Gladys Pegram and Charles H. Blacknall. 

In Wood v. Bank, ante, 373, citing numerous authorities, we find 
the following: “It is well settled that where one’s property has been 
purloined by actionable fraud or covin, the law permits him to fol- 
low it and recover it from the wrongdoer, or from any one to whom it 
has been transferred otherwise than in good faith and for a valuable 
consideration, so long as it can be identified or traced; and the principle 
applies to money and choses in action as well as to specific property.” 

C. S., 76, is as follows: “All conveyances of real property of any de- 
eedent made by any devisee or heir at law, within two years from the 
grant of letters, shall be void as to the creditors, executors, administra- 
tors and collectors of such decedent; but such conveyances to bona fide 
purchasers for value and without notice, if made after two years from 
the grant of letters, shall be valid even as against creditors.” 

In construing the above statute this Court, in Davis v. Perry, 96 
N. C., at p. 262-3, says: “The statute (The Code, sec. 1442) (C.S., 76). 
provides that a deed thus made, and indeed all lke conveyances made 
by devisees and heirs at law, ‘within two years from the grant of letters, 
shall be void as to creditors, executors, administrators, and collectors’ of 
the deceased debtor. But this does not imply that such conveyances are 
absolutely void and inoperative at all events. The contrary appears from 
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the terms, nature, and purpose of the statute. They are only void in any 
case as to creditors and personal representatives, and as to them, only 
in case the personal assets are insufficient to pay the debts and costs of 
administration; they are not void—they never cease to operate as to the 
parties to them; nor are they void or inoperative as to the bona fide pur- 
chasers for value, and without notice, if made after two years from the 
grant of letters—indeed, in that case, they are ‘Valid even against credi- 
tors.” They are never primarily void ab initio; they become so only to 
the extent, and in the cases and contingencies prescribec. by the statute; 
but when the voidness supervenes to the extent indicated, it must pre- 
vail per force of the statute; it relates back to the time when the deed 
or other conveyance first became operative. It seems to be that this is 
the obvious and necessary interpretation of the statute referred to 
above,” 

With the law as above stated, the deed of trust from Mildred W. 
Purvis to J. P. Zollicoffer, trustee for Gladys Pegram and Charles H. 
Blacknall, is good between the parties for what interest she has in the 
land, subject to be divested by the creditors of the estate, if the estate is 
insolvent. It may be for the best interest of all parties that the judg- 
ment of the court below be sustained, but the defendant, Charles H. 
Blacknall, demands his legal right that the interest that Mildred W. 
Purvis has in the land which she made a deed of trust to J. P. Zollicoffer, 
trustee, to secure her debt to him, be sold, and we must so hold. <As 
often said, “Hard cases are the quicksands of the law.” Charles H. 
Blacknall has a legal right which a court of equity, uncer the facts in 
this case, cannot interfere with. The judgment of the court below is 

Reversed. 





THE RALEIGH BANKING AND TRUST COMPANY vy. C. V. YORK, H. A. 
UNDERWOOD anpd WILLIS SMITH. 


(Filed 22 October, 1930.) 


1. Bills and Notes D b——Liability of parties to note as against payee is 
determined by position of signature. 

When a promissory note sued on has the signatures of two of the de- 
fendants on its face as joint makers and the other defencdant’s signature 
on the back as endorser, the statute makes them each liakle to the payee 
C. S8., 8044, 2977, and nothing else appearing, those signing: as makers are 
primari'y liable, with the right of contribution among themselves, while 
the endorser is secondarily liable. 
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2. Same—As between themselves, makers and endorsers may show dif- 
ferent liability by parol. 

As between themselves, those whose names appear upon a promissory 
note as makers and endorsers may show by parol agreement that their re- 
spective liability was different than that fixed by statute in the placing 
of their signatures upon the instrument in suit, and where the correctuess 
of the note as to the placing of the signatures is admitted, the burden of 
proof is upon the defendant claiming it, to show by parol that his liability 
was different from that which the statute imports. 

3. Same—wUWnless different liability is shown, endorser paying note may 
recover from makers. 

One who places his name upon the back of a negotiable note without 
specifying therein that he is otherwise to be bound thereon, is secondrrily 
liable to those whose names thereon appear as makers, and nothing else 
appearing, may recover from them upon payment of the note. 

4. Bills and Notes H a—Burden of proof is on party asserting different 
liability than that evidenced by note. 

Where the negotiable instrument sued on has the names of two of the 
defendants appearing as makers and the other as endorser, and the evi- 
dence is conflicting as to whether the one appearing thereon as endorser 
was in fact an endorser, or an accommodation endorser or primarily 
liable as a joint maker, he is prima facie liable as an endorser, but may. 
as between the parties, establish his liability as an accommodation en- 
dorser, with the burden of proof on him to show it, and the burden on the 
other defendants to show his liability was a primary one as joint maker, 
when they so contend, and an instruction which fails to correctly charge 
the jury as to these presumptions will be held reversible error as to the 
endorser, and a new trial will be granted him on his appeal. 


Apprat by defendant, Willis Smith, from Danzels, J., at March Term, 
1930, of Wake. New trial. 
This is an action on a note, which is in words and figures as follows: 


“$3,000.00. Rarricu, N. C., 17 December, 1926. 


Thirty days after date, without grace, we promise to pay The Rale’gh 
Banking and Trust Company or order, the sum of three thousand and 
no/100 dollars, negotiable and payable at said bank, with interest after 
maturity, if unpaid, at the rate of six per cent per annum, payable 
semiannually, for value received, being for money borrowed; and the 
subscribers and endorsers hereby agree to continue and remain bound 
for the payment of this note and all interest thereon, notwithstanding 
any extension of time granted to the principal, and notwithstanding any 
failure or omission to protest this note for nonpayment, or to give 
notice of nonpayment or dishonor or protest, or to make presentment or 
demand for payment, hereby expressly waiving any protest and any and 
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all notice of any extension or of nonpayment or dishonor or protest in 
any form or any presentment or demand for paymeat, or any other 
notice whatsoever. 
12693 C. V. York. 

H, A. Unperwoop.” 


The note bears an endorsement as follows: “Willis Smith.” This 
endorsement was on the note when it was delivered to the plaintiff. 
Interest has been paid on the note to 16 September, 1928, as appears 
from notation on the back thereof. No other payment has been made to 
plaintiff on account of said note. This action was begun on 14 August, 
1929, 

Defendants admit the execution of the note, and their lability to 
plaintiff for the amount due thereon. 

Each of said defendants, however, denies that he is liable as maker or 
principal; each alleges that he is liable to plaintiff, and as between him- 
self and his codefendants, only as an accommodation endorser. Evi- 
dence was offered at the trial by each defendant tending to sustain his 
allegation. There was evidence also tending to show that defendants are 
liable as appears on the note, and as alleged in the complaint, to wit, 
that defendants, C. V. York and H. A. Underwood are liable as makers, 
and the defendant, Willis Smith, as an accommodation endorser. 

The issues submitted to the jury were answered as follows: 

“1. Is the liability of the defendant, C. V. York, that of a maker, or 
that of an accommodation endorser? Answer: Maker. 

2. Is the liability of the defendant, H. A. Underwood, that of a 
maker, or that of an accommodation endorser? Answer: Accommoda- 
tion endorser. 

3. Is the liability of the defendant, Willis Smith, that of a maker, or 
that of an accommodation endorser? Answer: Maker.” 

From judgment that plaintiff recover of the defendants, C. V. York. 
and Willis Smith, as principals, and H. A. Underwocd, as endorser, 
the sum of $3,000, with interest thereon at the rate of six per cent per 
annum, from 16 September, 1928, until paid, together with the costs 
of the action, the defendant, Willis Smith, appealed to the Supreme 
Court. 


William Bailey Jones for plaintiff. 

R. L. McMillan for defendant, C. V. York. 

Clyde A. Douglass for defendant, H. A. Underwood. 

Murray Allen and W. T. Joyner for defendant, Willis Smith. 


Connor, J. On the face of the note sued on in this action, the defend- 
ants, C. V. York and H. A. Underwood, each having admitted in his 
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answer that he signed his name as appears thereon, are makers or prin- 
cipals, and are liable as such, both to the plaintiff, as holder of the 
note, and to their codefendant, Willis Smith, as endorser. In the lan- 
guage of the statute, both said defendants are ‘‘absolutely required to 
pay the note.” C.S8., 2977. Nothing else appearing, they are liable pri- 
marily to the plaintiff for the amount due on the note at the commence- 
ment of this action. Their liability is that of joint-makers, with the 
right, as between themselves, of contribution. Roberson v. Spain, 173 
N.C., 23, 91S. E., 361. There is nothing on the face of the note show- 
ing that either of said defendants is surety for the other. Even if it 
were otherwise, these defendants would be hable primarily to the plain- 
tiff, and would be required absolutely to pay the amount due on the 
note. In Rouse 'v. Wooten, 140 N. C., 557, 53 S. E., 430, it is held that, 
under C. S., 2977, the liability of a surety on a note is primary, for 
that he is absolutely required by the terms of the instrument to pay the 
amount due thereon. Of course, as between the surety and his prin- 
cipal, the surety is not liable, and if he is required to pay the amount 
due on the note, or any part thereof, he is entitled to recover of his prin- 
cipal the amount paid by him. Payment by the principal, however, dis- 
charges the note and relieves the surety of all liability thereon. 

On the face of the note the defendant, Willis Smith, is an endorser, 
and upon the admission in the pleadings that he signed his name on the 
back of the note, before its delivery to the plaintiff, he is liable only as 
an endorser. In Perry v. Taylor, 148 N. C., 362, 62 8S. E., 423, it is 
held, in the language of the statute—C. S., 3044—that a person, not 
otherwise a party, placing his name in blank on the back of a negotiable 
instrument, before delivery, unless he clearly indicates by appropriate 
words his intention to be bound in some other capacity, is lable as an 
endorser; upon failure of the holder to give him notice of nonpayment 
at maturity, he is discharged. The liability of an endorser, nothing 
else appearing, is secondary, and upon payment by him of the amount 
due on the note, or any part thereof, he is entitled to recover the amount 
paid of all parties primarily liable. Dillard v. Farmers Mercantile Co., 
190 N. C., 225, 129 S. E., 598; Gillam v. Walker, 189 N. C., 189, 126 
S. E., 424; Barber v. Absher Co., 175 N. C., 602, 96 S. E., 48; Meyers 
v. Battle, 170 N. C., 168, 86 S. E., 10384; Bank v. Wilson, 168 N. C., 
557, 84S. E., 866; Houser v. Fayssour, 168 N. C., 1, 83S. E., 692. In 
the instant case, all the defendants, whether makers, sureties, or en- 
dorsers, have waived notice of nonpayment of the note at maturity; 
neither of the defendants relies upon failure of such notice, as a defense 
in this action. 

The defendant, Willis Smith, admits his liability to plaintiff for the 
amount due on the note set out in the complaint, but contends that he is 
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liable, both to the plaintiff and as between himself and his codefendants, 
only as an accommodation endorser, for the reason that said codefendants 
are primarily liable on the note, as appears on its face, while he is liable 
only secondarily. 

The defendants, C. V. York and H. A. Underwood, contend that the 
defendant, Willis Smith, although his name appears on the note as 
that of an endorser, is, in fact, a maker, and as such primarily liable to 
the plaintiff. Each of these defendants further contend that he signed 
the note, not as a maker, as appears thereon, but as an accommodation 
endorser. 

Evidence was offered at the trial in support of these conflicting con- 
tentions. This evidence was submitted to the jury as pertinent to the 
issues set out in the record. 

The law applicable to these contentions is as follows: 

‘In the absence of any special agreement, the relation which the 
parties to a bill or note bear to each other, is to be determined by the 
instrument to which they are parties. Ordinarily, the signatures of 
parties to negotiable instruments have a well-understood position on the 
paper. The payee is named in the body of the note, the makers sign it 
upon its face, below the body of the instrument, and the endorser or 
guarantor signs his or her name upon the back. But the extent of the 
obligations assumed in and by promissory notes ought to be determined 
between the parties contracting, as in other contracts, by the intention 
of the parties, rather than by the particular place where one of the 
parties has placed his signature. So an endorsement may be made on 
the face of an instrument with the same effect as if made on the back, 
if such is the expressed intent of the parties.” 3 R.C. L, p. 1122. 

There was evidence in the instant case tending to show that at the 
time each of the defendants placed his name on the note, as appears o1: 
its face, and before its delivery to the plaintiff, it was understood and 
agreed by and between all the parties to the note, that the defendants 
did not intend to become bound thereon as their signatures indicated, 
but otherwise, as each defendant now contends, both as to himself and 
as to his codefendants; there was evidence to the contrary. An examina- 
tion of the entire charge of the learned judge who presided at the trial] 
in the Superior Court, does not disclose that he failed to charge the 
jury, as contended by the appellant, that in order to vary the liability 
of the defendants on the note, as appears on its face, the jury must find 
that there was an agreement to that effect to which all the defendants 
were parties. This principle was applied in Bank v. Burch, 145 N. C., 
316, 59 S. E., 71. In that case it was held that in the absence of an 
agreement, or at least of a mutual understanding, to the contrary, the 
liability of the defendants was fixed by the terms of the note, and that 


N.C] FALL TERM, 1930. 629 


a 


Trust Co. v. YORK. 





it was therefore error to hold the appellant, who had signed his name on 
the back of the note, as surety, liable as cosurety with a defendant who 
had signed as a maker. In Lancaster v. Stanfield, 191 N. C., 340, 132 
S. E., 21, 1t is said: 

“Tt is a general rule that the true relation subsisting between the 
several parties bound for the performance of a written obligation may 
be shown by parol. The surety on the face of a note, and an accommo- 
dation endorser may, as between themselves, be shown by parol to be 
cosureties by virtue of a verbal understanding to that effect; and so it 
may be shown that, as among themselves, plaintiffs and defendants are 
mutually liable as joint-makers or cosureties. Brandt Suretyship Guar- 
anty, Vol. I (8d ed.), pp. 562-3; Bank v. Burch, 145 N. C., 316, 59 
S. E., 71; Sykes v. Everett, 167 N. C., 600, 83 8. E., 585; Gillam v. 
Walker, 189 N. C., 189, 126 S. E., 424; Dillard v. Mercantile Co., 190 
N. C., 225, 129 S. E., 598.” The jury was properly instructed 1n accord- 
ance with the principle applied in authoritative decisions of this Court. 

The contention of the appellant that the instructions to the jury with 
respect to the burden of proof on the issues appearing in the record, 
were erroneous, or at least confusing, must be sustained. 

The burden of proof on the first issue involving the lability of the 
defendant, C. V. York, was on said defendant. On the face of the note, 
he is liable as a maker, or principal. He contended that he is lable 
only as an accommodation endorser. The court correctly instructed 
the jury that they should answer this issue, “maker,” unless they found 
by the greater weight of the evidence that said defendant signed the 
note as an accommodation endorser, and that upon so finding they should 
answer, “accommodation endorser.” 

The burden of proof on the second issue, involving the liability of 
the defendant, H. A, Underwood, was on said defendant. On the face of 
the note, he is liable as a maker or principal. He contended that he is 
lable only as an accommodation endorser. The court instructed the 
jury as follows: “If the evidence satisfies you by its greater weight 
that he (H. A. Underwood) signed as a maker, you will say ‘maker’; 
and if he signed as endorser, you will write in answer to that issue, 
‘eondorser.’”’? This was error. The burden was on the defendant, H. A. 
Underwood, to show, by the greater weight of the evidence that he 
signed the note as an accommodation endorser, as he contended, and 
not as maker, as shown on the face of the note. 

The burden of proof on the third issue, involving the lability of the 
defendant, Willis Smith, was not on said defendant, but on the de- 
fendants, C. V. York and H. A. Underwood. They contended that the 
defendant, Willis Smith, is liable as a maker; he contended that, as 
appears on the face of the note, he is liable only as an endorser. The 
court instructed the jury as follows: “If the evidence satisfies you by 
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its greater weight that he (Willis Smith) signed as maker, then you 
will answer this issue, ‘maker’; but if you are satisfied by the greater 
weight of the evidence that he signed as endorser, your answer will be 
‘as endorser.’”” This was error, or at least confusing. This instruction 
imposed, or the jury might well have understood it 2s imposing, the 
burden of proof on the third issue on the defendant, Willis Smith. 

We fail to find in the charge any instruction to the jury with respect 
to the presumption of liability arising from the face of the note. In the 
absence of evidence to the contrary, the defendants, ©. V. York and 
H. A. Underwood, are liable as makers, and the defendar.t, Willis Smith, 
is liable as an endorser. The burden of proof on each issue was on the 
defendants, who contended that said issue should be answered other- 
wise than shown by the note. In view of the facets and circum- 
stances shown by all the evidence, we think that the defendant, Willis 
Smith, is entitled to a new trial of this action. See Hunt v. Lure, 189 
N. C., 482, 127 8, E., 593. In that case, the principle stated in Speas v. 
Bank, 188 N. C., 524, 125 S. E., 398, as follows, is approved: 

“The party alleging a material fact, necessary to be proved, and 
which is denied, must establish it by a preponderance of the evidence, 
or by the greater weight of the evidence. Having alleged the truth of a 
matter in issue, he becomes the actor as to such matter, and necessarily 
has the burden of proving it. The party denying his allegations cannot 
have this burden at any time during the trial, for this would be to place 
the burden of the issue on both parties at the same time.” 

It should be noted that in this case there was no denial by the defend- 
ants, or by either of them of liability to the plaintiff. The controversy 
was among the defendants, and involved only their respective liability 
to each other. 

New trial. 





C. L. HARTON y. J. D. ROSS. 
(Filed 22 October, 1980.) 


Highways B i—Where evidence discloses that auto accident resulted 
from ice on bridge and not from defendant’s negligence, nonsuit. is 
proper. 

Where in an action for damages resulting from an automobile collision 
the evidence tends to show that the accident resulted from ice on a high- 
way bridge and not from any negligence of the defendant, defendant’s 
motion as of nonsuit is properly allowed. 


AppEAL by plaintiff from Harris, J., at May Term, 1930, of 
AvamMance. Affirmed. 
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Coulter & Cooper for plaintiff. 
D. Dolph Long for defendant. 


Per CrriaMm. This is an action to recover damages growing out of 
the collision of cars, alleged to have been negligently caused by the de- 
fendant. At the close of the plaintiff’s evidence the action was dismissed 
as in case of nonsuit. The cars in which the parties were traveling 
collided on a concrete bridge coated with ice. The plaintiff was injured 
and his car was damaged; but the injury and damage seem to have 
resulted from the condition of the highway and not from actionable 
negligence on the part of the defendant. 

Affirmed. 





i 


H. J. SCOGGINS er AL., ADMINISTRATORS OF HENRY J. SCOGGINS, 
DECEASED, vy. SOUTHERN RAILWAY COMPANY ET AL. 


(Filed 22 October, 19380.) 


Railroads D b—Evidence of contributory negligence of intestate in cross- 
ing defendant's tracks held insufficient to bar recovery as matter 
of law. 

In an action for damages against a railroad company for the negligent 
killing of plaintiff's intestate, struck by defendant’s train as he was en- 
deavyoring to cross defendant's tracks at a grade crossing in a city, evi- 
dence tending to show that the train approached without warning and 
that the intestate stopped. looked and listened before going on the track 
and was prevented from seeing the approaching train by a string of box 
cars on another of defendant’s tracks, is sufficient to 1esist defendant's 
inotion as of nonsuit upon the issue of contributory negligence. 


AppraL by defendants from Johnson, Special Judge, at June Term, 
1930, of DuruHam. No error. 

This is an action to recover damages for the wrongful death of plain- 
tiffs’ intestate, who was struck and killed by one of defendants’ trains 
at. a public crossing in the city of Durham. 

The issues submitted to the jury, involving the negligence of the 
defendant, and the contributory negligence of the deceased, as the 
proximate cause of the death of plaintiffs’ intestate, were answered in 
accordance with the contentions of plaintiffs. 

From judgment that plaintiffs recover of the defendants the sum of 
$2,000, the damages assessed by the jury, the defendants appealed to 
the Supreme Court. 


Long & Young for plaintiffs. 
McLendon & Hedrick for defendants. 
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Prer CurraM. Defendants’ contention on their appeal to this Court, 
that there was error in the refusal of the trial court to allow their 
motion for judgment as of nonsuit, for that all the evidence showed that 
plaintiffs’ intestate, by his own negligence contributed to the injuries 
which resulted in his death, cannot be sustained. 

This case is readily distinguishable from Pope v. R. #., 195 N. C., 67, 
141 8. E., 350, and cases cited in support of the reversal of the judg- 
ment in that case. There was evidence tending to show that plaintiffs’ 
intestate, before entering upon the crossing and immediately before he 
was struck by defendants’ train, stopped, looked and listened for an ap- 
proaching train; and that his failure to see the train approaching on 
the main line was due to the negligence of the defendents, in parking 
on the pass track a solid line of box-cars which extended from the cross- 
ing a distance of nearly a mile in the direction from which the train 
was approaching the crossing. There was evidence tending to show 
that this train was running at a rate of speed in excess of that prescribed 
by an ordinance of the city of Durham, and that no warning by the 
ringing of a bell or otherwise was given of the approach of the train. 
There was evidence on behalf of the defendants tending to contradict 
the evidence for the plaintiffs. All the evidence, pertinent to the issue 
involving contributory negligence, was submitted to the jury under a 
charge to which there was no exception. It is conceded that there was 
evidence tending to show that the death of plaintiffs’ intestate was 
caused by the negligence of the defendants, as alleged in the complaint. 

There was no error in the ruling of the trial judge on defendants’ 
motion for judgment as of nonsuit at the close of all the evidence. The 
judgment is affirmed. 

No error. 





MAGGIE GILMORE vy. IMPERIAL LIFE INSURANCE COMPANY. 
(Filed 29 October, 1930.) 


Insurance E b—Provision in policy of life insurance that no bene- 
fits would be allowed in case of death from apoplexy within one 
year is valid. 

A provision in a policy of life insurance that the insurer would not be 
liable except for the return of the premium paid in case the insured died 
from apop'exy within one year from the date of the issuance of the 
policy is valid and enforceable in the insurer’s favor, ©. S., 6460, not 
being applicable to the facts of this case. Holbrook v. Ins, Co., 196 N. C.. 
3338, cited and distinguished. 


AppEAL by plaintiff from Midyette, J., at April Term, 1980, of Cum- 
BERLAND. Afirmed. 
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The following Judgment was rendered by the court below: “This cause 
coming on to be heard, and being heard, and it appearing to the court 
by admissions of counsel for the plaintiff and defendant, respectively, 
that on 16 July, 1928, the defendant issued its life insurance policy con- 
tract on the life of Thomas Gilmore, husband of the plaintiff, and that 
the plaintiff was named as beneficiary by the name of Annie Gilmore, 
which is the same person as the plaintiff, Maggie Gilmore; and that 
within less than one year the insured, Thomas Gilmore, died of apo- 
plexy, and that said policy contract contained, among other things, the 
following clause: ‘No benefits will be allowed for death caused by con- 
sumption, pellagra, Bright’s disease, apoplexy or organic heart disease 
within one year, or suicide until the policy has been in force for two 
years, liability of the company is limited to the return of the premiums 
on this policy.” That the amount of the premium paid on sald policy 
was $6.80, which was returned to the beneficiary prior to the institution 
of this action. Upon the foregoing facts, which are admitted, and also 
found by the court, it 1s therefore considered, ordered and adjudged that 
the plaintiff is not entitled to recover anything of the defendant, and 
that the aforesaid stipulation in said policy is valid and binding pro- 
vision of the said policy, and it is further ordered that the plaintiff be 
taxed with the costs.” 


A.M. Moore for plaintiff. 
Jones Fuller and Bullard & Stringfield for defendant. 


Crarxson, J. The facts set forth in the judgment of the court below 
are controlling. The policy contract, in clear language, provides that 
if the insured dies of “apoplexy” within one year, the liability of the 
company is limited to the return of the premiums, which have been re- 
turned to the plaintiff, beneficiary, prior to the institution of this action. 
We will not discuss the fact that the plaintiff, beneficiary, has accepted 
the premiums and perhaps is estopped to bring this action, but will 
decide the main question as to the binding effect of the contract. We 
ean see no’ reason why the contract, although one of insurance, is not 
binding like any other contract, when a reasonable time limit is fixed 
as in the present contract. 

In Sprudll v. Northwestern Mutual Life Ins. Co., 120 N. C., 141, it is 
held: Where a life policy provides that if, within two years from the 
date thereof, “the said assured shall, whether sane or insane, die by his 
own hand, then this policy shall be null and void,” the insurer is pro- 
tected from all liability if, within the two years, suicide shall be com- 
mitted by the assured, whether sane or insane. 
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We think the case of Holbrook v. Insurance Co., 196 N. C., 333, dis- 
tinguishable. The statute, C. S., 6460, is not applicable to the facts in 
this case. 

In the present case, the contract of insurance in specific language ex- 
cludes apoplexy as a risk until one year after the policy contract is in 
force. The judgment of the court below is 

Affirmed. 





STATE vy. T. S. CORNETT anp TWAY CORNETT. 
(Filed 29 October, 1930.) 


1. Criminal Law I g—Where instruction is ambiguous as to the quantum 
of proof necessary for conviction a new trial will be awarded. 


The burden is on the State in a criminal action to prove the defendant's 
guilt beyond a reasonable doubt, and where the trial court instructs the 
jury that if they find by the greater weight of the evidence that the 
defendant committed the offense charged, and found him guilty beyond a 
reasonable doubt, they should return a verdict of guilty, a new trial will 
be awarded on appeal, it being impossible to determine which of the con- 
flicting instructions the jury followed. 


2. Indictment E c—TInstruction that pasture is a field within the meaning 
of the statute making the removal of a fence therefrom misdemcanor 
is error, 

Where in a criminal prosecution for the violation of C. S., 4317, pro- 
viding that a person removing a fence surrounding “any yard, garden. 
cultivated field, or pasture’ should be guilty of a misdemeanor, the indict- 
ment charges the defendant with having removed a fence surrounding 2 
cultivated field, and the evidence is that the fence surrounded a pasture: 
Held, the words “pasture” and “cultivated field” are not synonymous and 
are distinguished in the statute by a disjunctive, and an instruction whieh 
charges that a pasture is a cultivated field within the meaning of the 
statute is erroneous. 


AppEAL by defendants from Moore, J., at April Criminal Term, 1929. 
of AsHE. New trial. See 8. v. Cornett, 197 N. C., 627. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
W. R. Bauguess for defendants. 


ApamMs, J. If any person shall unlawfully and wilfully burn, destroy, 
pull down, injure, or remove any fence, wall, or other inclosure, or any 
part thereof, surrounding or about any yard, garden, cultivated field, 
or pasture, . . . he shall be guilty of a misdemeanor. C. S., 4317. 
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The indictment charges the defendant with pulling down, injuring, and 
removing a fence surrounding a cultivated field in breach of this statute. 
He was convicted, and from the judgment pronounced he appealed to 
this Court. 

His Honor gave the jury this instruction: “I charge you that if you 
find from the evidence and by its greater weight that they moved the 
fence from the place where it was, or tore down the fence and put up 
some other fence, they would be guilty of moving a fence surrounding 
a cultivated field; a pasture field is a cultivated field in law, because a 
man could not have a pasture unless he cultivated it; and if you find 
by the greater weight of the evidence that they tore down this fence as 
described by the prosecuting witness and Tway Cornett; 1f you find that 
to be true beyond a reasonable doubt it will be your duty to return a 
verdict of guilty; and if nothing to the contrary you will return a 
verdict of guilty.” 

The defendants cannot be convicted unless their guilt is proved beyond 
a reasonable doubt; but under the instruction given it was permissible 
to establish their guilt by the greater weight of the evidence. Through 
an inadvertence the burden imposed upon the plaintiff in a civil action 
is that which was imposed upon the State in the first part of the charge. 
The subsequent imposition upon the State of the proper burden of proof 
did not cure the error. How can it be determined which of the con- 
Hicting instructions the jury adopted ? 

The indictment charges the removal of a fence surrounding a culti- 
vated field. According to the evidence the fence surrounded a “pasture 
field,’ in which there was turf grass, but no crops. The statute forbids 
the injury, removal, or destruction of a fence surrounding . . . a 
cultivated field or pasture. If the words “cultivated field” and “pasture” 
are synonymous, why distinguish the terms by a disjunctive? If land 
is cleared, fenced, and cultivated, or is kept and used for cultivation 
according to the ordinary course of husbandry, although nothing is 
growing within the enclosure at the time of the trespass, it is a culti- 
vated field within the meaning of the statute. S.v. Allen, 35 N. C., 36, 
S.v. McMinn, 81 N. C., 585; 8. v. Campbell, 1383 N. C., 640; Combs v. 
Commissioners, 170 N. C., 87. The word “pasture” is defined as ground 
for the grazing of domestic animals. New Standard Dictionary; 1 
Thomas, Coke, Litt., 202. It includes also the grass growing upon the 
ground. Gulf, etc., Ry. Co. v. Jones, 218. W., 145; 47 C. J., 13876. But 
au pasture is not cleared ground under cultivation. S. v. Perry, 64 
N. C., 305. 

New trial. 
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STATE vy. DEWEY MARTIN. 
(Filed 29 October, 1930.) 


Indictment E b—In this case held: there was a fatal variance between 
indictment and proof. 


Where an indictment in a criminal prosecution charges the defendant 
with having fraudulently obtained goods by means of a worthless check 
in violation of C. S., 4283, and the defendant is convicted of having ut- 
tered a worthless check in violation of chapter 62, Public Laws of 1927, 
the offenses are not the same, and there is a fatal variance between the 
indictment and proof, and the defendant’s demurrer to the evidence will 
be sustained in the Supreme Court on appeal. C. S., 4643. 


AppEAL by defendant from Schenck, J., at March Term, 1930, of 
ForsytuH. 

Criminal prosecution tried upon a warrant charging the defendant 
with fraudulently obtaining goods by means of a worthless check in 
violation of ©. §., 4283. 

The defendant was convicted of uttering a worthless check, with knowl- 
edge of its worthlessness, in violation of chapter 62, Public Laws 1927. 

From the judgment rendered, the defendant appeals, assigning as 
error the refusal of the court to dismiss the action as in case of nonsuit. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
EH. M. Whitman for defendant. 


Stacy, C. J. The defendant was indicted under one statute and con- 
victed under another. The two are not the same. There is a fatal 
variance between the indictment and the proof. S. v. Corpening, 191 
N. C., 751, 133 8. E., 14. The Attorney-General confesses error. The 
demurrer to the evidence will be sustained here as provided by C. S., 
4643. 

Reversed. 





STATE v. PERCY HAYESLIPPS anp ROBERT HARRIS. 
(Filed 29 October, 1930.) 


Criminal Law L a—Where appeal in capital case is not; prosecuted ac- 
cording to Rules it will be dismissed, no error appearing on face of 
record. 

Where the defendants convicted of a capital offense give notice of 
appeal, but nothing is done toward perfecting the same, the motion of 
the Attorney-General to docket and dismiss the appeal will be allowed. 
no error appearing upon the face of the record proper. 
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Morton by State to docket and dismiss appeal. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Sracy, C. J. At the May Term, 1930, Forsyth Superior Court, the 
defendants herein, Percy Hayeslipps and Robert Harris, were tried upon 
an indictment charging them with a capital offense, to wit, rape, which 
resulted in.a conviction of both the defendants, and sentences of death 
pronounced thereon. From the judgments thus entered, the defendants 
gave notice of appeal to the Supreme Court, but nothing has been done 
towards perfecting same. 

As no error appears on the face of the record proper, the motion of 
the State must be allowed. S. v. Brumfield, 198 N. C., 613. 

Appeal dismissed. 





RAILWAY WXPRESS AGENCY, Inc, v. A. J. MAXWELL, COMMISSIONER 
OF REVENUE OF THE STATE OF NORTH CAROLINA. 


(Filed 29 October, 1930.) 


1. Statutes A e—Statute will be presumed to be constitutional. 


In passing upon the constitutionality of a statute every reasonable yprre- 
sumption in favor of its validity will be given by our courts. 


2. Taxation E c—Burden is on person seeking to recover tax to prove 
the invalidity of the statute levying it. 

Where a taxpayer has paid a tax imposed by statute, following statu- 
tory procedure, and seeks to recover the amount so paid on the ground 
that the statute levying the tax is invalid, the burden is upon him te 
show the invalidity of the statute. 


3. Taxation A d—Minimum tax on express companies of $15.00 per mile 
of track operated over held constitutional and valid. 

A tax upon express companies of $15.00 per mile of track over which 
they operate in this State, when the net income is six per cent or less, 
levied under the provisions of statute, is valid under the provisions of 
our State Constitution, Art. V, sec. 3, providing that the General Assembly 
may tax trades, professions, franchises and income. 


4. Same——Corporation doing business in this State is subject to franchise 
tax although part of its property is used in interstate commerce. 
ene a for eign corporation does Pies " this State, oe right” fe 


of the fact that Hatt of its business is in ‘interstate couimeree: the amount 
of the tax not being affected by the increase or decrease in interstate 
business. 
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5. Appeal and Error A e—Supreme Court will not anticipate constitu- 
tional questions before necessity of deciding them. 


The principles of law involved in the question of the constitutionality 
of a statute imposing a license or privilege tax in their ultimate correct 
conclusion or application wi.l be based upon the facts in each particular 
case, the Supreme Court will not decide hypothetical questions when not 
squarely presented for decision. 


6. Taxation A d—Where minimum tax is sought to be recovered validity 
of taxes more than minimum levied by the statute will not be decided. 


Where a statute imposes a tax upon express companies based upon the 
mileage of track in this State over which they operate, leVying a tax 
of $15.00 per mile when the net income of the company is six per cent 
or less, $18.00 when the net income does not exceed eight per cent, and 
21.00 per mile when the net income exceeds eight per cent, and the State 
levies the minimum tax on an express company, which sues to recover 
the amount so paid, the question of the ratio of the company’s net earn- 
ings in this and other States, and the amount of the ner income are im- 
material to the conclusion as to whether the tax is valid in the instant 
case, the tax levied being constant regardless of income or the ratio 
between interstate and intrastate business, and the validity of the higher 
rate of taxes levied by the statute is not directly presented for decision. 
7. Same—Franchise tax on express company in this case held not to be 
unconstitutional as confiscatory. 

Icxpress companies are exempt from the operation of sections 210, 211 
of chapter 345 of the Revenue Act of 1929 by section 213 thereof, and 
under the provisions of section 205, construed in connection therewith, 
the taxes imposed on express companies are State taxes upon their fran- 
chises and occupations, and counties are prohibited from levying a 
privilege or license tax, and the amount levyable by municipalities is 
limited to a sliding scale of small proportions, evidently for the use of 
their streets, and where a tax levied on an express company under the 
provisions of the statute is $15.00 per mile of track over which it operates 
in this State, amounting to slightly in excess of 12 per cent of its gross 
revenue exclusively derived from intrastate business, .ot taking into 
account large gross receipts from interstate business, it will not be held as 
a matter of law that the tax is unconstitutional as being contiseatory. 


YIVIL ACTION, before Daniels, J. From Waxx. 

The plaintiff alleged that it had been duly incorporeted under the 
laws of the State of Delaware and was a common carrier of express 
and a public utility company “engaged in the business of carrying to, 
from, or throughout North Carolina, . . . money, packages, gold, 
silver, plate, or other articles and commodities by express,” and thus is 
within the definition of an “Express Company,” as contained in para- 
graph 13 of section 502 of the Revenue Act of North Carolina of 1929. 
Said plaintiff began operation in North Carolina on 1 March, 1929. 
Prior to that time the business which it now conducts had been done by 
the American Railway Express Company under contracts between that 
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company and the railroads, which contracts expired on 28 February. 
1929, and were not renewed. Prior to its succession to this business the 
Railway Express Agency purchased from the American Railway Ex- 
press Company all of its property, including real estate used by the 
latter in the conduct of its express transportation business. This prop- 
erty was purchased for $30,488,114.62, which represented its true 
value. As against these assets the Railway Express Agency issued its 
bonds bearing 5 per cent interest in the amount of $32,000,000, which 
said bonds are now outstanding. Out of the net proceeds from the sale 
of the bonds the Railway Express Agency paid the American Railway 
Express Company the agreed purchase price of the property bought 
from it, retaining the balance for organization expenses and working 
capital. The capital stock of the Railway Express Agency consists of 
1,000 shares of common stock of no nominal or par value, but which 
were sold at $100 per share. This sum, plus the amount realized from 
the sale of the bonds, constitutes the invested capital of the company. 

On 1 March, 1929, the plaintiff made a contract with approximately 
six hundred and fifty railroad lines throughout the country, as set forth 
in the record. This contract so far as pertinent to the decision of the 
ease, provided in substance that the plaintiff was to carry on such 
express transportation business over such lines named in the contract 
as was formerly carried on by the American Railway Express Company 
under a contract effective 1 March, 1928. The various railway com- 
panies signing the contract constituted and appointed the plaintiff as 
its exclusive agent for the conduct and transaction of the express trans- 
portation business upon such passenger express or mail lines of such 
railway company as may be agreed to. Each railway company further 
agreed that it would not for compensation transport valuables, money, 
goods or property of any description independently of the provisions 
of the contracts with certain exceptions therein specified. The revenue 
arising from the operation was to be apportioned according to the 
method set up in the agreement and “the balance remaining shall be 
designated as ‘Rail Transportation Revenue,’ and shall be distributed 
among the carriers in the group executing this form of agreement, 
including the Rail Company party to this agreement, in the propor- 
tion that the gross express transportation revenues on other than car- 
load business for the month earned on the line of each such carrier 
bears to the gross express transportation revenues on other than carload 
business earned on the line of all such carriers in that group for that 
month.” The plaintiff offered evidence tending to show that it operated 
in every State in the Union, and in Canada and Mexico, and that the 
total railroad mileage in the United States over which the plaintiff 
operated 1 July, 1929, was 223,629 miles, and the total railroad mileage 
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operated by the plaintiff in the State of North Carolina on said date 
was 3,053 miles. “From 1 March, 1929, to and including 30 June, 
1929, the plaintiff transported solely in intrastate traffic in the State 
of North Carolina 111,192 shipments, for which the plaintiff received 
revenue amounting to $122,286.69. During the same periad the plain- 
tiff received at points in the State of North Carolina interstate traffic 
forwarded from points without the State of North Carolina, 472,842 
shipments, for which the plaintiff received revenue amounting to $762,- 
853.98, During the year 1929, the total number of intrestate shipments 
handled over the entire system was 49,782,955, for which revenue 
amounting to $52,136,859.78 was received. The ratio of the intrastate 
revenue to interstate revenue wherever the company operated during the 
year 1929 was 18.28 per cent. The ratio of such revenue for the State 
of North Carolina for the same period was 16.05 per cent. The value 
of plaintiff’s entire tangible property consisting of real estate, buildings, 
automobiles, trucks, and other equipment and supplies, is $30,183,482.94. 
The value of that part of such property, which is located in the State 
of North Carolina, is $136,488.33. The value of the company’s real 
estate, all of which is located outside of the State of Nozth Carolina, is 
$13,991,450.76. During the four months period of operation in ques- 
tion, the revenue received by the plaintiff over its entire system was 
$99,138,771.49, of which amount, $122,286.69 only was received from 
operations wholly within the State of North Carolina. Of the total 
revenues received from express transportation the sum of $198,593.56 
represents charges to the United States Government for shipments trans- 
ported during the four months period. During this period the plaintiff 
owned United States Government bonds to the value of $1,090,187.75, on 
which was received interest amounting to $14,508.72. Interest amount- 
ing to $176,455.13 was also received on bank balances located without 
the State.” 

The evidence further tended to show that the American Railway Ex- 
press Company, which preceded the Railway Express Agency, and had 
been in operation since 1 July, 1918, made a profit upon its operations 
and paid dividends of slightly over 6 per cent upon its capital stock, 
and that “in business activities and progress, North Carolina was an 
average State of those through which the plaintiff operates.” 

The evidence further tended to show that in making comparison be- 
tween the revenues of the company in intrastate commerce based on 
intrastate shipments on the one part and interstate shipments received at 
points in North Carolina from points without the State on the other 
part, no consideration was given to revenues arising from interstate 
shipments from points in North Carolina designated to points without 
that State. 
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The plaintiff was domesticated in North Carolina 23 January, 1929, 
and on 28 August, 1929, made a report to the defendant, Commissioner 
of Revenue for North Carolina, required by section 205 of Public Laws 
of 1929, chapter 345. Pursuant to the provisions of said Revenue Act 
the defendant, Commissioner of Revenue, demanded a franchise tax 
in the sum of $45,795.65. The plaintiff paid said sum under protest, 
and thereafter in due time made a written demand for a refund of said 
tax and the interest. The defendant, Commissioner of Revenue, refused 
to refund said tax and interest, whereupon this action was instituted 
for the recovery thereof. A jury trial was waived, and it was agreed 
that the trial judge should pass upon all matters of fact and law in- 
volved in the action. After a hearing, the trial judge decreed that the 
statute complained of, was valid and constitutional, and that plaintitf 
was not entitled to recover the tax, from which judgment plaintiff 
appealed. 


Robt. C. Alston, Blair Foster and Murray Allen for plaintiff. 
Attorney-General Brummitt and Assistant Attorneys-General Nash 
and Siler for defendant. 


Broapen, J. The Commissioner of Revenue for the State of North 
Carolina found that the plaintiff operates as an express company over 
3,053.31 miles of railroad within said State. Thereupon, pursuant to 
section 205, chapter 345 of Pubhe Laws of 1929, he demanded the sum 
of $15 per mile as a franchise or license tax, aggregating $45,799.65. 
The plaintiff paid the tax demanded, and after complying with the 
proper preliminaries provided by law, brought this action to recover 
the sum so paid. 

The pertinent portion of the statute under which the tax was levied 
reads as follows: “Where the net income on the average capital invested 
during the year ending the thirtieth day of June of the current year 
is six per cent or less, $15.00 per mile of railroad lines. More than six 
per cent and less than eight per cent, $18.00 per mile of railroad lines. 
Eight per cent and over, $21.00 per mile of railroad lines operated 
over.” 

At the outset the plaintiff attacks the constitutionality of the statute 
generally, and also upon certain specific grounds, to wit: 

(a) That said statute invades the domain of the commerce clause of 
the Federal Constitution in that an illegal burden is directly laid upon 
interstate commerce. 

(b) That said statute imposes a tax upon business which the plaintiff 
does for the United States Government. 
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(c) That said statute undertakes to levy a tax upon property located 
outside the State of North Carolina and in other jurisdictions, con- 
trary to section 1 of the Fourteenth Amendment of the Constitution of 
the United States. 

(d) That said statute imposes a tax which is so excessive and burden- 
some as to amount to a confiscation of property. 

Article V, section 3, of the Constitution of North Carolina, provides 
that “the General Assembly may also tax trades, professions, franchises 
and incomes,” etc. Hence, the General Assembly has the power to levy a 
franchise tax, and in pursuance of such power, has through a course of 
years imposed such taxes upon express companies doing business within 
the State. Moreover, the tax has always been assessed upon a mileage 
basis. Beginning in 1913 with a tax of $3.00 per mile the General 
Assembly, in substantially similar statutes, increased the tax to $5.00 
in 1921, $7.50 in 1925, and to a minimum of $15.00 per mile in 1929. 

In arriving at a correct and sound conclusion as to whether the tax- 
ing statute of a sovereign State enacted in accordance with the consti- 
tution thereof invades the inhibitions of the supreme law of the land, it 
must be borne in mind that every reasonable presumption rises and runs 
in favor of validity. Mr. Justice Day, in Green v. Frazier, 253 U. S., 
233, clothed the idea in these words: “The taxing power of the States is 
primarily vested in the legislatures, deriving their authority from the 
people. When a state legislature acts within the scope of its authority 
it 1s responsible to the people, and their right to change the agents to 
whom they have entrusted the power is ordinarily deemed a sufficient 
check upon its abuse. When the constituted authority of the State un- 
dertakes to exert the taxing power, and the question of the validity of 
its action is brought before this Court, every presumption in its favor is 
indulged, and only clear and demonstrated usurpation of power will 
authorize judicial interference with legislative action.” Furthermore, 
“the burden is on him who seeks the recovery of a tax already paid to 
establish those facts which show its invalidity.” Compania General v. 
Collector, 279 U. S., 306. See, also, For v. Haarstich, 156 U. S., 674; 
Heim v. McCall, 289 U. S., 175. 

All courts are agreed that the franchise of a foreign corporation or 
its right to carry on its business in a particular State under the pro- 
tection of the laws of such State is a proper subject for taxation, irre- 
spective of the fact that a portion of the property included in the com- 
putation is used in interstate commerce. Mr. Justice Stone, writing 
the opinion in International Shoe Co. v. Shartel, 279 U. S., 429, said: 
‘A franchise tax imposed on a corporation, foreign or domestic, for the 
privilege of doing a local business, if apportioned to business done or 
property owned within the State, is not invalid under the commerce 
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clause merely because a part of the property or capital included in com- 
puting the tax is used by it in Interstate commerce.” The signboards 
marking out the road along which a valid privilege tax must travel, are 
pointed out by Mr. Justice Brandeis in Sprout v. City of South Bend, 
277 U. S., 168. It 1s there-written: “But in order that the fee or tax 
shall be valid, it must appear that it is imposed solely on account of 
the intrastate business; that the amount exacted is not increased 
because of the interstate business done; that one engaged in exclusively 
interstate commerce would not be subject to the imposition; and that 
the person taxed could discontinue the intrastate business without with- 
drawing also from the interstate business.” NV. Y. State v. Latrobe, 
279 U. S., 421; MacAllen v. Mass., 279 U. S., 620; N. J. Telegraph 
Co. v. Tax Board, 280 U. 8., 338; Western Cartridge Co. v. Emerson, 
50 Supreme Court Reporter, 288. While the principles underlying 
privilege and franchise taxes have been discussed in the cases above 
cited and numerous others referred to therein, the chief difficulty en- 
countered in arriving at the ultimate conclusion is the correct applica- 
tion of correct taxing theory to particular statutes and to particular 
states of fact. 

The statute under attack in the case at bar imposes a minimum tax 
of “$15.00 per mile on railroad line” when the “net income on the 
average capital invested . . . is 6 per cent or less.” Manifestly 
this language means that if an express company made nothing at all, it 
would be required to pay the minimum tax of $15.00 per rail mile. 
Hence, so far as this particular record is concerned, the terms “net 
income” and “average capital invested” are not involved in the specific 
question of law presented. Jf, under the taxing statute, the defendant, 
Commissioner of Revenue, had undertaken to levy a tax of $18.00 per 
rail mile, which levy would necessarily involve the determination of 
“net income” on “invested capital,’ then the plaintiff would be in a 
position to present squarely the legal questions debated in the brief. 
That is to say, section 205, chapter 345, Public Laws of 1929, imposes 
a franchise and privilege tax of $15.00 per mile on express companies 
licensed to do business in this State. Said tax is the minimum tax 
under any and all circumstances, and, as the record is interpreted the 
question as to what would happen or what the legal status of the parties 
would be if a higher tax had been levied under the statute, is at most an 
interesting but at the same time hypothetical question. Appellate Courts 
everywhere have been slow to plunge into the field of hypothesis and 
speculation in deciding constitutional questions, and have ordinarily 
been content to rest in safety upon the wisdom of the scriptural declara- 
tion: “Sufficient unto the day is the evil thereof.” This is particularly 
true when the apprehended evil 1s constitutional in its nature. 
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It is obvious that if the interpretation given the statute is sound, the 
tax does not rise as interstate business increases or fall with the diminu- 
tion thereof. Nor is there evidence tending to show that it is not 
imposed solely on account of intrastate business transacted; neither is 
there anything in the record tending to show that the plaintiff would not 
have the right at any time to discontinue intrastate business within 
North Carolina. Under the facts as disclosed upon the face of the 
record the tax is constant and points without variation to “$15.00 per 
rail mile.” 

Therefore, as we see it, the only question presented is whether the 
tax of $15.00 per rail mile is so excessive and exorbitant upon its face 
as to amount to a confiscation of property. 

Under the tax structure set up in chapter 345 of the Revenue Act of 
1929 domestic and foreign corporations are required to pay franchise or 
privilege taxes based upon certain data contained in resorts filed with 
the Commissioner of Revenue. See sections 210 and 211 of said chapter 
345. In addition, such corporations pay the license taxes imposed by 
various sections of said Revenue Act. However, express companies are 
exempt from the operation of sections 210 and 211 by section 218, and 
the tax assessed against them is by virtue of section 205. It is ap- 
parent, therefore, from an inspection of the statute that the tax imposed 
upon the plaintiff is a combination franchise and occupation tax assessed 
by the State, and counties are expressly prohibited from levying a 
privilege or license tax, and the amount leviable by municipalities is 
limited to a sliding scale of small proportions. The power granted to 
municipalities to impose the tax is doubtless based upon the fact that 
the plaintiff must necessarily use the streets in the orderly prosecution 
of its business. The evidence discloses that the revenue produced from 
exclusively intrastate business was $122,286.69 for a period of four 
months. Hence the annual revenue from such source would be approxi- 
mately $366,860.07. The revenue arising from interstate shipments 
received by plaintiff within North Carolina was $762,853.98 for a period 
of four months. Hence the annual revenue from such source would be 
approximately $2,288,561.94. It also appears from the evidence that 
the plaintiff in constructing the comparison between revenue derived 
from intrastate commerce “based on intrastate shipments on the one 
part, and interstate shipments received at points in North Carolina from 
points without the State on the other part” that no consideration was 
given to interstate shipments from points in North Carclina to points 
without the State. So that the volume of such business does not 
appear. It does appear, however, that “in business activities and 
progress North Carolina is regarded as an average State of those 
through which the plaintiff operates.” Furthermore, it does appear 
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that the “ratio of intrastate revenue to interstate revenue wherever the 
company operated during the year 1929 was 18.28 per cent. The ratio 
of such revenue for the State of North Carolina for the same period 
was 16.05 per cent. 

The bald result is that the combined franchise and privilege tax 1m- 
posed upon the plaintiff is slightly in excess of 12 per cent of its gross 
revenue derived exclusively from intrastate business, taking no account 
of other items and factors, which are worthy of consideration upon the 
contention that the amount is confiscatory. 

There are other questions debated in the briefs with much learning 
and skill, but if the view of the law herein adopted by the Court is 
correct, all such questions become immaterial. 

In conclusion, under the facts and circumstances presented or dis- 
closed by this particular record and involved in a decision of this par- 
ticular case, we cannot say that as a matter of law the tax imposed 1s 
confisecatory, and the judgment of the trial court is 


Affirmed. 





A. W. CRABTREE eT at. v. BOARD OF EDUCATION OF DURHAM 
COUNTY anp THE TREASURER OF DURHAM COUNTY. 


(Filed 29 October, 1930.) 


1. Schools and School Districts D a-——Acts of appointees of school board 
held not to be subject to annulment by proceedings in instant case. 


A eounty board of education is a body politic and corporate, and is 
authorized to prosecute and defend suits in its own name, and to discharge 
certain duties imposed by statute, C. S., 5419, and where the members of 
the board appointed by the General Assembly fail to take the oath of 
office on the date prescribed by statute, C. S., 5410, but take the oath on 
the next succeeding day, their failure to qualify on the day prescribed 
does not impair the existence of the corporate body, and where they have 
discharged the statutory duties imposed upon them, and no vacancy has 
been declared by the State Board of Education, and no proceedings in 
the nature of quo warranto have been instituted to determine their right 
to office: Held, the acts of the appointees as members of the board cannot 
be annulled by a proceeding to restrain the board from purchasing a 
school site in discharge of its statutory duties. 


2. Schools and School Districts D b—Selection of school site is within 
discretion of board of education and is not reviewable in absence of 
abuse, 

The courts will not review the statutory discretion invested in a 
county board of education in selecting a site and erecting a building for 
a school except in the instances of abuse of this discretion, and, Held, in 
this case there was no indication of abuse of discretion, it appearing that 
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the school board had money in hand for the erection of a proper building 
in a district having no school building, the children of which having 
attended the schools of other districts. 


AppreaL by plaintiffs from Barnhill, J., at Chambers in Durham 
County, 25 July, 1930. From Dvruam. 

This is an action to restrain the board of education of Durham County 
from purchasing a site and erecting a school building at the intersection 
of the Fish Dam and Hillandale roads, to declare void the selection of 
the site, and to restrain the treasurer from paying out any money for 
the purchase of the site. 

The trial judge found the facts to be as follows: 

1. That the plaintiffs are residents and taxpayers of Durham County, 
N. C., and that some of the plaintiffs are residents and taxpayers in 
what is known as Hillandale Special School Tax District and that some 
of the plaintiffs are residents and taxpayers in what is known as West 
Durham Special School Tax District. 

2. That the defendant, the county board of education of Durham 
County, is a body corporate under the laws of the State of North Caro- 
lina; that J. D. Hamlin, H. L. Umstead, W. I. Cranford, H. G. Hedrick 
and J. B. Mason were appointed members of the county board of educa- 
tion of Durham County by chapter 180, Public Laws of North Carolina, 
1929, That said persons so nominated as members of said county board 
of education of Durham County did not qualify by taking the oath of 
office on or before the first Monday of April, 1929, but that all of said 
persons so named did take the oath of office on Tuesdav following the 
first Monday in April, 1929. That the said persons so named discharged 
the duties imposed upon the members of the county board of education 
of Durham County until the death of J. D. Hamlin on or about 30 De- 
cember, 1929; and that subsequent thereto the said H. L. Umstead, 
W. I. Cranford, H. G. Hedrick and J. B. Mason elected T. O. Sorrell as 
‘ suceessor to the said J. D. Hamlin; and that T. O. Sorrell and the 
other persons appointed as members of the said county board of educa- 
tion of Durham County by the Public Laws of 1929 have continued to 
discharge the duties imposed upon members of the county board of edu- 
cation of Durham County to the date of this hearing. 

3. That the county-wide plan of organization adopted by the board of 
education of Durham County in 1923 in compliance with section 73-a, 
chapter 136 of the Public Laws of North Carolina for 1923, provided 
for a school building to be built in the West Durham School District 
at or near the underpass on State Highway No. 10 to provide a school 
for the children in the West Durham School District, Hillandale School 
District, Chambley School District and White’s Cross Roads School Dis- 
trict and that said school building has never been built. 
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4. That the county-wide plan of organization was amended by the 
board on 22 April, 1927, in part, as follows: 

“All of the Hillandale School District, all of the Chambley School 
District, and that part of the Bragtown School District not lying within 
the Durham Charter District, all that part of the West Durham Schoo! 
District not lying within the limits of the Charter District of Durhan 
or within the limits of the New Hope District, all of Glenn School Dis- 
trict (including the former Elm Grove and Hebron School districts) 
not lying within the Carr-Oak Grove School District, all that part of 
Redwood School District not lying within the Carr-Oak Grove Schoo] 
District, all that part of White’s Cross Roads School District not lying 
within New Hope School District.” And that at said time there were 
900 children in said district, and to provide schools for said children 
and give them proper school accommodations, schools were maintained 
and operated at Bragtown, Glenn and Hallandale. 

5. That the Hillandale School District is a local tax district in 
Durham County and there is situated in said district a school building 
and an elementary schoo] is maintained in said district and 1s attended 
by children from the Hillandale School District. That the West Dur- 
ham School District is a local tax district in Durham County and has 
no school building located in said district as the children in said district 
now attend Bragtown schools. That what is now known as West Dur- 
ham School] District was formerly Chambley School District. That the 
Chambley School District was a local tax district, but several years 
prior to the extension of the corporate limits of the city of Durham said 
Chambley School District voted into said West Durham Schoo] District. 

6. That in 1925 the corporate limits of the city of Durham were so 
extended as to take in the school building in said West Durham Special 
School Tax District, but left a large part of said West Durham Special 
School Tax District outside of the corporate limits of the said city of 
Durham. That since the corporate limits of the city of Durham were 
extended there has been no school building in said West Durham School 
Tax District, but that the children in said district have been attending 
Bragtown schools in accordance with the county-wide plan of organiza- 
tion as amended 22 April, 1927. 

7. That the pleadings and evidence in this action do not show that the 
county-wide plan of organization, in so far as it pertains to the children 
in Hillandale and West Durham School Tax districts has been amended 
or changed since 22 April, 1927. 

8. That on 4 March, 1929, the county board of education of Durham 
County by a vote of 3 to 2 voted to erect a new school building in the 
Hillandale Special School Tax District at the site of the present school 
building in said district. Said building was to provide school facilities 
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for the elementary pupils in the Hillandale and West Durham Special 
School Tax districts. That the said Hillandale site as selected by the 
board on 4 March, 1929, is located on the Cole Mill Road; an all-weather 
road, and that the county now owns 21% acres of land at said site and 
ean obtain 5 additional acres free of charge for said school site. That 
the city water mains run through the said site. That pure and whole- 
some water can be obtained by making proper connections with said 
mains. That an electric power line has already been corstructed to said 
site. That the said site is about 1.4 miles from highway No. 10, about 
2.2 miles from the Orange County line, about 3 miles from Bragtown 
School District line, about 4.4 miles from the Bragtown high school and 
elementary school, and about 7.4 miles from the Hope Valley School on 
the south. 

9. That on 18 April, 1930, the said board of educat.on of Durham 
County voted to reconsider and reopen the question of the location of 
said school building. That on 15 May, 1930, the said board by a vote 
of 3 to 1 voted to locate said school building in the West Durham Special 
School Tax District at the intersection of the Fish Dam and Hillandale 
roads. That at said meeting the following members were present: J. B. 
Mason, H. L. Umstead, T. O. Sorrell and H. G. Hedrick; that W. I. 
Cranford, chairman of the said board, was absent, and that J. B. Mason 
acted as chairman. That H. L. Umstead, T. O. Sorrell and J. B. Mason 
voted to locate said school at the site above named and that H. G. 
Hedrick voted against locating the building at said site. That W. I. 
Cranford, who was absent at said meeting, had previously, to wit, 
4 March, 1929, voted to locate said building on the old Hillandale site. 

10. That the site at the intersection of the Fish Dam and Hillandale 
roads is on a dirt or clay road and is only 2.8 miles from the Bragtown 
high school and elementary school, and is only 1.4 miles from the Brag- 
town Schoo] District line, and is about 3.8 miles from the Orange 
County line and about 9 miles from ‘the Hope Valley school on the 
south. That the land for said site is not owned by the board of education, 
but that the said board has an option on 6 acres for said site at a cost of 
$1,800, and that plans and specifications have been prepared for said 
building. That in order to provide pure and wholesome water for said 
school from city water supply it will be necessary to lay a water main 
approximately one mile. That in order to provide electric lights for 
said building from Durham Public Service Company it will be neces- 
sary to build a power line approximately one-third of a mile. 

11. That the county board of education has made no order consolidat- 
ing the Hillandale Special School Tax District and the West Durham 
Special School Tax District. That said districts are both local tax dis- 
tricts with a different rate of tax. That there is a school building in the 
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Hillandale Special School Tax District.. That there is no school build- 
ing in the West Durham Special School Tax District, and there has 
been no schoo! building in said district since a portion of said district 
was taken into the corporate limits of the city of Durham, but that the 
children in said West Durham Special School Tax District have been 
attending Bragtown school. 

12. The court further finds that on 6 August, 1928, the county board 
of education of Durham County certified to the county commissioners 
of Durham County a resolution passed by the said county board of edu- 
eation of Durham County, stating that it was necessary in order to 
maintain the constitutional six months school term, to erect a school 
building in said West Durham Special School Tax District, and that 
pursuant to said resolution so adopted by said board of education and 
certified to said board of county commissioners of Durham County, a 
resolution was adopted by said board of commissioners of Durham 
County directing that bonds of Durham County be issued pursuant to 
the County Finance Act, and that $25,000 of the proceeds arising from 
said sale of said bonds be set aside for the erection and construction of a 
new school building in said West Durham Special School Tax District. 
That said bonds have been sold and that there is now available for the 
purpose of erecting and constructing said new school building in said 
West Durham Special School Tax District the sum of $25,000, which 
said amount was derived from the sale of bonds so sold by the board of 
commissioners of Durham County. 

13. The court further finds that the county board of education of 
Durham County was acting under authority of law on 15 May, 1930, at 
which time it voted to locate said school in the West Durham Special 
School Tax District at the intersection of Fish Dam and Hillandale 
roads. That the members of said county board of education were acting 
in good faith and did not abuse their discretion in voting to locate said 
school building at the point herein indicated. 

Upon the foregoing facts the restraining order was dissolved and the 
plaintiffs excepted and appealed. 


Marshall T. Spears for plamumtrff. 
Fuller, Reade & Fuller for defendants. 


Apams, J. The board of education of Durham County consists of five 
members, all of whom were appointed by the General Assembly at the 
session of 1929. C.S., 5410; Public Laws 1929, ch. 180. They took the 
oath of office, not on the first Monday of April, 1929, but on Tuesday, the 
day following. It is provided by statute that persons elected members 
of the county board of education by the General Assembly must qualify 
by taking the oath of office on or before the first Monday in April next 


650 IN THE SUPREME COURT. [199 


CRABTREE v. BOARD OF EDUCATION. 


succeeding their election, and that a failure to qualify within this time 
shall constitute a vacancy. C.S., 5414. For this reason it is contended 
by the plaintiffs that the acts and resolutions of the county board are 
illegal and of no effect. 

The county board is a body politic incorporated under the name of 
“The Board of Education of Durham County,” and in this capacity and 
by this title it is authorized to purchase, hold, and dispose of school 
property belonging to the county, to build schoolhouses, and to prose- 
cute and defend suits for or against the corporation. C.S., 5419. The 
failure of the members of the board to qualify on the first Monday in 
April did not destroy or impair the existence of the corporate body. 
Moreover, until the death of one of their number the appointees dis- 
charged the duties imposed upon them; and since the appointment of 
T. O. Sorrell to fill the vacancy, he and the other members have regu- 
larly discharged the duties of the board. The State Board of Education 
has not declared a vacancy and no proceeding in the nature of quo 
warranto has been instituted to determine the question in controversy. 
The acts of the appointees, de jure or de facto, cannot be annulled by the 
present proceeding. Burke v. Hlhott, 26 N. C., 355; Gilliam v. Reddick. 
ibid., 368; S. v. Graham, 194 N. C., 459. 

We have discovered nothing in the facts as found by the trial judge, 
or in the record, to justify the conclusion that the county-wide plan of 
organization has been disregarded by the defendants to the prejudice 
of the plaintiffs, or that the county board has abused the discretion 
vested in it by the law. 

The Hillandale and the West Durham districts are special tax dis- 
tricts, having different rates of tax. The Hillandale District has a 
school building and an elementary school. An extension of the corporate 
limits of the city of Durham took in the school building in the West 
Durham District and left a part of the district outside the corporate 
limits without a building; but the sum of $25,000 is now available for 
the erection of a building in this district. 

In these circumstances the action of the county board of education is 
within the exercise of discretionary powers which the courts will not 
undertake to control unless so unreasonable as to amount to an oppres- 
sive and manifest abuse of discretion. This principle has been main- 
tained in a uniform line of decisions. Brodnax v. Groom, 64 N. C., 
244; Newton v. School Committee, 158 N. C., 186; School Committee v. 
Board of Education, 186 N. C., 643; McInnish v. Board of Education, 
187 N. C., 494; Clark v. McQueen, 195 N. C., 714. 

In this case we find no such abuse of discretion as would warrant an 
interference with the exercise of discretion by the defendant board. 

Affirmed. 
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FLOYD DIX v. HIGH POINT, THOMASVILLE AND DENTON 
RAILROAD COMPANY. 


(Filed 29 October, 1930.) 


Railroads D c—Contributory negligence of person walking on track held 
to bar his recovery of damages for injuries from being struck by 
train. 

A motion as of nonsuit upon the evidence is properly allowed when the 
evidence discloses that the plaintiff was walking upon the defendant’s 
track without taking proper precautions for his own safety, and was 
struck and injured by the defendant’s slowly backward moving train. 


AppraL from Schenck, J., at June Term, 1930, of Rocxineuam. 
Affirmed. 

This is an action for actionable negligence. The plaintiff is 47 years 
old. On 8 June, 1929, in the day time, between 2 and 3 o’clock p.m., 
the plaintiff was walking on the northbound track of defendant com- 
pany, between Ennis and West Green streets in the city of High Point, 
N.C. The plaintiff testified on cross-examination: “I came down the 
track to shun the mud and water. . . . The hne I was walking on 
was the main line going to the heart of High Point. . . . I was on 
the northbound track. . . . Before I went on the track I looked 
both ways to see that there was no train in sight either way. That was 
the last time I looked back, as far as I know, except when something on 
the bank attracted my attention. That was the last time I looked for a 
train. It was right around a hundred yards from the Ennis Street 
Crossing where I was hurt. I was walking in the middle of the track. 
I was going to turn square to my right and go up the bank, cross the 
railroad line and up the bank. I was between the rails when I was 
struck. I was knocked down between the rails. J think I was walking 
at an ordinary gait. I havea good eyesight. I am very hard of hearing, 
not as much then as I am now. I could hear good enough to work any- 
where.” 

Plaintiff’s left arm was injured so that it had to be amputated. The 
evidence of plaintiff’s witness was to the effect that defendant’s train 
was backing with three or four box-ears, and he was struck by the first 
car on the end. No warning or signal was given of the train’s approach. 
The train was not running very fast—eight, ten or twelve miles an 
hour. No one was stationed on the end car, Witnesses heard no bell 
ringing or whistle blow at Ennis Street Crossing. It was in evidence 
that the track was used as a walkway. The railroad is straight from 
Ennis Street and plaintiff was struck about 300 feet from Ennis Street. 
Plaintiff had walked between the rails, and on the northbound track as 
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it was muddy and water was standing between the north and southbound 
tracks above his shoetops. There was a space of about five feet between 
the ends of the cross-ties, between the two tracks. 


Allen D. Ivie, Jr, Walser & Casey and L. B. Williams for plaintiff. 
Lovelace & Kirkman and Glidewell, Dunn & Gwyn for defendant. 


Per Curtam. At the close of plaintifi’s evidence the defendant, in 
the court below, made a motion for judgment as in case of nonsuit. 
C.S., 567. The court below allowed the motion, and in. this we see no 
error, Neal v. Rh. #., 126 N. C., 6384; Davis v. BR. B., 187 N. C., 147; 
Thompson v. R. R., ante, 409, The judgment of the court below is 

Affirmed. 





ELBERT D. O'NEAL vy. W. W. JONES, W. M. JONES ano G. B. JONES, 
TRADING AS JONES BROTHERS. 


(Filed 29 October, 1930.) 


Master and Servant C c—Evidence of employer’s negligence held properly 
submitted to the jury in this case. 


In an employee’s action to recover damages for an alleged negligent 
personal injury, evidence that plaintiff was acting under the direction of 
defendant’s foreman with the latter’s assurance that there was no danger, 
and was injured by a falling wall contiguous to a wall being torn down 
by them, is sufficient to carry the case to the jury on the issue of defend- 
ant’s actionable negligence. 


Civiz action for damages, heard by Barnhill, J., at January Term, 
1930, of CarTERET. 

The plaintiff alleged and offered evidence tending to show that he 
was employed as an ordinary laborer by the defendant, and was en- 
gaged in tearing down or pushing down one of the brick walls of a 
school building which had been previously burned, and that, while so 
engaged, another wall fell, knocking him through a hole in the floor 
and resulting in serious and permanent injuries. There was further 
evidence that assurances were given by one of the defendants and a 
foreman that there was no danger in the work. 

From judgment for the plaintiff assessing damages of $5,000, the de- 
fendant appealed. 


C. R. Wheatly and Julius Duncan for plaintiff. 
Moore & Dunn for defendant. 
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Per Curtam. There was no allegation or issue as to assumption of 
risk. There was evidence of negligence, and the testimony tended to 
show that the plaintiff was working under the direction and supervision 
of one of the defendants and a foreman, and that he was doing the 
work according to instructions given him by said defendant and the 
foreman. Furthermore, there was evidence that positive assurance was 
given that there was no danger in doing the work according to the 
method adopted by the employer. 

Hence the trial judge ruled correctly when he submitted the case to 
the jury. Vevle «. Bonsal, 166 N. C., 218, 81 8. E., 448, Forler rv. 
Conduit Co., 192 N. C., 14, 1383 8. E., 188. 

No error. 





PEOPLES BANK AND TRUST COMPANY ro THE USE OF THE WAYNIT: 
NATIONAL BANK vy, A. ROSCOWER. 


(Filed 5 November, 1930.) 


Banks and Banking H a—Statutory liability of stockholders may be en- 
forced by bank purchasing another bank for purpose of liquidation. 


Under the provisions of our statute, section 15, chapter 4, Public Laws 
of 1921 as amended by chapter 47, Public Laws of 1927, and chapter T3. 
Public Laws of 1929, either a state or national bank may purchase the 
assets of another bank, including the statutory liability of the = stock- 
holders of the selling bank. upon such terms as are agreed upon and 
approved by the Corporation Commission, and suit on the statutory 
liability of the stockholders of the selling bank may be instituted in 
the name of the purchasing bank to the use of the selling bank within 
three vears from the date of the transfer, and chapter 113, Public Laws 
of 1927, now C. S., 218(c) does not repeal chapter 15, Public Laws of 
1921. as amended, and is inapplicable when the liquidation is under the 
provisions of that act, and the amendment of the act of 1921 by chapter 
73, Public Laws of 1929, being only to correct a typographical error, does 
not affect the right of action accruing prior to its enactment, it being 
Significant only as legislative construction that the act of 1921 was not 
repealed by the aet of 1927. 


AppEeaL by defendant from Mzdyette, /., at August Special Term, 
1930, of Wayne. Affirmed. 

This action to recover of the defendant, a stockholder of the Peoples 
Bank and Trust Company, a banking corporation organized under the 
laws of this State, now insolvent, the full amount for which said de- 
fendant is liable, under C. 8., 219(a), to the creditors of said corpora- 
tion, was heard on defendant’s demurrer to the complaint. 
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The essential facts alleged in the complaint are as follows: 

Prior to 138 January, 1927, the Peoples Bank and T:-ust Company, a 
corporation organized under the laws of this State, was engaged in the 
banking business at Goldsboro, N. C. On said day the said corporation 
closed its doors and ceased to do business. It was on said day, and since 
has been continuously, insolvent. No receiver has been appointed for 
said corporation, nor has the Corporation Commission taken possession 
of said corporation for the purpose of liquidating its aifairs, as author- 
ized by statute. 

On 30 April, 1927, with the consent and approval of the Corporation 
Commission, first had and obtained, the said Peoples Bank and Trust 
Company sold and transferred to the Wayne National Bank of Golds- 
boro, N. C., “all of its assets of every kind, including stockholders’ 
hability, such transfer and sale being upon the terms agreed upon and 
approved by the Corporation Commission and by two-thirds vote of the 
board of directors of said Peoples Bank and Trust Company. Said sale 
and transfer of assets was not only approved by a two-thirds vote of the 
board of directors, but was also ratified and approved by more than two- 
thirds in interest of the stockholders of said Peoples Bank and Trust 
Company, at a meeting of said stockholders duly called and held for said 
purpose on or about 27 April, 1927.” In consideration of said sale and 
transfer, the Wayne National Bank assumed and agreed to pay all the 
debts and liabilities of the Peoples Bank and Trust Company. 

After 13 January, 1927, and prior to the date of said sale and transfer 
of its assets by the Peoples Bank and Trust Company to the Wayne 
National Bank, to wit, 30 April, 1927, certain stockholders of the 
Peoples Bank and Trust Company, owning approximate_y two-thirds of 
its capital stock, voluntarily paid in the full amount for which each of 
said stockholders was liable under C. S., 219(a), and said amounts were 
transferred and delivered to the Wayne National Bank; said amounts 
have been applied by the said Wayne National Bank in payment of 
claims of depositors and creditors of said Peoples Bank and Trust Com- 
pany. The full amount for which each stockholder of the Peoples 
Bank and Trust Company is hable, as an individual, will be required to 
pay off and discharge the claims of depositors and er2ditors of said 
Bank and Trust Company. Under its agreement with the Peoples Bank 
and Trust Company, the Wayne National Bank has the right to 
recover of said stockholders the amounts for which each is liable. 

On 13 January, 1927, the defendant was, and he is now a stockholder 
of the Peoples Bank and Trust Company, owning twenty shares of its 
capital stock, of the par value of $2,000. The defendant has failed and 
refused to pay to plaintiff the amount, or any part thereof, for which 
he is liable as a stockholder of said Peoples Bank and Trust Company. 
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Plaintiff demands judgment in this action that it recover of the de- 
fendant the sum of $2,000, with interest thereon from 30 April, 192%, 
and the costs of the action. 

The defendant demurred to the complaint for that the facts stated 
therein are not sufficient to constitute a cause of action, on which plain- 
tiff is entitled to recover of the defendant. 

From judgment overruling the demurrer, and allowing defendant time 
to file an answer, the defendant appealed to the Supreme Court. 


Dickinson & Freeman for plaintiff. 
NW. Outlaw, Hugh Dortch and L. T. Moore for defendant. 


Connor, J. The sale and transfer of its assets by the Peoples Bank 
and Trust Company to the Wayne National Bank, on 30 April, 1927, 
for the purpose of its liquidation, was authorized by statute. Section 15 
of chapter 4, Public Laws of 1921, as amended by chapter 47, Public 
Laws of 1927, and by chapter 73, Public Laws of 1929, 1s as follows: 

“Whenever the Corporation Commission shall approve it, any bank 
may sell and transfer to any other bank, either State bank or Nationa! 
bank, all of its assets of every kind, including stockholders’ hability, 
upon such terms as may be agreed upon and approved by the Corpora- 
tion Commission and by two-thirds vote of its board of directors. A 
certified copy of the minutes of any meeting at which such action is 
taken, under the oath of the president and cashier, together with a copy 
of the contract of sale and transfer, shall be filed with the Corporation 
Commission. The purchasing bank may institute suit against the stock- 
holders in the name of the selling bank as plaintiff at any time within 
three years from the date of the sale and transfer and judgment in the 
action shall be a lien against each stockholder for the amount of stock 
hability.” 

The essential provisions of this statute were in force on 30 Apri, 
1927. The amendment by chapter 73, Public Laws 1929, was for the 
purpose of correcting a typographical error in chapter 47, Public Laws 
1927, and had no other effect. It is significant, however, as showing 
legislative construction that section 15 Public Laws 1921, as amended 
by chapter 47, Public Laws 1927, had not been repealed, altered or 
amended by chapter 113, Public Laws 1927. 

This action by the Peoples Bank and Trust Company to the use of 
the Wayne National Bank is expressly authorized by the above-quoted 
statute. It appears from the allegations of the complaint, which are 
admitted by the demurrer, that the facts stated therein are sufficient to 
constitute a cause of action on which plaintiff is entitled to recover of 
the defendant. The contention of the defendant that chapter 113, 
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Public Laws 1927, supersedes the statute by which the sale and transfer 
of its assets by the Peoples Bank and Trust Company to the Wayne 
National Bank was authorized, cannot be sustained. The procedure pre- 
scribed by said statute, which is now C. S., 218(c) for the liquidation 
of an insolvent banking corporation and for the assessment of the 
amounts for which its stockholders are liable under C. S., 219(a), is 
not applicable, when the liquidation is under section 15, Public Laws 
1921, as amended by chapter 47, Public Laws 1927, ancl by chapter 73, 
Public Laws 1929. 

There is no error in the judgment overruling the demurrer in the 
instant case and allowing defendant to file an answer to the complaint. 
The judgment is 

Affirmed. 





A. ROSCOWER v. GEORGE D. BIZZELL Et At. 
(Filed 5 November, 1980.) 


Banks and Banking H b—Stockholder of insolvent bank not sustaining 
peculiar damage may not bring independent action against bank 
officers. 


The officers and directors of a bank are trustees or yuasi-trustees in 
respect to the performance of their official duties and are liable for 
either wilful or negligent failure to perform them, but a particular stock- 
holder may not maintain an independent action agains: them for such 
negligent failure to recover for the loss of value of his stock, without 
allegation and proof that he has sustained a loss peculiar to himself, o1 
allegation of demand upon the receiver to bring the action and his re- 
fusal to do so, and a demurrer to the action of such particular stock- 
holder is properly sustained and the action dismissed. 


AppraL by plaintiff from Midyette, J., at August Special Term, 1930, 
of Wayne. Affirmed. 

This is an action to recover of the defendants, officers and directors 
of the Peoples Bank and Trust Company, a corporation organized under 
the laws of this State, the sum of $2,000, damages sustainad by plaintiff, 
a stockholder of said corporation, in the loss of his stock, and resulting 
from the insolvency of the Peoples Bank and Trust Company. In his 
complaint, plaintiff alleges that said insolvency was caused by the negli- 
gence and wrongful acts of defendants, as specifically alleged therein, in 
the performance of their official duties. 

The action was heard on defendants’ demurrer ore tenus to the com- 
plaint, for that the facts stated therein are not sufficient to constitute a 
cause of action, on which plaintiff is entitled to recover of the defend- 
ants. 
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The essential facts alleged in the complaint are as follows: 

Prior to 18 January, 1927, the Peoples Bank and Trust Company, a 
corporation organized under the laws of this State, was engaged in the 
banking business at Goldsboro, N. C. On or about said day, the said 
corporation closed its doors and ceased to do business. Thereafter, and 
prior to 80 April, 1927, it was ascertained that the said Peoples Bank 
and Trust Company was insolvent. 

On 30 April, 1927, the Peoples Bank and Trust Company sold and 
transferred all its assets to the Wayne National Bank, of Goldsboro, 
N. C., for the purpose of its liquidation. It is now wholly insolvent, 
and its capital stock utterly worthless. By reason thereof, the plaintiff, 
as the owner of twenty shares of said capital stock, of the par value of 
$2,000, has sustained a loss in the sum of $2,000. 

Defendants are now, and for some time prior to the date of its insol- 
vency, were officers and directors of said Peoples Bank and Trust Com- 
pany, and as such had entire control and management of its affairs. The 
insolvency of said Peoples Bank and Trust Company was caused by the 
negligence and wrongful acts of the defendants, as specifically alleged in 
the complaint, in the performance of their official duties. 

The court was of opinion that the facts stated in the complaint are 
not sufficient to constitute a cause of action on which plaintiff is en- 
titled to recover, and in accordance with said opinion, sustained the 
demurrer, ore tenus, to the complaint. 

From judgment sustaining the demurrer and dismissing the action, 
plaintiff appealed to the Supreme Court. 


N.W. Outlaw, Hugh Dortch and L. I. Moore for plamtrff. 
Teague & Dees, D. H. Bland, J. N. Smith, Kenneth C. Royall, 
J. Faison Thomson and P. B. Edmundson for defendants. 


Connor, J. The principle is well settled that “directors and manag- 
ing officers of a corporation are deemed by the law to be trustees or 
quasi-trustees, in respect to the performance of their official duties inci- 
dent to corporate management, and are therefore liable for either wilful 
or negligent failure to perform their official duties. Therefore, if there 
is a loss of the corporation’s assets, caused and brought about by the 
negligent failure of its officers to perform their duties, the corporation, 
or its receiver, in case of insolvency, can maintain an action therefor.” 
This principle has been uniformly recognized, and consistently applied 
by this Court. Minnis v. Sharpe, 198 N. C., 364, 151 8. E., 735; 
Braswell v. Morrow, 195 N. C., 127, 141 8. E., 489; S. v. Trust Com- 
pany, 192 N. C., 246, 184 S. E., 656; Besseliew v. Brown, 177 N. C., 65, 
97 S. E., 748; Whatlock v. Alexander, 160 N. C., 465, 76 5. E., 538; 
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MeIver v. Hardware Co., 144 N. C., 478, 57 S. E., 169. The principle 
has not been and ought not to be relaxed. Creditors and stockholders of 
corporations organized and doing business under the laws of this State 
are entitled to the strict and uniform enforcement of this principle. 

However, this salutary principle, which requires of the officers and 
directors of a corporation, diligence and good faith in the performance 
of their official duties, is for the protection of the corporation, and of 
all its creditors and stockholders alike; it cannot ordinarily be invoked 
for the sole benefit of a single creditor or stockholder, who has sustained 
no loss peculiar to himself as a result of a breach of their official duties 
by the officers and directors of the corporation. Where the loss falls on 
the corporation, and all its creditors and depositors suffer alike, an 
action to recover the damages resulting from the loss can be maintained 
ordinarily only by the corporation, or, upon its insolvency, by its re- 
ceiver, or assignee. The right of action is an asset of the corporation, 
which upon its insolvency vests in its receiver, or assignee, for the 
benefit, first, of its creditors, and, second, of its stockholders. The appli- 
cation of this principle secures a just and equitable distribution of any 
sum or sums recovered of the officers and directors of «he corporation 
among the creditors or stockholders of the corporation, which has in the 
first instance sustained the loss for which its officers and directors are 
liable. Wall v. Howard, 194 N. C., 310, 189 S. E., 449; Corp. Com. r. 
Bank, 193 N. C., 113, 186 S. E., 362; Douglass v. Dawson, 190 N. C., 
458, 180 S. E., 195; Coble v. Beall, 130 N. ©., 533, 41 §. E., 793. 

In the instant case, it is not alleged in the complaint that the Wayne 
National Bank, to which all the assets of the Peoples Bank and Trust 
Company have been sold and assigned for the purpose of liquidation. 
has upon demand of the plaintiff, refused or failed to institute an action 
against the defendants, for the recovery of the damages sustained by the 
Peoples Bank and Trust Company by reason of the alleged negligence 
and wrongful acts of defendants. Ham v. Norwood, 196 N. C., 763, 147 
S. E., 291, is not, therefore, applicable. Nor is this action prosecuted 
by the plaintiff, in his own behalf and in behalf of all other stockholders 
and creditors of the Peoples Bank and Trust Company. Plaintiff de- 
mands Judgment only for the damages which he has sustained by reason 
of the negligence and wrongful acts of defendants. As the loss sustained 
by plaintiff is not, upon the facts stated in the complaint, peculiar to 
him, he is not entitled to recover in this action. 

We find no error in the judgment sustaining defendants’ demurrer 
ore tenus, and dismissing this action. The judgment is 

Affirmed. 
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W. D. GLOVER y. 8. L. DAIL. 
(Filed 5 November, 1930.) 


Agriculture D b—Holder of crop lien is entitled to surplus from crop 
grown under contract with landlord after payment of landlord’s lien. 


The statutory landlord’s lien, C. 8., 2355, is superior to that of one 
furnishing supplies to the cropper, C. S., 2480, but where the cropper 
under a separate contract with the landlord raises a certain crop the 
lien for advancements attaches to such crop, and where the landlord has 
received the payment for the entire crop including the special crop under 
separate contract with the cropper and pays himself the amount due 
as rent, the lien for advancements attaches to the surplus and the holder 
of the lien may recover thereon from the landlord. 


AppraL by defendant from Moore, Special Judge, at October Term, 
1929, of Pasquotank. Affirmed. 

The appeal of the defendant from the judgment of a justice of the 
peace of Pasquotank County in this action was heard on a statement of 
facts agreed which are substantially as follows: 

On or about 1 January, 1928, the defendant and one W. T. Forehand 
entered into a contract by which defendant rented to the said W. T. 
Forehand, for agricultural purposes, during the year 1928, a tract of 
land owned by the defendant and situate in Pasquotank County. The 
said W. T. Forehand agreed to cultivate the said tract of land, and to 
deliver to the defendant, as rent for the same, one-third and one-fourth 
of the crops grown thereon. Under this contract the said W. T’. Fore- 
hand entered into possession of the said land, and made preparation for 
the cultivation of the same. 

On 3 February, 1928, the said W. T. Forehand executed a paper- 
writing by which he conveyed to the plaintiff all the crops to be grown 
by him on the land of defendant, during the year 1928, for the purpose 
of securing the payment of advancements to be made to him by the 
plaintiff, to enable him to cultivate said land and to harvest said crops. 
This paper-writing was duly recorded on 4 February, 1928. It was 
sufficient in form to give to plaintiff a len as provided by statute on 
said crops. Thereafter, on account of advancements made to him by 
the plaintiff, the said W. T. Forehand became indebted to plaintiff in 
the sum of $84.23. This sum was due and unpaid at the date of the 
commencement of this action. 

Some time after 3 February, 1928, the defendant and the said W. T. 
Forehand entered into a contract by which the said W. T. Forehand 
agreed to plant and cultivate a crop of Irish potatoes on said land. The 
defendant agreed to pay to the said W. T. Forehand, for his labor in 
the planting and cultivation of said crop of Irish potatoes, $1.50 per 
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barrel for all the potatoes delivered to him from said crop. It was 
expressly agreed by and between defendant and the said W. T. Forehand, 
that the latter should have no interest in or title to said Irish potatoes, 
but should be paid only for his labor in planting and cultivating the 
Same, in accordance with the terms of the said contract. Thereafter the 
said W. T. Forehand planted and cultivated on defendant’s land a crop 
of Irish potatoes. 

W. T. Forehand died during the month of May, 1928. By agreement 
between defendant and a son-in-law of W. T. Forehand, the latter con- 
tinued the cultivation of the crops on said land, including the Irish 
potato crop planted by the said W. T. Forehand, under the contracts 
entered into by and between defendant and the said W. 7’. Forehand. 

On 25 June, 1928, the defendant received from the crop of Irish 
potatoes made on his land during 1928, by the said W. T. Forehand and 
his son-in-law, 175 barrels and thereby became indebted to the said 
W. T. Forehand, under the contract with respect to the Irish potatoes 
in the sum of $262.50. Defendant has paid to the son-in-law of W. T. 
Forehand on account of said indebtedness the sum of $:.04.50, and has 
paid to certain creditors of the said W. T. Forehand, at the request of 
his widow and son-in-law, the balance due on account of said Irish pota- 
toes. Defendant has paid a sum in excess of the indebtedness due to the 
plaintiff on debts of W. T. Forehand for which the defendant was not 
liable, as landlord. 

The court was of opinion that upon the foregoing facts plaintiff is 
entitled to recover of defendant, by reason of his lien under the paper- 
writing executed by W. T. Forehand, the sum of $84.23. 

From judgment that plaintiff recover of defendant the sum of $84.23, 
with interest and costs, the defendant appealed to the Supreme Court. 


Ehringhaus & Hall for plaintoff. 
George J. Spence for defendant. 


Connor, J. By virtue of the paper-writing executed by W. T. Fore- 
hand on 3 February, 1928, and duly recorded on 4 February, 1928, the 
plaintiff had a lien on all the crops to be grown on the land of defendant 
by the said W. T. Forehand during the year 1928. C. &., 2480. This 
lien was subject, of course, to the lien of defendant as landlord, on said 
crops. ©. 8., 2355. With respect to all other creditors of W. T. Fore- 
hand, this lien had priority. Under the contract between defendant and 
the said W. T. Forehand, in force at the date of the lien, the said W. T. 
Forehand had an interest in the crops which he could convey and on 
which he could give a valid statutory lien. 

No contract or agreement entered into by and between defendant and 
W. T. Forehand, with respect to the crops to be grown on defendant’s 
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land during 1928, subsequent to the date of the paper-writing, can affect 
the rights of plaintiff under his lien. This hen attached to and was 
enforceable against all crops, including the Irish potato crop, grown on 
defendant’s land by W. T. Forehand, during the year 1928. 

Plaintiff, therefore, had a lien on the interest of W. T. Forehand in 
the Irish potato crop grown by him on defendant’s land, under the 
contract in force on 4 February, 1928, and entered into by and between 
defendant and the said W. T. Forehand. It is apparent from the facts 
agreed that this interest exceeded in value all amounts due by W. T. 
Forehand to the defendant, for which defendant, as landlord had a prior 
lien. Defendant having received the value of this interest, and failed 
to account to plaintiff for same, is liable to plaintiff for the amount now 
due to the plaintiff by the said W. T. Forehand. We find no error in the 
judgment. It is 

Affirmed. 





SOUTHERN GRAIN AND PROVISION COMPANY v. ALLEN J. 
MAXWELL, COMMISSIONER OF REVENUE. 


(Filed 5 November, 1930.) 


Taxation A d—License tax on wholesale grocers who operate a cold 
storage chamber is constitutional as reasonable classification. 

The power of the Legislature to classify subjects for the purpose of 
taxation is flexible, and the reasonableness of any classification will gen- 
erally be construed with reference to the facts of the particular case, 
the predominant limitation on the power to classify being that the 
classification must be reasonable and not arbitrary and must rest upon 
some substantial difference between the classes, and that the burden must 
be equal upon all in the same class, and a special classification by statute 
of wholesale grocers operating a cold storage chamber of some character 
for the preservation of fresh meats, as distinguished from those who 
handle only canned meats not requiring refrigeration, is a reasonable 
classification imposing an equal burden upon all of the class, and is 
constitutional and valid. 


Cryin action, before Johnson, Special Judge. at February Special 
Term, 1930. From Wake. 

The plaintiff is a North Carolina corporation, operating under the 
laws of said State and engaged in the business of buying and selling 
grain, hay, meat, and all kinds and classes of groceries at wholesale, 
and in the course of its business buys and sells meat and packing-house 
products, both fresh and cured. The defendant, as Commissioner of 
Revenue for said State, pursuant to chapter 345, section 135, Public 
Laws of 1929, demanded of plaintiff a license or privilege tax of $150. 
The plaintiff alleged that in connection with its business it had in- 
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stalled a refrigerating chamber in which the fresh meat products handled 
by it are stored. The plaintiff permits no other person to store any 
meats or property in said refrigerating room. The following facts were 
agreed to by the parties, to wit: “In addition to the facts set out in the 
pleadings, the following additional facts are agreed upon in this cause: 
There are approximately 400 wholesale grocers in the State of North 
Carolina, Practically all, if not all, of such wholesale grocers are 
wholesale dealers in meat-packing-house products, buying and selling 
canned goods of all sorts which are products of various ar.d sundry meat- 
packing houses. Very few, if any, of said wholesale grocers either own, 
lease, rent or operate a cold-storage warehouse in connection with such 
wholesale business. Practically no wholesale dealers in meat-packing- 
house products either own, lease, rent or operate a cold-storage ware- 
house in connection with such wholesale business unless such dealer 
handles fresh meats, the product of meat-packing houses. Cold-storage 
houses are not necessary to preserving canned goods, the products of 
meat-packing houses. Cold-storage houses are necessary in handling 
fresh meats, the product of meat-packing houses. Only such wholesale 
grocers or dealers who operate in connection with their wholesale busi- 
ness a cold-storage warehouse or a cold-storage chamber of some char- 
acter, are required to pay the license tax imposed by section 135 of 
Schedule B of chapter 345 of the Public Laws of 1929, commonly called 
the Revenue Act.” 

Upon the foregoing facts and other facts appearing in the pleadings, 
the trial judge decreed that section 135, chapter 345, Public Laws of 
1929, was valid and constitutional and contained “a proper and fair 
classification for the purposes of the tax therein imposed. 

From said judgment plaintiff appealed. 


Connor & Hull for plainteff. 
Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Brocpen, J. The facts disclose that the plaintiff operates a cold- 
storage chamber, warehouse, or refrigerating room in which to preserve 
fresh meats owned and sold by him. Wholesale grocers or dealers in 
meat products are not liable for the tax unless they operate in connec- 
tion with their wholesale business a cold-storage warehouse or refrigerat- 
ing room of some character or description. Therefore, the sole question 
of law involved is whether the operation of such cold storage or refriger- 
ating room for handling and preserving fresh meat constitutes such 
separate, specific and reasonable classification as the law contemplates. 

The power of the State to classify for the purpose of taxation is 
flexible and must of necessity cover a wide range. The predominant 
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limitation imposed by the fundamental law upon the exercise of such 
power is declared to be that the classification “must be reasonable and 
not arbitrary, and must rest upon some ground of difference having a 
fair and substantial relation to the object of the legislation so that all 
persons similarly circumstanced should be treated alike.” Loursvelle 
Gas & Electric Co. v. Coleman, 48 Supreme Court Reporter, 423, Tea 
Co. v. Doughton, 196 N. C., 145. Indeed, the foregoing statement of the 
principle, and words of like import and meaning found in the decisions, 
have grown into a legal formula as constant and familiar as the formula 
for the chemical composition of water. The legal formula is made up 
of two constituent elements, to wit: (a) Reasonable classification; (b) 
equality of burden upon all in the same class. 

The courts have not set a certain and unvarying standard for de- 
termining the reasonableness of the classification and have generally 
been content to apply the law upon the facts as presented in the par- 
ticular case. This Court in Rosenbaum v. City of New Bern, 118 N. C., 
83, has held that a merchant selling new clothing and also second-hand 
clothing was subject to a separate license tax upon both branches of the 
business upon the theory that a classification based upon the sale of new 
clothing and second-hand clothing was reasonable. It is not overlooked 
that in the case mentioned there was an aspect of exercise of police 
power and yet there was a separate license tax of one dollar for the 
privilege of merchandising within the city and another license tax of 
four dollars per month for the privilege of selling second-hand clothing. 
The court expressly declared in reference to the four-dollar tax that “the 
ligense tax was lawfully imposed, if the municipality was clothed with 
the power to classify, and did not discriminate in the exercise of its 
delegated authority.” Furthermore, this Court has held that a person 
engaged in the business of operating automobiles for the transportation 
of property for a distance of more than fifty miles was subject to a 
license tax, although if such automobiles or motor vehicles transported 
property less than fifty miles, no additional license tax therefor was 
required. Clark v. Maxwell, 197 N. C., 604. Certainly, if the sale of 
new clothing and second-hand clothing can be classified as separate and 
distinct business enterprises within the purview of license tax laws, or 
if trucks hauling property more than fifty miles would be subject to 
such license tax, then it would appear that a wholesale dealer in meat 
products who also operates a refrigerating room for the care and preser- 
vation of fresh meat would also be subject to classification. S. v. Carter, 
129 N. C., 560; Mercantile Co. v. Mt. Olive, 161 N. C., 121; Lacy v. 
Packing Co., 184 N. C., 567; Armour Packing Co. v. Lacy, 200 U.S., 
227, 50 Law Ed., 451. 

Affirmed. 
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J. R. LAWSON anp SALLIE LAWSON vy. J. G. KEY ann EDWARD ™M. 
LINVILLE, TRUSTEE. 


(Filed 5 November, 1980.) 


Mortgages C c—Thirdly executed mortgage, secondly registered, referring 
to two prior executed encumbrances, is prior to secondly executed 
mortgage registered thereafter. 

No notice, however full and formal, can replace the statutory notice 
of registration, C. 8., 8811, and where a second mortgage is executed and 
delivered, but not registered until after the registration of a third mort- 
gage, the mortgage third in execution is prior to the mortgage secondly 
executed and subsequently registered, and this result is not changed by 
the fact that the mortgage third in execution contained a reference 
immediately after the description that the lands were the same conveyed 
in a first and second deed of trust, and contained a warranty against 
encumbrances “‘except as aboye stated,” the references being insufficient 
to show that the parties intended to recognize the prior instruments as 
superior liens. 


AppEAL by plaintiffs from Johnson, Special Judge, at March Term, 
1930, of Surry. 

Civil action to restrain sale under foreclosure of alleged third deed of 
trust. 

Additional parties were brought in and all matters adjusted by 
agreement, save the single question as to the priority of liens between the 
alleged second and third deeds of trust. 

The fact situation, bearing upon this question, is as follows: 

1. On 22 April, 1924, J. R. Lawson and wife executed and delivered 
to A. D. Folger, trustee, a deed of trust on certain real estate in Surry 
County, to secure an indebtedness of $4,167.60 to R. F. Hemmings. This 
instrument was not registered until 19 May, following: 

2. In the meantime, between the execution of the Lawson-Folger- 
Hemmings deed of trust and its registration, to wit, on 24 April, 1924, 
J. R. Lawson and wife executed and delivered to E. M. Linville, trustee, 
another deed of trust on the same property to secure an indebtedness of 
$700 to J. G. Key. This instrument was duly registered the next day, 
25 April. 

3. Immediately following the description of the property in the 
Lawson-LinvilleKey deed of trust appear the words: “This being the 
same lands conveyed this year to the Greensboro Joint Stock Land Bank 
in a deed of trust for $1,392 and a second deed of trust to R. F. Hem- 
mings for $1,400.” And the warranty clause contains the recital that 
the premises are free and clear from any and all encumbrances, “except 
as above stated.” 
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4. It is agreed that J. R. Lawson and wife, during the year 1924, 
executed only one deed of trust to A. D. Folger, trustee for R. F. Hem- 
mings, the same being in the sum of $4,167.60, and that the reference in 
the deed of trust from J. R. Lawson and wife to E. M. Linville, trustee, 
for J. G. Key, is to this $4,167.60 encumbrance, though erroneously 
stated “for $1,400.” 

5. The first deed of trust to the Greensboro Joint Stock Land Bank 
has been paid and canceled. 

From a judgment declaring the lien of the Lawson-Linville-Key deed 
of trust superior to that of the Lawson-Folger-Hemmings deed of trust, 
the plaintiffs appeal, assigning error. 


Folger & Folger for plaintiffs. 
W. L. Reece and EF. C. Bivens for defendants. 


Stacy, C. J., after stating the case: Are the references in the Lawson- 
Linville-Key deed of trust to the prior, but subsequently registered, 
Lawson-Folger-Hemmings deed of trust sufficient to make the len of the 
latter superior to that of the former? We think not. 

The references in question do not show that the parties intended to 
recognize the prior instruments as superior liens, unless duly registered, 
and it is well-nigh axiomatic that “no notice, however full and formal, 
will supply the place of registration.” Prano Co. v. Sprudll, 150 N. C., 
168, 63 S. E., 723. 

The facts of the instant case bring it within the principles announced 
in Story v. Slade, ante, 596; Hardy v. Abdallah, 192 N. C., 45, 133 
S. E., 195; Blacknall v. Hancock, 182 N. C., 369, 109 S. E., 72, and 
Piano Co. v. Spruill, supra, rather than those applied in Hardy v. 
Fryer, 194 N. C., 420, 189 8. E., 833; Bank v. Smith, 186 N. C., 635, 
120 S. E., 215; Bank v. Vass, 130 N. C., 590, 41S. E., 791; Brasfield v. 
Powell, 117 N. C., 140, 23 8. E., 106, and Hinton v. Lergh, 102 N. C., 
28, 8S. E., 890. 

For the lien of a subsequently registered instrument to take prece- 
dence over one previously registered, it must appear that the latter was 
executed in subordination to the former. Hardy v. Fryer, supra. 

Affirmed. 
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HENRY A. GRADY, Jr., ADMINISTRATOR D. B. N. OF GEORGE HOLL, 
DeEcEASED, v¥. MARTHA HOLL kT At. 


(Filed 5 November, 1930.) 


Insurance N a—Upon death of beneficiary of war risk insurance proceeds 
are to be distributed to heirs of insured as of the date of his death. 


Where the father and mother of a deceased soldier he ve received equal 
monthly payments from a policy of war risk insurance of the deceased 
us statutory beneficiaries, upon the death of the father intestate in the 
District of Columbia, the commuted value of the unpaid installments 
payable to him should be paid to his administratrix for distribution 
according to the law of distribution of the District of Columbia, the 
right to the proceeds thereof being determined as of the date of the 
death of the deceased soldier and not the death of the beneficiary, there 
being a distinction between the right to the property itself and that of its 
enjoyment. Jn re Estate of Pruden, ante, 256, cited anc applied. 


Civin action, before Daniels, J. From Sampson. 

Louis Bauer and Martha Bauer were duly married and some time 
thereafter a decree of absolute divorce was procured. Subsequently 
Martha Bauer married George Holl. Louis Bauer and Martha Bauer 
had a son named George Bauer. The son went with the mother after 
the divorce proceedings, and assumed the name of Holl after the re- 
marriage of his mother, and is hereafter referred to as George Holl. 
Louis Bauer, father of the said George Holl, had been married pre- 
viously to his marriage with Martha Bauer, mother of George Holl, and 
had a son named Louis Bauer, Jr. After the divorce between Louis 
Bauer and Martha Bauer (subsequently Martha Holl), the said Louis 
Bauer married Katherine Fisher, who was his legal wife at the time of 
his death. At the time of the death of Louis Bauer he left surviving two 
sons, to wit, Louis Bauer, Jr., and George Holl, and his widow, Kath- 
erine Bauer. George Holl was a soldier in France and held a policy of 
war risk insurance, amounting to $10,000, in which no beneficiary was 
designated in the event of his death. George Holl died in France in 
February, 1919, intestate, unmarried, and without issue. Upon the 
death of said soldier the United States Veterans’ Bureau awarded one- 
half of said insurance to Martha Holl, mother of said George Holl, and 
one-half to Louis Bauer, Sr., father of said George Holl, to be paid im 
monthly installments of $28.85 each. Louis Bauer, Sr., died intestate 
on 9 August, 1928. Thereafter, Mary E. Bauer qualified as adminis- 
tratrix of said Louis Bauer, Sr., and Henry A. Grady, Jr., plaintiff 
herein, qualified as administrator d. b. n. of George Hell, the deceased 
soldier. The commuted value of the remaining installments due Louis 
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Bauer, Sr., amounting to $3,045.00 was paid to Henry A. Grady, Jr., 
de bonis non of said George Holl, deceased, and said administrator now 
holds said money. Martha Holl, mother of George Holl, claims said 
sum of money less the costs and expenses of administration as the sole 
heir and distributee of her son, George Holl. Mary E. Bauer, adminis- 
tratrix of Louis Bauer, Sr., claims the said sum of money under the 
intestacy laws of the District of Columbia. The cause was duly heard 
and the trial judge ordered and decreed that the said sum of money 
belonged to the estate of Louis Bauer, Sr., deceased, subject only to the 
cost of administration upon the estate of said George Holl, and the 
court further ordered the plaintiff administrator to pay the fund to 
Mary E. Bauer, administratrix of Louis Bauer, Sr., deceased, to be 
administered in accordance with the laws of the District of Columbia, 
where said Louis Bauer, Sr., died. 
From judgment rendered Martha Holl appealed. 


Teague & Dees for Bauer Hstate. 
A. McL. Graham for Martha Holl, 


Broepen, J. This Court has held that under policies of war risk 
insurance, the distributees of the deceased soldier are to be ascertained 
at the date of the death of the soldier in accordance with the intestate 
laws of the State in which the soldier lived. That is to say, that the 
right of property of a deceased soldier under such policies is determined 
by the intestate laws of such State at the time of the death, although the 
right of enjoyment may then be outstanding in a statutory beneficiary. 
The majority of the cases can be harmonized by recognizing the dis- 
tinction between the right of property and the right of enjoyment. 
Indeed the identical question presented by the record has been expressly 
decided In re Estate of Pruden, ante, 256, and upon authority of such 
decision the judgment is 

Affirmed. 





ARTHUR M. WATERS v. LEVIN WATERS. 
(Filed 5 November, 1930.) 


1. Trial F a—Submission of one issue will not be held for error where 
appellant has had opportunity to present all contentions to jury. 
The submission by the trial court to the jury of only one issue will not 
be held for error where the appellant has been afforded ample opportunity 
to present all his contentions, both as to law and fact, thereunder. 
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2. Appeal and Error E a—tThe pleadings are necessary part of record 
proper and where they do not appear therein the appeal will be dis- 
missed. 


The rules of practice in the Supreme Court require among other things 
that the pleadings, issues and judgment shall be a part of the record 
proper, and this appeal, the record not including the summons or conm- 
plaint, and the Court, consequently not being informed as to the nature 
of the action, is dismissed. 


APPEAL by defendant from Nunn, J., at May Term, 1930, of Brav- 
FORT, 

Civil action presumably for debt, tried upon the following issue: “In 
what amount, if any, is defendant indebted to plaintiff? Answer: 
$125.00 with interest.” 

Judgment on the verdict, from which the defendant appeals, assigning 
as error the refusal of the court to submit other issues. 

The record contains the following recital: “The judge in his charge to 
the jury gave the contentions of both plaintiff and defendant, and 
charged the law arising upon same.” 


MacLean & Rodman for plaintiff. 
A. W. Bawley and L. M. Scott for defendant. 


Stacy, C. J. It appearing that each party was granted full and 
ample opportunity to present his contentions, both as to the law and the 
facts, no error can be imputed to the trial court in submitting the matter 
to the jury on a single issue. Potato Co. v. Jeanette, 174 N. C., 236, 
93 S. E., 795. 

Furthermore, it is provided by Rule 19, sec. 1, of the Rules of Prac- 
tice in the Supreme Court that “the pleadings on which “he case is tried, 
the issues and the judgment appealed from shall be a part of the 
transcript in all cases.” 192 N. C., p. 847. No summons or complaint 
appears in the record, hence we are not properly informed as to the 
nature of the action. The appeal, therefore, will be dismissed for 
failure to send up the necessary parts of the record proper. Plott v. 
Const. Co., 198 N. C., 782. 

Appeal dismissed. 
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L. C. WILKINSON er at. v. THE BOARD OF EDUCATION OF 
JOHNSTON COUNTY. 


(Filed 5 November, 19380.) 


1. Schools and School Districts B a—It is legislative function to formulate 
the means of providing six months school term. 

It is a legislative function to formulate the means of carrying out the 
provisions of Article IX, section 3 of our Constitution that each county 
of the State be divided into sehool districts with one or more public 
schools therein to be maintained at least six months in every year. 


2, Schools and School Districts D b—Determination of number of teach- 

ers is judicial or quasi-judicial function of board of education. 
Where the board of education of a county receiving State aid for the 

inaintenance of its schools from the State equalizing fund has submitted 
its budget for the expenses of the current year to the county commis- 
sioners, and the amount thereof is reduced by the county commissioners 
and the reduction accepted by the board of education, making the reduc- 
tion of certain items of its budget necessary; Held, the items of the 
budget which shall be affected are to be determined by the board of 
education, 3 C. S., 5429, and where the board, in the exercise of its 
judicial or quasi-judicial powers has reduced the number of teachers to be 
employed, mandamus will not He to compel it to employ the number of 
teachers contemplated in the original budget, which number had been set 
in accordance with sections 16, 17, chapter 245, Public Laws of 1929. 
3.C. 8., 5585, 5586, 5595, 5596, 5601, 56038, 5608. 

3. Mandamus A b—Mandamus will lie only to compel the performance of 
a legal duty and not a judicial or quasi-judicial function. 


Mandamus will not lie to control the exercise of discretion by a board. 
officer or court or of a judicial or quasi-judicial function, unless it clearly 
appears to the court that there has been an abuse of discretion, the 
function of the writ being to compel the performance of a ministerial 
or legal duty and not to establish a legal right. 


ApprEaAL by plaintiffs from Devin, J., at September Term, 1930, of 
JOHNSTON. 

This is an application for a writ of mandamus. The plaintiffs are 
residents of Johnston County and committeemen of certain school dis- 
tricts therein. They allege that the committeemen of the complaining 
school districts made formal request of the board of education of 
Johnston County for the election of teachers conforming in number to 
the provisions of the sixteenth and seventeenth sections of chapter 245 
of the Public Laws of 1929, and that the board, first promising com- 
pliance with their request, afterwards notified them that the number of 
teachers in their respective school districts would be reduced. The 
reduction was made by the board of education because the budget it had 
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proposed was reduced by the board of commissioners of Johnston 
County. The agreed statement of facts is as follows: 

1. The budget for the school year for 1930-31, as prepared by the 
board of education and submitted to the board of county commissioners 
of Johnston County provided for the number of teachers for the various 
schools mentioned in the pleadings in this cause, on the basis set out in 
sections 16 and 17 of chapter 245, enacted by the General Assembly of 
1929, known as the Hancock Bill. 

2. The board of education in exercising its discretion allowed two 
teachers for Pleasant Grove District No. 1, as it did in other schools of 
the same class where the average attendance for the previous year was 
between 35 and 45. 

3. Where the average attendance in the primary grades was 110, four 
teachers were allowed, and one additional teacher for each additional 
35 average attendance. 

4, The said budget as presented to the board of commissioners - pro- 
vided for sufficient funds to employ teachers on the above basis. 

5. The budget was regularly submitted to the board of commissioners 
of Johnston County for the swum of $590,250.12 for all purposes, includ- 
ing the salaries for the aforesaid teachers for the operation of the schools 
of Johnston County, for the constitutional term of six months for the 
school year 1930-31. 

6. Thereafter the board of commissioners returned the budget allow- 
ing $538,500, which budget was accepted by the defendant, the board 
of education, and thereafter, on, the ........ day of August, 1930, the 
board of education reduced the number of teachers as set out in the 
pleadings in this action and in the other districts of the county in the 
same relative proportion, in order to stay within the budget as returned 
by the county commissioners. 

7. Prior to the preparation of May budget the plaintiffs had made 
due request to be allowed the number of teachers for their various 
schools as originally allowed by the board of education, and more par- 
ticularly set out in the pleadings. 

Upon the foregoing facts it was adjudged that under the Public Laws 
of 1929, chapter 245, sections 16 and 17, the number of teachers to be 
employed was within the discretion of the board of education of 
Johnston County; that there was no abuse of discretion, and no failure 
to provide a term required by the Constitution, and that the application 
for a writ of mandamus be denied. The plaintiffs excepted and ap- 
pealed. 


James D. Parker, Paul D. Grady, G. A. Martin, Hugh A. Page and 
Wellons & Wellons for plaintiffs. 
Abell & Shepard for defendant. 
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Apams, J. The relief sought is a writ of mandamus to compel the 
board of education of Johnston County to provide for certain schools in 
the county the maximum number of teachers provided for in sections 
16 and 17 of chapter 245 of the Pubhe Laws of 1929; and the only 
question is whether upon the agreed statement of facts the plaintiffs are 
entitled to the relief prayed. The controversy is thus reduced to a very 
narrow compass. 

The Constitution provides that each county of the State shall be 
divided into a convenient number of districts In which one or more 
public schools shall be maintained at least six months in every year. 
Constitution, Art. IX, sec. 3. To formulate the means of meeting this 
requirement is a legislative function. Accordingly, it has been provided 
by statute that the county board of education of each county shall make 
an estimate of the amount necessary to continue the schools for a term 
of six months and that the board of county commissioners of each 
county shall determine and provide the amount necessary to maintain 
the schools for this period. From the State public school fund there 1s 
annually appropriated an amount sufficient to equalize as nearly as 
practicable the financial burden of supporting the schools for this term 
in the several counties. This “State Equalizing Fund” is apportioned 
by the State Board of Education to counties needing aid. Johnston is 
one of the counties receiving aid from this apportionment. In May the 
county board of education proposes a school budget for all the schools 
of a county for the ensuing year, setting forth the total estimated cost of 
maintaining all the schools of the county for a term of six months, and 
presents it to the board of county commissioners on or before the first 
Monday in June. The budget is intended to provide a current expense 
fund, a capital outlay fund, and a debt service fund. If the board of 
county commissioners approves the total amount of the budget, the 
board shall levy sufficient rates, after deducting the amount to be 
received from the State, to produce the amount asked for in the budget 
and to maintain the schools for six months. In the event of a disagree- 
ment between the county board of education and the board of county 
commissioners as to the amount of the current expense fund, the capital 
outlay fund, and the debt service fund they shall sit in joint session 
with a view to adjusting their differences, each board having one vote; 
and if there is a tie the clerk of the Superior Court shall act as arbi- 
trator upon the issues joined between the two boards, each haying the 
right of appeal from the clerk’s decision. 3 C. 8., 5585, 5586, 5595, 
5596, 1927, ch. 239, sec. 1), 5601 (1927, ch. 239, sec. 7), 5603, 5608 
(1927, ch. 239, sec. 12). 

The board of education of Johnston County submitted to the board of 
commissioners a budget for the sum of $590,250.12 for all purposes; 
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and this budget would have provided sufficient funds to employ teachers 
upon the basis laid down in the act of 1929. The board of commissfoners 
returned the budget, allowing $538,500, and it was accepted by the 
board of education. The proposed budget was thereby reduced in the 
sum of $51,750.12. Thereupon the board of education of Johnston 
County reduced the number of teachers as set out in the pleadings “in 
order to stay within the budget as returned by the county commis- 
sioners,”” 

It is suggested by the defendant that the number of teachers to be 
“allowed” under sections 16 and 17, supra (P. L., 1929, ch. 245) is 
within the discretion of the board of education; and it was so held by 
the trial judge. The plaintiffs say that the sections are mandatory and 
that the number of teachers is definitely fixed by the average daily 
attendance of pupils. The phraseology is sufficiently indefinite to 
permit, if not to require, resort to the rules generally applied in the 
construction of statutes, if the determination of this question were 
really essential to a disposition of the appeal. But in our opinion it is 
not essential. If the number of teachers is a matter within the discretion 
of the board of education the judgment refusing the writ must be 
affirmed. If it is not a matter of discretion, will not the same conclusion 
necessarily result from the agreed facts? 

The record does not disclose the items composing the reduction in the 
budget; but by reason of the reduction all the purposes designed by the 
board of education cannot be achieved. A decrease in tire proposed ex- 
penditures will necessarily result from a diminution of the proposed 
fund. By whom shall it be determined what fund or what subdivision 
of a fund the deficit shall primarily affect? Manifestly by the county 
board of education, upon whom are imposed all powers and duties 
respecting public schools which are not expressly conferred upon other 
officials. 3 C. S., 5429. It is not contemplated that the public school 
system shall be kept up without adequate funds or that the county board 
of education shall contract debts ad libitum for its maintenance. In 
Proctor v. Commesstoners, 182 N. C., 56, it was held that the issuance 
of bonds by a school district should be permanently enjoined where the 
statute purporting to authorize the bonds provided for a sinking fund 
and the taxable property of the district was not sufficient to pay the 
interest and provide a sinking fund which would be adequate. 

If the county board of education may determine what fund or what 
subdivision of a fund shall primarily be affected by the deficit can the 
courts by issuing a writ of mandamus control the exercise of the board’s 
judgment ? 

We need cite no authority in support of the proposition that man- 
damus cannot be invoked to control the exercise of discretion of a board, 
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officer, or court when the act complained of is judicial or guasz-judicial, 
unless it clearly appears that there has been an abuse of discretion. The 
function of the writ is to compel the performance of a ministerial duty— 
not to establish a legal right, but to enforce one which has been estab- 
lished. The right sought to be enforced must be clear and complete; 
the writ will not be issued to enforce an alleged right which is in doubt. 
Hayes v. Benton, 198 N. C., 379; Umstead v. Board of Elections, 192 
N. C., 189; Johnston v. Board of Elections, 172 N. C., 162; Britt cv. 
Board of Canvassers, vbid., 797. 

Our conclusion is that the duties imposed upon the defendant in de- 
termining the effect of the deficit upon the maintenance of the schools 
are not entirely ministerial and that they involve at least quasi-judicial 
functions which are not subject to control by mandamus. Judgment 


Affirmed. 








BEN J. DIXON er au. v. W. I. HOOKER &T Ar. 
(Filed 5 November, 1930.) 


Wills E b—In this case held: bequest was absolute and legatee had 
power of disposition of property by will. 

A bequest to the testator’s wife of all his personal property to have the 
use and benefit of as long as she may live, and in the event that she does 
not use it all “it is my wish and desire . . . that she give and 
bequeath” certain sums to designated persons, without further restraint 
either by residuary clause or otherwise, passes the absolute title to the 
personal property to the wife who may dispose of that remaining at her 
death as she desires, the wording of the testator’s will being insufficient 
to impose a trust upon the property or to control her disposition thereof, 
and being merely an expression of his wish in regard thereto. 


AppraL by plaintiffs and by defendant, the Christian Church of 
Greenville, N. C., from Barnhill, J., at May Term, 1930, of Prrt. 

Affirmed. 

This action arose out of a controversy involving the title to certain 
personal property now in the possession of the defendants, W. E. 
Hooker, and the Greenville Banking and Trust Company, executors of 
Mrs. Gertrude H. Coward, deceased. 

The action involves, primarily, the construction of certain items of 
the last will and testament of H. L. Coward, deceased, the husband of 
Mrs. Gertrude H. Coward, who died in Pitt County, during the year 
1922. The said items are as follows: 
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“Item 2. I hereby give and bequeath to my beloved wife, Gertrude H. 
Coward, for and during her natural life, all of my property, both reul 
and personal, to have the use and benefit of so long as she: lives.” 

“Item 6. My wish and desire is that in the event that my wife should 
not spend and use all of the personal property mentioned in Item 2 of 
this will for her support while she lives, that she give and bequeath at 
her death $1,000 in cash or bonds or stock to the Christian Church of 
Greenville, N. C., in which we hold membership, and the remainder of 
the said personal property mentioned in said item, she give and devise 
to my sister, Gabrella Dixon’s children, but I want my wife to use and 
spend just as much of said personal property as she desires for her 
comfort and pleasure.” 

By other items of his said last will and testament, the said H. L. 
Coward gave and devised to persons named therein the real property 
which by Item 2 he had given and devised to his wife, for life. 

Mrs. Gertrude H. Coward, by virtue of Item 2 of said last will and 
testament, became the owner, at the death of her husband, of certain 
personal property which was owned by him at his death. The personal 
property described in the complaint in this action is the remainder of 
said property, which she did not use or expend during her lifetime, for 
her comfort and pleasure. The title to this personal property, at her 
death, is the subject-matter of the controversy out of which this action 
arose. The said personal property is now in the possession of the de- 
fendants, executors of Mrs. Gertrude H. Coward, who died during the 
year 1929, having first made and published her last will and testament 
which has been duly probated and recorded in the office of the clerk of 
the Superior Court of Pitt County. 

By her last will and testament Mrs. Gertrude H. Coward did not give 
and bequeath to the Christian Church of Greenville, N. C., the sum of 
$1,000 in cash, or bonds or stock; she did, however, give and bequeath to 
said Christian Church of Greenville, N. C., by Item 4 of her last will 
and testament, the sum of $5,000, ‘‘to be used as a foundation of a fund 
for the construction of an educational building for that church.” 

By her last will and testament, Mrs. Gertrude H. Coward did not give 
and bequeath the personal property which she owned at her death, by 
virtue of Item 2 of the last will and testament of her Lusband, H. L. 
Coward, to the children of his sister, Mrs. Gabrella Dixon; she did not 
give and bequeath to said children any property whatever, nor did she 
refer in her last will and testament to the provisions of Item 6 of the 
last will and testament of H. L. Coward, deceased. By Item 8 of her 
last will and testament, the said Mrs. Gertrude H. Coward gave and be- 
queathed “all the rest, balance, and residue of her (my) property of 
whatever kind, nature and description, and wherever the same may be 
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located, to the Atlantic Christian College, Wilson, North Carolina, to 
be used by said college in the erection, enlargement and repair, equip- 
ment or maintenance of a library to be known as The Coward Memorial 
Library. The fund may be used by the college for either or all of the 
purposes enumerated above.” 

The plaintiffs in this action are the children of Mrs. Gabrella Dixon, 
sister of H. L. Coward, deceased, and the administrator, de bonis non, 
cum testamento annexo, of the said H. L. Coward. They and the de- 
fendant, the Christian Church of Greenville, N. C., contend that by a 
proper construction of Item 2 of the last will and testament of H. L. 
Coward, deceased, his wife, Gertrude H. Coward, was the owner, only 
for her life, of so much of the personal property given and bequeathed 
to her by said Item 2, as she did not use and spend during her life; and 
that by a proper construction of Item 6 of said last will and testament, 
the defendants, executors of the said Mrs. Gertrude H. Coward, now 
hold the personal property described in the complaint, in trust for the 
payment of the sum of $1,000 to the Christian Church of Greenville, 
N. C., and, after the payment of said sum, for the plaintiffs, the children 
of Mrs. Gabrella Dixon; and that if this contention is not sustained, 
that at the death of Mrs. Gertrude H. Coward, the plaintiff, adminis- 
trator, d. b. n., c. t. a, of H. L. Coward, was the owner and entitled to 
the possession of said personal property. 

The defendants, the executors of Mrs. Gertrude H. Coward, deceased, 
and the Atlantic Christian College, on the contrary, contend that upon a 
proper construction of Item 2 of the last will and testament of H. L. 
Coward, deceased, his wife, Mrs. Gertrude H. Coward, at his death, 
became the owner, absolutely, and not for her life only, of all the per- 
sonal property then owned by the said H. L. Coward; and that she took 
the absolute title to said personal property, with no trust whatever im- 
posed thereon by virtue of the provisions of Item 6 of the last will and 
testament of H. L. Coward, deceased. 

Upon consideration of these conflicting contentions the court was of 
opinion that the contentions of the defendants, other than the Christian 
Church of Greenville, N. C., should be sustained. 

From judgment on the admissions in the pleadings and in accordance 
with the opinion of the court, the plaintiffs and the Christian Church 
of Greenville, N. C., appealed to the Supreme Court. 


Louis W. Gaylord and Harding & Lee for the plaintoffs. 

Lewis G. Cooper for defendant, Christian Church of Greenville. 

Albion Dunn for defendants, executors of Mrs. Gertrude H. Coward. 

W. A. Lucas and F. G. James & Son for defendant, Atlantic Christian 
College. 


676 IN THE SUPREME COURT. [199 


_ a tt gre 





DIXON Uv. HOOKER. 


rr a, et 











Connor, J. The law with respect to the title by which Mrs. Gertrude 
H. Coward took the personal property given and bequeathed to her by 
her husband, H. L. Coward, deceased, by Item 2 of his last will and 
testament, is stated in the opinion of this Court in Jordan v. Sigmon, 
194 N. C., 707, 140 S. E., 620. Speaking of Item 2 of the last will and 
testament of M. D. Sigmon, involved in that case, which is almost identi- 
cal in language with Item 2 of the last will and testament of H. L. 
Coward, involved in the instant case, Stacy, C. J., says: 

“It will be observed that there is no residuary clause in the will, and 
no limitation over so far as the personal property is concerned. Under 
these conditions, a gift of personal property for life to the primary object 
of testator’s bounty, with power to use in any way that she may desire is 
generally construed to be an absolute gift of the property. Holt v. Holt, 
114 N. C., 242,18 S. E., 967; McMichael v. Hunt, 838 N. C., 344; Foust 
v. Ireland, 46 N. C., 184. Especially is this true when the property by 
reason of its amount and kind, may reasonably be expected to be con- 
sumed during the hfe of the donee, or within a short time after the 
death of the testator. Jn re Hstate of Rogers, 245 Pa., 206, 91 Atl, 
851, L. R. A., 1917A, 168. And this is not affected by the use of the 
words ‘for her support, comfort and enjoyment,’ as they are but terms 
consonant with full ownership of the property.” 

In Jones v. Fullbright, 197 N. C., 274, 148 S. E., 229, it is said: “The 
accepted doctrine is this: If an estate be given to a person generally or 
indefinitely, with a power of disposition, it carries the fee, unless the 
testator gives to the first taker an estate for life only, and annexes to it 
a power of disposition of the reversion. In that case the expressed hmi- 
tation for life will control the operation of the power, and prevent it 
from enlarging the estate toafee. 4 Kent Com., 520, cited in Chewning 
v. Mason, 158 N. C., 578. This doctrine has been clearly stated in 
reference to both real and personal property in several of our decisions, 
among which are T’roy v. Troy, 60 N. C., 624; Chewning v. Mason, 158 
N. C., 578; Allen v. Smith, 183 N. C., 222; Roane v. Robinson, 189 
N. C., 628. See, also, Roberts v. Saunders, 192 N. C., 191. In Long v. 
Waldraven, 113 N. C., 337, the following clause in the will of John B. 
Doub was contested: ‘It is my will that after the death of my wife my 
estate shall be equally divided between the heirs of my brothers and 
sisters, with the exception of one-third of my estate, which I leave at the 
disposal of my wife to be left as she may will.’ The Court held that 
the testator’s widow took a life estate in all the personalty with the 
power of disposing of one-third of it during her life, and that as she 
failed to make such disposition the personal property went to the heirs 
of the testator’s brothers and sisters.” 
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In Jones v. Fullbright, supra, it was held that where personal prop- 
erty was given and bequeathed by the husband in his last will and testa- 
ment to the wife, for her natural life, with a limitation over, upon her 
death, the wife took the property only for her life, notwithstanding said 
property was given and bequeathed to her to be used and disposed of 
during her life as she might see fit. In that case it is said: “But there 
was a direction that the proceeds of the personal property and of the 
cash referred to in paragraph 5 ‘not disposed of by her during her hfe,’ 
should be collected and sold for eash by a commissioner appointed by 
the court. We think it obvious that the testator thereby intended to 
give to his wife only a life estate in the personal property and in the 
cash described in paragraphs four and five of the will.” 

If the language used by H. L. Coward in Item 6 of his last will and 
testament, under a proper construction, is a limitation over of so much 
of the personal property given and bequeathed by him to his wife, Mrs. 
Gertrude H. Coward, for her life, as remained at her death, unused 
and unexpended by her during her life, for that said language is a 
direction by him that the sum of $1,000 should be paid to the Christian 
Church of Greenville, N. C., out of said property, and that the re- 
inainder should go to the children of his sister, Mrs. Gabrella Dixon, 
then under Jones v. Fullbright, Mrs. Gertrude H. Coward took only a 
life estate in said property, and there was error in the opnuon of the 
Court to the contrary. 

On the other hand, if the said language is not a limitation over, but 
is only an expression of the wish and desire which the testator had at 
the date of the execution by him of his last will and testament, and 
which he intended that his wife should observe or not, in her discretion, 
then under Jordan v. Sigmon, she was the owner of the property de- 
seribed in the complaint, absolutely, and not for her life only and the 
judgment of the Superior Court must be affirmed. 

It is clear from the language used by the testator in [tem 6 of his last 
will and testament that he did not give and bequeath to the Christian 
Church of Greenville, N. C., the sum of $1,000, nor did he give and 
bequeath to the children of his sister the said property or any part 
thereof; he was content to express a wish and desire that his wife, Mrs. 
Gertrude H. Coward, should make these gifts. There was no hmitation 
over of the personal property which he had given and bequeathed to his 
wife for her life by Item 2 of his will, for it is manifest that 1t was not 
the intention of the testator that the Christian Church of Greenville, 
N. C., or that the children of his sister should take under his Se at 
most they were to take from and under his wife, Gertrude H. Coward. 

It is also clear that the testator did not intend by the language used 
by him to impress upon the title of his wife to the personal property 
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given and bequeathed to her by Item 2 of his will, any trust in favor 
of the Christian Church of Greenville or of the children of his sister, 
Gabrella Dixon. Whether or not she should give and bequeath to said 
chureh the sum of $1,000, or to said children the rema:nder of the per- 
sonal property, given and devised to her by Item 2 of said will, and 
not used or expended by her during her life, was to be determined by her 
in the exercise of her discretion. As to the disposition of said personal 
property after the death of his wife, the testator was content to leave 
this matter to her discretion, realizing, doubtless, that the conditions 
under which he made his will might not exist after his death, and while 
his wife was living. 

This construction of the language in Item 6 of the last will and testa- 
ment of H. L. Coward is in accord with authoritative decisions of this 
Court. Springs v. Springs, 182 N. C., 487, 109 S. E., 839; Hardy v. 
Hardy, 174 N. C., 503, 93 S. E., 976; Carter v. Strickland, 165 N. C., 
69, 80S. E., 961; St. James v. Bagley, 188 N. C., 384, 50 8. E., 841. 

We find no error in the opinion of the court in accordance with which 
the Judgment was rendered. It is, therefore, 


Affirmed. 





J. iL. REICH, Traping as WACHOVIA PAINT AND TOP COMPANY, v. 
I. hk, TRIPLETT, O. W. BAYNES anpb F, F. HOFFMAN. 


(Filed 5 November, 19380.) 


1. Mechanics’ Liens A b—Where possession of property from mechanic ts 
obtained by fraudulent representations his lien thereon is not de- 
stroyed. 

Under the common law and the provisions of our statute, C. S.. 2485. 
one who repairs personal property loses his lien thereon by voluntarily 
surrendering possession to the owner, but where an automobile has been 
repaired and the artisan or mechanic is induced to part with possession 
upon false and fraudulent representations made by the owner that his 
check for the payment of the repairs was good and that he had suticient 
funds in the bank for its payment, and the mechanic relies thereon and 
surrenders possession of the car, he does not do so voluntarily and un- 
conditionally within the intent and meaning of the szatute, and the 
mechanic does not lose his lien for the value of the repairs done by him. 


2. Same—Mechanic induced to surrender possession of property by fraud 
does not lose his lien as against purchaser who takes with notice. 


Where in an action to enforce a mechanic’s lien for repairs to an 
automobile the evidence tends to show that the owner obtained possession 
of the property by false and fraudulent representations, and that the 
defendant in possession of the property was a purchaser from the holder 
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of a note secured by a prior chattel mortgage on the property, who had 
taken possession from the owner thereunder, and there is no evidence that 
the purchaser was a bona fide one for value without notice, the demurrer 
of the holder of the note and the purchaser from him is properly over- 
ruled. C, S., 567. 


AppraL by defendants, Baynes and Hoffman, from Johnson, Special 
Judge, and a jury, at June Term, 1930, of Forsyru. No error. 

This is an action by plaintiff against defendants to recover an auto- 
mobile by virtue of a lien for repairs, plaintiff alleging that the owner 
fraudulently obtained possession of the same after the repairs were 
made. Defendants, Baynes and Hoffman, denied the right of plaintiff 
to recover and set up the plea that they were innocent purchasers for 
value of the automobile and without notice of any fraud. 

The evidence of plaintiff was to the effect that prior to 7 May, 1929, 
the defendant, I. E. Triplett, was the owner of a Chrysler roadster 
automobile, Model 60, Car No. R-551-E. The defendant, I. E. Triplett, 
brought the automobile to the shop of plaintiff, who made repairs on 
same to the value of $162.75. The plaintiff alleged, and there was evi- 
dence to support the allegations: “That while the automobile was still 
in the plaintiff’s possession, and was still being held by the plaintiff 
under his lien, the defendant, Triplett, tendered to the plaintiff a check 
in the sum of $162.75 drawn on the Farmers National Bank and Trust 
Company, Southside Branch, Winston-Salem, N. C., under date of 
7 May, 1929, and that the defendant, Triplett, falsely and fraudulently 
represented to the plaintiff at that time that the eheck was good; that 
he had ample funds in the bank to pay the check, and that it would be 
honored on presentation; that such statement was false; that the de- 
fendant did not have sufficient funds in said bank to pay the check; that 
the same was presented in a reasonable time; that the plaintiff did not 
know, and had no reason to believe that the check was not good, and 
reasonably relied on such false and fraudulent representations, and in 
reliance thereon surrendered the possession of the automobile to Trip- 
lett.” 

Stipulation: “It is admitted that the defendant, O. W. Baynes, was 
the owner of the note secured by the chattel mortgage referred to in the 
complaint at the time the repair work was done on the automobile and 
the check dated 7 May, 1929, was given.” 

It was also in evidence that after the alleged false and fraudulent 
representations made by the owner to obtain the possession of the auto- 
mobile, Baynes took the automobile, under the note secured by the 
chattel mortgage, and sold it to Hoffman, but there 1s no evidence on 
the record that Hoffman purchased it for value and without notice of 
the alleged fraud. 
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Defendants offered in evidence the note referred to in the “Stipula- 
tion” heretofore made, being in the amount of $360, dated at Winston- 
Salem, N. C., 21 March, 1929, payable to C. E. Brown, or order, payable 
in stallments of $30 on 21 April, 1929, and a like sum the 21st day of 
each and every month until paid, signed by I. E. Triplett and Lake 
Triplett, endorsed “C. E. Brown.” 

Defendants offered in evidence the chattel mortgage, being from I. E. 
Triplett and wife, Lake Triplett, to N. S. Myers, for C. E. Brown, 
dated 21 March, 1929, covering Chrysler roadster, Motor No. 56529, 
Serial No. R-551-E, filed for registration 28 March, 1929, in the office 
of the register of deeds for Forsyth County, and registered 29 March, 
1929, in Book 256 of Mortgages, page 220. 

The issues submitted to the jury and their answers “hereto were as 
follows: 

“1. Was the plaintiff entitled to a lien under section 2435 of the Con- 
solidated Statutes for repairs to the automobile described in the com- 
plaint in the amount of $162.75, prior to the delivery of the automobile 
tof. E. Triplett? Answer: Yes. 

2. Did the plaintiff surrender possession of said automobile to I. E. 
Triplett upon false and fraudulent representation of the said I. E. 
Triplett that a check given in payment of said repair bill was good, as 
alleged in the complaint? Answer: Yes, 

3. At the time the plaintiff made repairs on the said automobile, was 
the defendant, O. W. Baynes, the owner of a chattel mortgage, duly 
executed and registered, and if so, what was the amount of said chattel 
mortgage? Answer: Yes, $360. 

4, What was the fair market value of said automobile at the time the 
same was sold by the defendant, Baynes, to his eodefendant, Hoffman ? 
Answer : $275. 

5. What was the fair market value of the said automobile at the 
time of the institution of claim and delivery proceedings? Answer: 
$250.” 


Parrish & Deal for plaintiff. 
Hastings ¢ Booe for defendants. 


Charkson, J. At the close of plaintiff’s evidence, and at the close of 
all the evidence, the defendants made motions in the court below for 
judgment as in case of nonsuit. C.S., 567. The court below overruled 
these motions, and in this we see no error. 

The question involved: Did the plaintiff, who had a lien for repairs, 
under C. S., 2435, and the common law, lose his lien as egainst the de- 
fendants, who claim under a prior recorded mortgage, when he was 
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induced to part with his possession by false and fraudulent representa- 
tions of the owner? We think not. 

C. S., 2435, in part, is as follows: “Any mechanic or artisan who 
makes, alters or repairs any article of personal property at the request 
of the owner or legal possessor of such property has a lien on such prop- 
erty so made, altered or repaired for his just and reasonable charge for 
his work done and material furnished, and may hold and retain pos- 
session of the same until such just and reasonable charges are paid,” ete. 
The statute further provides that, if the charges for repairs are not paid, 
the property in a certain way can be sold to pay for the repairs. 

In Johnson v. Yates, 183 N. C., 24, it is held, at p. 27, that this 
statute “1s applicable to any and all coutracts by oaeie or otherwise 
subsequently made and entered into. . . . <A further consideration 
of the statute will disclose that the lien provided for can only arise 
when the alterations or repairs are made at the instance of the ‘owner 
or legal possessor of the property.’ ”’ 

From the statute and the construction put upon it im the Johnson 
case, supra, the plaintiff had a lien superior to the defendants’ mortgage 
for the repairs made on the automobile. 

At common law where a laborer repaired a wagon and surrendered it 
to the owner before payment, the laborer has no hen. Possession 1s 
necessary to the existence of the lien. McDougall v. Crapon, 95 N. C.,, 
292; Vedder v. R. R., 124 N. C., 342. The hen on personal property 
given by this section apples when ‘possession is retained by the mechanic. 
Glazener v. Gloucester Lumber Co., 167 N. C., 676. Lf the mechanic 
or artisan surrenders possession of the property, he loses his len. 
Block v. Dowd, 120 N. C., 402; Tedder v. R. R., supra; 17 R. C. L,, at 
p. 606. 

In Auto Co. v. Rudd, 176 N. C., at p. 499, we find: “Defendant, im 
payment of the claim, gave plaintiff a check on the bank for the amount, 
importing a cash payment, and thereby plaintiff was imduced to sur- 
render the possession of the car. Defendant, believing that the repairs 
had been of no benefit, stopped payment of the check, but when he does so 
he must restore plaintiff’s possession and put him in the position to 
enforce his mechanic’s lien for the amount due. No doubt the defend- 
ant had no fraudulent purpose in giving the check, and the jury have 
found that there was no actual fraud, but having obtained possession of 
his car under a promise to pay cash, on refusal, he is estopped to resist 
enforcement of mechaniec’s lien by reason of the possession thus ac- 
quired.” 

In the present case the jury, under a careful and proper charge by 
the court below, setting forth every element for the jury to pass on 
necessary to constitute fraud, found that plaintiff surrendered the pos- 
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session of the automobile “upon false and fraudulent representations.” 
This finding makes the present case similar, if not stronger for the 
plaintiff than the case of Auto Co. v. Rudd, supra. The possession of 
the automobile was not surrendered voluntarily and unconditionally. 

An analogous case, sustaining the view here taken, is McGill v. Chil- 
howee Lumber Co., 111 Tenn., p. 552, 82 8. W., 210, 37 ©. J. “Liens,” 
sec. 57, at p. 336-7. 

From the position here taken as to the law applicable upon the facts 
in this action, we see no sufficient evidence on the record to sustain de- 
fendants’ contention that plaintiff waived the lien at the time he parted 
with the possession or in the delay in not repossessing =he automobile. 
Under the facts in this case defendants are not bona fide purchasers of 
the automobile in controversy for value and without notice of the fraud. 
Although in their answer defendants set up the plea that they were 
bona fide purchasers for value and without notice, there is no evidence 
on the record to sustain this view. There is no evidence on the record 
that Hoffman purchased the automobile in controversy for value and 
without notice of the false and fraudulent representations made to 
plaintiff by the owner to obtain possession of the automobile. Baynes, 
it 1s admitted in the stipulation, owned the note secured by the chattel 
mortgage on the automobile at the time the repairs were made. It was 
in evidence that Baynes took possession of the automobile as the owner 
of the note secured by the chattel mortgage after the repairs were made, 
and sold same to defendant, Hoffman; but there is no evidence on the 
record that Hoffman purchased the automobile for value and without 
notice of the fraud. Brown v. Sheets, 197 N. C., at p. 273, 63 A. L. R., 
p. 1857. In fact, the defendants tendered no issue that Hoffman was a 
purchaser for value and without notice of the fraud. 

The issues submitted were proper and determinative of the contro- 
versy. We see no error in the charge of the court below. In signing 
the judgment in favor of plaintiff, we find 

No error. 





O. L. CHAMBERS, ADMINISTRATOR OF THE ESTATE OF O. L. CHAMBERS, Jk.. 
DECEASED, v. WINSTON-SALEM SOUTH BOUND RAILROAD COM- 
PANY And RICHARD JONES. 


(Filed 5 November, 1930.) 


Railroads D b: Negligence B c—Where evidence shows that intervening 
negligence was sole proximate cause of injury, nonsuit is proper. 
Where in an action against a railroad company and theo driver of an 
automobile the evidence tends to show that the engineer of the defendant's 
train failed to give any warning of his approach to a public crossing in 
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a city, and that the driver of the automobile approached the crossing 
at an excessive rate of speed, that he could have seen and heard the 
train before reaching the crossing, but that he did not slacken his speed, 
and that he hit the plaintiff's intestate who was standing on the side- 
walk and knocked bim under the train, resulting in death: Held, the 
negligence of the driver was the sole proximate cause of the injury 
insulating the negligence of the railroad company, and they may not 
be held as joint tort-feasors, and the demurrer of the railroad company 
was properly allowed. 


AppeaL by plaintiff from Clement, J., at June Term, 1930, of 
Forsytu. Affirmed. 

This was an action for actionable negligence brought by plaintiff, ad- 
ministrator of his son, against defendants. 

Among other defenses the defendant Winston-Salem South Bound 
Railroad Company says: “That there was no unity or concert of action, 
on the state of facts, as alleged by plaintiff in his complaint, between 
Winston-Salem South Bound Railroad Company and Richard Jones, de- 
fendants herein; that the acts of Richard Jones were the criminal acts of 
an independent third party, unexpectable and unforseenable by this de- 
fendant, completely insulating any other negligent act, 1f any, which are 
expressly denied, and solely and proximately causing the injuries com- 
plained of by plaintiff; and, that such acts on the part of Richard 
Jones are entirely separable from any other acts complained of by 
plaintiff.” 

On 12 February, 1928, about 3 o’clock p.m., the plaintifi’s intestate, 
a lad 10 years of age, was standing about 10 feet of West Street 
crossing, in the city of Winston-Salem, N. C., on the sidewalk of the 
west side of the crossing. He was about 10 feet west of the railroad 
track. He was struck from the rear by an automobile driven by Richard 
Jones, the defendant, and knocked under the train and killed. 

The plaintiff’s witness, Edith Dudley, testified, in part, as follows: 
“On the afternoon of this collision, about three o’clock, | was on the 
porch, standing in the door, and I saw the train approaching this inter- 
section and saw the automobile in which Richard Jones was driving ap- 
proaching the intersection from the west. In my opinion, when the 
automobile had reached a point some fifty feet from the railroad track it 
was going between thirty and thirty-five miles an. hour. In my 
opinion, when the train was within fifty feet of the crossing, it was 
coming at about twenty miles an hour. I couldn’t hardly say how far 
south of West Street the train was when the automobile was fifty feet 
away from the crossing, but I think if the Jones boy had not turned 
off they would have just about met, but by him turning off he hit the 
rear of the engine, the best I could see. I mean that if the automobile 
had come straight on they would have gotten there at the same time. 
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I didn’t hear the bell on the train ringing, and I didn’t hear the signal 
bell at the crossing ringing. . . . When the Jones boy’s car got 
below the Per ryman Lumber Company’s building there was nothing to 
obstruct his view. The Jones boy’s car didn’t slack its rate of speed 
much, if any, and when it got down almost to where the train was, it 
whirled and knocked the little Chambers boy under the train. The 
Chambers boy was on the sidewalk, about ten feet from the track, and he 
struck the Chambers boy going between thirty and thirty-five miles an 
hour, and knocked him from ten feet back under the engine of the 
train. I didn’t go down to the place right then. I wanted the bell to 
ring bad enough to notice that it didn’t ring. The Jones boy could 
have seen the train if he had been looking at it. . . . It was raining 
and the train was coming up grade, with some few cars o12 the train, and 
it was making plenty of noise—enough noise so I could hear it all right. 
I could see the smoke of the engine and could hear the wheels of the 
engine slipping on the track. . . . I am a nurse, but I was not 
working anywhere at that time. . . . I saw the Chambers boy 
standing about ten feet of the crossing, on the west side of the crossing, 
and the Jones boy’s automobile coming at a rate of speed of thirty to 
thirty-five miles an hour, and it checked its speed little, if any, at the 
time it swerved to the right and hit the Chambers boy. The little 
Chambers boy was looking ‘toward the train and was struck from behind 
by the car driven by Jones going at from thirty to thirty-five miles an 
hour. After the Chambers boy was hit by the train I saw his feet turn 
up—saw him kicking. I know the little Chambers boy was standing on 
the sidewalk at the time the automobile struck him, and he looked to be 
about ten feet west of the railroad track. . . . Frem the time I 
first saw the car up about the Perryman Lumber Comoany building, 
golug thirty or thirty-five miles an hour, until it crossed the curb and 
hit the boy, it might have slowed up some, but didn’t slow up much. I 
was looking right down that way and saw the child when he was struck. 
The child was knocked under the tender of the engine, and a part of 
the engine was across the street. I could see under the engine and 
could see the car, see where the boy was standing, see them pull the boy 
out and all from under the engine. J saw the child knocked under the 
engine.” 

There was nothing to obstruct defendant Richard Jones’s view within 
94 feet of the railroad crossing. West Street is an improved street 
about 24 feet in width and a much traveled thoroughfare. 


John D. Slawter and Richmond Rucker for plainttff. 
FY. M. Rivinus, Parrish d Deal and Craige & Craige for defendant, 
Winston-Salem South Bound Railroad Company. 
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Per Curtam. The defendant, Winston-Salem South Bound Railroad 
Company, at the close of plaintiff’s evidence, made a motion in the 
court below for judgment as in case of nonsuit. C. S., 567. The 
motion was allowed, and in this we can see no error. 

The plaintiff alleges and contends that the injuries sustaimed by 
plaintiff’s intestate which directly caused the death which ensued, were 
due to and proximately caused by the concurrent negligence of the de- 
fendant Railroad Company and the defendant Richard Jones. The 
plaintiff further contends that the evidence adduced at the trial of the 
eause, in support of his allegations and contentions, was sufficient to 
take the case to the jury. We cannot so hold. 

We think this case is controlled by the principles laid down in Line- 
berry v. R. R., 187 N. C,, at p. 794: “This violation of a town ordinance 
made the defendant guilty of negligence per se, but that negligence must 
be the proximate cause of the injury to young Lineberry. In_ the 
present case the testimony of the young lad, Lineberry, was that his 
companion, another young lad who was with him, pushed him under 
the moving train. This was the intervening, independent, sole proxi- 
mate cause of the injury, for which the defendant cannot be held liable. 
The injury was not the natural or probable consequence of defendant’s 
negligence in exceeding the speed limit. Pushing the boy under the 
train was the proximate cause of the injury. It was an unfortunate 
and deplorable tragedy, but defendant is in no way responsible for the 
act of the Qualls boy.” 

The judgment of the court below is 

Affirmed. 








STATE vy. SHERMAN HALL any ROOSEVELT REYNOLDS. 
(riled 5 November, 1930, ) 


1. Trial B c—Exception to admission of evidence will not be sustained 
where same evidence has been admitted without objection. 
All objection to the admission of the testimony of a witness will not be 
sustained on appeal where the same testimony has been given by another 
witness without objection, 


2. Criminal Law G b—Evidence in this case held admissible as a part 
of the same transaction. 

Where in a prosecution for manufacturing and possessing materials 
for the manufacture of intoxicating liquor a witness for the State has 
testified that the two defendants had brought a still to his place and 
had set it up in a field and manufactured whiskey, and had told officers 
where the whiskey could be found: Held. the finding of the whiskey at 
the place designated is incompetent as an independent fact, but taken in 
connection with the evidence that the defendants were acting together in 
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procuring a still and manufacturing whiskey, it was a part of the same 
transaction, and the admission of testimony of another witness corrobo- 
rating the declaration of the first as to the location of the whiskey is not 
error, 


CrIMINAL action, before Cranmer, J., at July Term, 1930. From 
HERTFORD. 

The defendants were indicted upon a bill containing counts for manu- 
facturing, possession of materials designed for the manufacture of 
whiskey, and illegal possession of intoxicating hquor for the purpose 
of sale. 

The evidence tended to show that one Herbert Beverly told officers 
searching his premises that a liquor still and thirty-five or forty gallons 
of mash found thereon belonged to the defendants, and that said de- 
fendants had brought the still to his place, together with some mash and 
sugar, and thereafter carried the still and set it up in the field and 
made whiskey. Thereafter a witness for the State named Vann testified 
as to the statement made by Beverly at the time of the search. The 
defendants were not present at the time of the search or of the con- 
versation, 

The jury rendered a verdict of guilty, and upon judgment thereon 
the defendants appealed. 


W. D. Boone, Stanley Winborne and Alvin Ely for defendants. 
Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 


Per Curtam. The defendants excepted to certain declarations of a 
witness for the State named Vann, tending to show that they had en- 
gaged in the manufacture of intoxicating liquor and were the owners of 
a still found at the home of the witness Beverly. However, the witness 
Beverly had previously testified to substantially the same facts without 
objection. Hence the exception cannot be sustained. Shelton v. R. R., 
193 N. C., 670. 

At the time of the search the officers inquired of the witness Beverly 
where the whiskey was, and said witness told them where it could be 
found. Thereafter a keg was found at the home of Clayton Hall, a 
brother of defendant, Sherman Hall, and with whom the defendant 
Sherman lived. The finding of this keg would be incompetent as an 
independent fact, but it appears upon the record that the defendants, 
Hall & Reynolds, were acting together in procuring a still, setting it up 
and actually manufacturing whiskey. Hence the testimony objected to 
was a part of the same transaction. Furthermore, the testimony tended 
to corroborate witness Beverly, who told the officers where they could 
find the whiskey so manufactured. 

No error. 
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BOYD & GOFORTH vy. FIRST NATIONAL BANK OF WEST 
JEFFERSON ET AL, 
(Filed 5 November, 1980.) 

Venue A b—Venue of action involving official conduct of municipal offi- 
cers is county wherein municipality is situate and alleged acts took 
place. 

An action involving the official conduct of the officers of an incorporated 
town in a certain county has its proper venue in that county, and where 
the town and others have been made defendants the action is properly 
removed there from another county. 


Appeal by plaintiffs from Finley, /., at July Term, 1930, of Asne. 
Affirmed. 


J. EF. Flowers for plaintiffs. 
T'. C. Bowie for defendants. 


Per Curiam. This action was begun in the Superior Court of Meck- 
lenburg County. One of the defendants is the town of West Jefferson, 
a municipal corporation in Ashe County. The Superior Court of Meck- 
lenburg, upon motion made in apt time, removed the cause to Ashe 
County. Thereafter the plaintiffs lodged a motion in the Superior Court 
of Ashe County to remand the cause to Mecklenburg. The motion was 
denied and the plaintiffs excepted and appealed. The facts found by 
the trial judge and set out in the record fully warrant the order refusing 
the plaintiffs’ motion to remand the cause. The action involves the 
official conduct of the municipal officers of West Jefferson in the county 
of its situs and the proper venue is Ashe County. Cecil v. High Point, 
165 N. C., 481. Judgment 

Affirmed. 








SPATE vy. BRYANT SIZEMORE anp GASTON SIZEMORE, 
(Filed 12 November, 1930.) 


1. Statutes B a—Clerical error in amendatory statute may be corrected 
by the courts in order to carry out legislative intent. 

The courts will correct a clerical error appearing by reference to the 
former statute in the repealing one when it is plain by construing the 
two together that the error was purely a clerical one and that to permit 
it to stand would defeat the intent of the Legislature and to correct it 
will clearly carry out the intent: and, when necessary the amendatory 
reference to a section in the former statute will be read into the statute 
in the place of the section specifically referred to. 
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2. Same—Amendment to State Game Law held to contain clerical error in 
reference to repeal of former statute which will be corrected. 


Where an amendment to our game law contemplates in express terms 
the continuance of a tax by the department of conseryve.tion and develop- 
ment for the repayment of a sum of money, in a certiin amount, to be 
advanced by the State Treasurer out of general funds for its initial 
expenses, and the amcndment repeals a section by reference to number 
that would defeat this intent, and by reading in another section of the 
same act the intent would be clearly enforced: Hele, the error is a 
clerical one which the courts by interpretation will correct so as to earry 
out the clearly expressed intent of the Legislature. 

3. Game A b—Held: foxes may not be hunted without a Jicense under the 
provisions of State Game Law. 

When foxes are defined as a wild animal by a State Game Law, re- 
quiring a license to be charged for hunting wild animals, applying to a 
county that has no closed season for the hunting of foxes: Held, the 
license is required though as to the particular county the time is not 
restricted for the hunting of foxes, 

4, Game A a-—State Game Law makes county game commissions sub- 
ordinate to State Commission and to this extent modifies C. S., 
2079-2086. 


The effect of the North Carolina Game Law is to mike county game 
commissions subordinate to the State Commission, the powers of the 
former being merely advisory or recommendatory until approved by the 
State Commission, and to this extent €(. S., 2079-2086 are amended 
thereby. 


ApPEAL by defendants from McElroy, J.. at March Term, 1930, of 
STOKES. 

Upon separate warrants issued by a justice of the peace the defendants 
were convicted of a violation of the North Carolina Game Law, and 
from the judgment pronounced they severally appealed to the Superior 
Court. By consent the cases were tried together; the defendants were 
convicted, and each appealed from the judgment of the Superior Court. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Dallas C. Kirby for defendants. 


Anams, J. The defendants were convicted of hunting foxes in Stokes 
County in breach of certain provisions of the North Carolina Game 
Law, and they assign as the basis of their appeal from the judgment the 
refusal of the trial court to sustain their demurrer to the evidence and 
to dismiss the action. C.S., 4648. 

The warrants charge the defendants with a violation of the law in 
October, 1928. The act, known by the short title of “The North Caro- 
hina Game Law,” went into effect on 1 June, 1927. Public Laws 1927, 
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ch. 51. Section 27 contains this provision: “No person shall at any 
time take any wild animals or birds without first having procured a 
license as provided in this act, which license shall authorize him to 
hunt or trap only during the periods of the year when it shall be law- 
ful.” The defendants say that this section was repealed by Public Laws 
1927, ch. 250, in the following clause of the fourth section: “That 
section twenty-seven of ‘The North Carolina Game Law’ is hereby 
specifically repealed.” If section 4 contained nothing more, the de- 
fendants’ argument would be conclusive on this point. But it further 
provides: “And the following shall be inserted in lieu thereof: Depart- 
ment of Conservation and Development Authorized to Advance Funds. 
In order to pay the initial expenses, including the purchase of supplies, 
printing and distribution of licenses and for all other necessary expenses 
for the enforcement of this act pending receipt of the first year’s hunt- 
ing licenses, the State Treasurer is hereby authorized and directed to 
advance out of the State appropriation allotted by the General Asseim- 
bly of nineteen hundred and twenty-seven to the Department of Conser- 
vation and Development a sum not to exceed ten thousand dollars. This 
amount shall be refunded to the account of the Department of Conserva- 
tion and Development out of the first moneys received under ‘The North 
Carolina Game Law.’ All vouchers involving expenditures and the 
amount so advanced by the Department of Conservation and Develop- 
ment shall be approved by the director of said department.” 

It is perfectly clear that the General Assembly intended to repeal 
section 26 and not section 27 of chapter 51. The amendment set out in 
section 4 of chapter 250 does not purport to deal with the subject-matter 
of section 27, but with that of section 26; section 4 of chapter 250 and 
section 26 of chapter 51 provide an appropriation for the initial ex- 
penses necessary for the enforcement of the act. If the amendment set 
out in section 4 is inserted in section 27, not only will section 26 con- 
flict with the amendment, but the plain purpose of the law will be 
destroyed by abolishing all the provisions relating to the heense and the 
revenue intended thereby to be raised. In these circumstances 1t cannot 
reasonably be doubted that the words, “section twenty-seven” in section 4 
of chapter 250 were erroneously substituted in lieu of the words “section 
twenty-six.” This conclusion finds support in the fact that section 4 
was repealed by the General Assembly at the session of 1929. Public 
Laws 1929, ch. 278, sec. 2. This situation raises a question as to the 
effect of an error which is apparent upon the face of a statute and the 
nature of which is ascertainable from the statute itself. 

In the construction of statutes one of the fundamental rules 1s that 
clerical errors which if uncorrected would destroy an act or defeat its 
intended operation, will not vitiate the act, but will be corrected if the 
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legislative intent is apparent. Rectifying an obvious error is not cor- 
recting an act of the Legislature; it is giving effect to the legislative 
intent as indicated by the context, in which the real purpose is manifest. 
It is the province of the Court to correct such errors when they are 
obvious and particularly when a literal interpretation would involve 
an obscurity. Black on Interpretation of Laws, sec. 37; Fortune v. 
Commissioners, 140 N. C., 322. This Court has applied the principle 
in Improvement Co. v. Commasstoners, 146 N. C., 358, in which it was 
held that by a clerical error the words “Washington County” had been 
substituted for Robeson County; in Murphy v. Webb, 156 N. C©., 402, 
in which it was said that a reference to certain Public Laws instead of 
Private Laws was a clerical error which was subject to correction by 
the courts; and in Toomey v. Lumber Company, 171 N. C., 178, in 
which the Court quoted with approval the decision in People v. King. 
28 Cal., 266, to this effect: “If a section in an amendatory act refers to 
a section of the act amended by number, and the section referred to 
does not express the legislative intent, but another section is found which 
does express that intent, the reference will be treated as being made to 
the latter section.” 

Adhering to this rule of construction we are led to the conclusion that 
section 4 of chapter 250 was intended to repeal and does repeal section 
26 of chapter 51 of the Public Laws of 1927, and that section 27 was not 
thereby vitiated or impaired. 

As above pointed out, section 27 provides that no perso: shall take anv 
wild animals without having a license, which shall auchorize hunting 
only “when it shall be lawful.” Stokes County had no close season for 
foxes, and for this reason the defendants took the position that they had 
a right to hunt these wild animals without a license. This is a miscon- 
ception of the statute. “No person shall at any time take any wild 
animals without first having procured a license.” When a hunter has 
the license he may hunt in the open, but not in the close season; but he 
may not hunt in either season without a license. 

The defendants question whether the North Carolina Game Law re- 
peals sections 2079-2086 of the Consolidated Statutes. Stokes is one of 
the counties in which by virtue of section 2079, the game laws were 
administered through the county game protection commission and in 
which licenses issued by the Audubon Society were not good. But the 
Audubon Society was dissolved and the acts relating to its incorporation 
(C. S., 2087-2097) were repealed by chapter 51, section 39, of the Public 
Laws of 1927; and in section 42 it was enacted that whenever existing 
laws are in conflict with chapter 51, the latter shall be construed to 
repeal the former and to vest in the State Game Commission the ad- 
ministration of all laws relating to game conservation. In section 18 it 
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is provided that chapter 51 shall not be construed to dissolve any of the 
county game commissions or to prohibit their creation, but that the 
powers of the county commissioners shall be of a nature advisory and 
recommendatory to the State Game Commission and that the exercise 
of any powers by them shall require the approval of the State Game 
Commission. The effect is to make the county commissions subordinate 
to the State Commission and to clothe them with powers which are 
merely advisory or recommendatory until approved by the State Com- 
mission. To this extent the former law is repealed. This policy 1s 
upheld by the provisions of chapter 253 of the Public Laws of 1927. 

We discover no fatal inconsistencies in the several sections of the 
North Carolina Game Law. A fox, defined as a game animal in 
section 2 is, nevertheless, a wild animal within the meaning of section 27. 
If there is no close season for foxes they may be taken not only with 
dogs, but “in any manner” (section 33); but unless he have a license 
the hunter may not take foxes with or without dogs. The provision 
that the license shall be void after the first day of April does not imply 
that another may not be procured by proper application and with due 
regard to the open and close seasons. We find 

No error. 





L. A. MARTIN anp T. H. BARKER v. THE BOARD OF TRUSTEES OF 
THE LEAKSVILLE TOWNSHIP PUBLIC SCHOOL DISTRICT, 


(Filed 12 November, 1930.) 


1. Corporations C a—Failure of corporation to elect officers or directors 
does not generally end terms of those previously elected. 


Where an educational institution, incorporated by private act of the 
Legislature, is granted a charter providing that four of the trustees named 
therein should hold office for the period of one year, and four others 
for a period of two years, and four others for a period of three years, 
and that their successors should be elected for a term of three years, 
and there is no provision that the trustees should hold office until their 
successors are elected, upon the trustees named in the charter continuing 
in ofticee after the expiration of their term as provided therein: Held. 
no one but the corporation can be heard to complain, the general rule 
being that the failure of a corporation to elect officers or directors does 
not necessarily end the terms of those previously elected. 


2. Corporations G d—lIn this case held: corporation and trustees conveyed 
good and indefeasible title to purchaser. 

Where the charter of an educational institution authorizes the trustees 

to hold real and personal property for the corporation, and a deed is 

executed conveying the title to land to the trustees, and the trustees 
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authorize a deed of trust from the corporation which is executed as its 
deed, and the deed of trust is foreclosed according to its terms, and the 
trustee in the deed executes a deed to the purchaser, and the trustees 
of the institution also execute a deed to the property to the purchaser at 
the sale: Held, neither the corperation nor the trustees can claim any 
interest in the property and the conveyances conveyed the legal and 
equitable titles. respectively, to the purchaser at the sale who may trans- 
fer a good and indefeasible title thereto, and the faet that at the time of 
the execution of the deed by the trustees their terms of office under the 
charter had expired and their successors not elected does not alter this 
resulf, and the vendee of the purchaser at the foreclosure sale may not 
successfully maintain that the title offered was not gcod on account of 
the failure of the corporation to elect successors to the original trustees 
hamed in the statute. 


ApprEsaL by defendant from a judgment of Finley, J., at Chambers in 
RockINGHAM. 

Civil action to compel the defendant to accept a deed for real estate 
tendered by the plaintiffs and to pay the purchase price. The case was 
heard upon the following agreed statement of facts: 

The defendant entered into a contract with the plaintiffs for the 
purchase of certain real estate described in the complaint filed in this 
cause; the plaintiffs tendered a deed to said real estate ard the defendant 
refused to accept said deed, insisting that said deed did not convey a 
good and sufficient title to the property as the plaintiffs contracted to 
deliver. 

By a private act of the General Assembly of 1905, chapter 185 of 
Private Laws of 1905, the Leaksville-Spray Academy was chartered as 
a corporation for the purpose of conducting a school in the town of 
Leaksville, North Carolina, but thereafter, the name of said institution 
was changed to Leaksville-Spray Institute by an act of the General 
Assembly of 1907, Private Laws, chapter 104, and when said institution 
was chartered the following parties were named as trustees: W. S. Wil- 
liams, R. V. Osborne, T. Lee Miller, J. B. Hill, J. P. Wilson, Dr. John 
Sweeney, J. B. Fagge, Dr. Thos. G. Taylor, D, F. King and A. E. 
Millner; according to section 4 of said charter, “That the full term of 
office of trustees shall be three years: Provided, that the first four 
mentioned in section three of this act shall hold office until the annual 
meeting of the said incorporators of the Leaksville-Sprey Academy in 
nineteen hundred and six, and the second four until said meeting in 
nineteen hundred and seven, and the third four until said meeting in 
nineteen hundred and eight, and their successors for a term of three 
years from the date of their election; subject, however, to removal on 
the part of said incorporators for improper conduct, inefficiency or 
neglect of duty. Vacancies caused by death or removal from office 
may be filled by the board of trustees until the next annual meeting.” 
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No one has ever been elected or qualified to succeed the trustees orig- 
inally named in the charter of 1905, and there is no provision in said 
charter that the said trustees shall hold office until their successors are 
elected and qualified. On 30 November, 1923, a meeting was held by 
the said trustees in accordance with a call issued to all living trustees; 
at said meeting A. E. Millner, J. P. Wilson, W. S. Williams, T. Lee 
Millner, B. F. Ivie, and J. B. Taylor, six of the original twelve trustees, 
were present; trustees R. V. Osborne and D. F. King died prior to this 
meeting, and Dr. John Sweeney, J. B. Taylor, J. B. Hill and J. B. 
Fagge were absent from said meeting; all living trustees were duly noti- 
fied according to the provisions of the charter of said meeting and also 
according to the provisions of said charter five trustees present constitute 
a quorum for all business meetings; at said meeting a deed of trust was 
authorized to be executed to the executors of the estate of D. F. King, 
deceased, to secure an indebtedness due the said D. F. King by the 
Leaksville-Spray Institute, and thereafter, on 2 January, 1924, pur- 
suant to a resolution passed at said meeting which was called and held 
as hereinbefore referred to, a deed of trust, in the sum of $36,587.89 
was executed in the name of the corporation and signed by T. G. 
Taylor, president, and J. B. Taylor, secretary, with the corporate seal 
affixed, said deed of trust to be due one year from date; thereafter on 
30 June, 1930, a sale was held under the said deed of trust and at said 
sale T. H. Barker and L. A. Martin became the last and highest bidders 
for said property, their bid being twenty thousand dollars ($20,000), 
and the said plaintiffs now hold a title to the property under convey- 
ance made by B. E. Ivie, trustee, in the deed of trust hereinbefore re- 
ferred to; at the time the property was conveyed to the said institution 
same was conveyed in three tracts, said conveyances were made to Dr. 
John Sweeney, D. F. King, Dr. Thos. G. Taylor and others, trustees 
of Leaksville-Spray Institute, and not made direct to the corporation. 
Some time after the plaintiffs received their title from B. E. Ivie, 
trustee as aforesaid, the said plaintiffs obtained a conveyance duly 
signed by A. E. Millner, J. B. Fagge, J. B. Hill, B. F. Ivie, J. P. 
Wilson and Dr. T. G. Taylor, trustees of Leaksville-Spray Institute, 
who were all of the trustees living at the time said conveyance was made 
by them to the plaintiffs and the plaintiffs now hold title to said prop- 
erty as purchasers at the foreclosure sale under a deed of conveyance 
made direct to them from the trustees of Leaksville-Spray Institute and 
have tendered to the defendant a deed to said property according to the 
terms of their contract to the defendant, which deed the defendant 
refuses to accept and say that the plaintiffs do not have a good title to 
the property hereinbefore mentioned for the reason that the trustees 
who were originally named in the charter hereinbefore referred to, were, 


694 IN THE SUPREME COURT. {199 


MARTIN Vv. BOARD OF TRUSTEES. 


in fact, not trustees at the time the meeting was held as hereinbefore 
referred to, nor when the deed of trust was executed to B. E. Ivie, 
trustee, and the deed of conveyance which was thereafter executed to 
the plaintiffs, and were without power and authority to act as trustees 
for the reason that their term of office had expired according to the 
provisions of the charter. 

The deed herein referred to, which was executed by all of the living 
trustees of the Leaksville-Spray Institute, was executed pursuant to a 
resolution passed at a meeting of the incorporators, when and where a 
majority of the said incorporators were present and voted in favor of 
said resolution and all living incorporators having been duly notified of 
said meeting. 

Upon the foregoing facts it was adjudged that the defendant be 
required to perform its contract, accept the deed tencered it by the 
plaintiffs, and to pay the purchase price and the costs of the action. 
The defendant excepted and appealed. 


J. Hampton Price for appellant. 
Allan D. Ivte, Jr., for appellees. 


Apvams, J. The land in question was conveyed to ‘rustees of the 
Leaksville-Spray Institute, which is a corporation. It was provided in 
section 4 of the charter that the first four trustees named in section 3 
should hold office until the annual meeting of the incorporators in 
1906; the second four until said meeting in 1907; the third four until 
said meeting in 1908; and that their successors should be elected for a 
term of three years from the date of their election. There is no pro- 
vision in the charter that the trustees shall hold office until their suc- 
cessors are elected and qualified; and no one has been elected to succeed 
any of the trustees originally named in the charter. Private Laws 
1905, ch. 185; Private Laws 1907, ch. 104. As said in the judgment, 
the only questions for decision are whether the trustees first appointed 
continued in office by virtue of their original appointment and whether 
they could authorize the execution of the deed of trust and make a con- 
veyance to the plaintiffs. 

With respect to tenure of office the general rule is that the failure 
of a corporate body to elect officers or directors does not end the terms 
of those previously elected. S. v. Guertin, 130 A. S. R., 610; Trustees 
of Vernon Soc. v, Hills, 16 A. D., 429; Treasurer of State v. Mann, 80 
A. D., 688; Quitman Oil Co. v. Peacock, 81 8. E. (Ga.), 908. In the 
present case the trustees continued without objection to perform the 
duties imposed upon them, and apparently there was no desire on the 
part of the corporation to displace them by the election of others. No 
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one except the corporation could be heard to complain, and the corpora- 
tion not only did not complain, but seemed to sanction their continuance 
in. office. 

The charter authorized the trustees to hold real and personal property 
for the corporation; the trustees authorized the execution of the deed 
of trust and the conveyance to the plaintiffs of the land in controversy. 
When these three tracts were purchased they were conveyed, not to the 
corporation eo nomine, but to the trustees. All the living trustees, 
holding the legal title, conveyed the land to the plaintiffs. The corpora- 
tion duly executed to B. E. Ivie, trustee, the deed of trust under which 
the property was sold by the trustees and purchased by the plaintiffs. 
As was said in Burns v. McGregor, 90 N. C., 222, it would contravene 
the plainest principles of justice to allow the corporation to get the 
benefit of the money secured by the deed of trust and then repudiate 
its act on the ground of its invalidity. But the corporation does not 
repudiate its conveyance. Nor do the trustees of Leaksville-Spray In- 
stitute undertake to repudiate theirs. The conveyances executed by 
these parties respectively conveyed to the plaintiffs the legal title and 
the beneficial or equitable interest in the property in suit. Neither 
the corporation nor the trustees can now claim any interest 1n it. 

The plaintiffs, therefore, can convey an indefeasible title and the 
defendant is bound by its contract to accept the deed tendered it by the 
plaintiffs, and to pay the price agreed for the purchase. Judgment 

Affirmed. 





Db. FF. BUYNER vy, ATLANTIC & YADKIN RAILWAY COMPANY, 
(Filed 12 November, 1930.) 


1. Railroads D b—Granting of nonsuit on ground that contributory negli- 
gence of plaintiff barred recoyery held error in this case. 


Where the evidence in an action for damages against a railroad com- 
pany tends to show that the plaintiff, upon approaching the defendant's 
grade erossing with a State highway in an ineorperated town, brought 
his automobile practically to a stop, and looked and listened for an 
approaching train, that fog prevented him from seeing further than the 
length of his car, but there was nothing to prevent his hearing any 
warning of an approaching train, and that, seeing and hearing nothing. 
he drove upon the tracks and was struck and injured by the defendant's 
train which approached the crossing without giving any warning by bell 
or whistle. the evidence failing to disclose a situation in which the 
plaintiff would be required to get out of his car and make further 
investigation before going upon the tracks: Held, the question of the 
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plaintiff's contributory negligence should have been submitted to the jury 
under the appropriate issue, and the granting of the Cefendant’s motion 
as of nonsuit was error. 

2. Negligence C d—Burden of proving contributory negligence is on de- 
fendant. 


In an action to recover damages for an alleged negligent personal 
injury the burden is upon the defendant to prove contributory negligence 
when relied upon by him. C. 8., 528. 

3. Negligence D c——Question of contributory negligence is ordinarily for 
the jury. 

Ordinarily, the question of whether the plaintiff is guilty of contributory 
negligence is to be determined by the jury, and it is only when a clear case 
of contributory negligence has been made out by the evidence that de- 
fendant’s motion as of nonsuit on that ground should be allowed. 


ApprAL by plaintiff from Stach, J., at September Term, 1930, of 
Forsytu. Reversed. 

This is an action to recover damages for personal injuries sustained 
by plaintiff, and caused, as alleged in his complaint, by the negligence 
of the defendant in the operation of its train as it approached a public 
crossing. Defendant denies that it was negligent as alleged, and pleads 
in bar of plaintiff’s recovery, his contributory negligence. 

Plaintiff was injured when the automobile which he was driving was 
struck by defendant’s train on a public crossing. His injuries were 
serious and permanent. 

There was evidence tending to show that as defendant’s train ap- 
proached the crossing at a rate of speed of from 30 to 35 miles per 
hour, no whistle was blown, or bell rung, or other signal given, warning 
plaintiff of its approach. There was no watchman or gate at the 
crossing, which is within the corporate limits of the town of King, in 
Forsyth County, at a distance of from two to three hundred yards from 
the business section of the town. State Highway No. 66, from the 
town of King, via Rural Hall, towards the city of Winston-Salem, 
passes over defendant’s track, at the crossing. As many as 1,500 auto- 
mobiles pass over the crossing daily. On 7 December, 1927, plaintiff 
driving an automobile from the town of King and on his way to the 
city of Winston-Salem, approached said crossing. 

Plaintiff testified that as he approached the public crossing, and 
when he was at a distance of about 24 feet from defendant’s track, he 
pushed in his clutch, threw up his hand, and “came to a practical stop.” 
He then looked and listened for a train. As he neither saw nor heard 
a train on defendant’s track, he let out his clutch, and “eased” toward 
the track. As his automobile went on defendant’s track, it was struck 
by a train, which he had neither seen nor heard. As the result of the 
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collision between the train and his automobile, plaintiff sustained serious 
and permanent injuries, from which he has suffered damages as alleged 
in his complaint. 

It was a foggy morning. Plaintiff testified that the fog at the cross- 
ing was so thick that he could not see the length of his automobile. 
From the time he slowed down until his automobile was struck by de- 
fendant’s train, plaintiff did not “cut off” his engine. It continued to 
run. There was no evidence, however, that during this time the engine 
was making such noise that plaintiff could not have heard the blowing 
of a whistle, or the ringing of a bell, or other signal warning him of 
the approach of the train which struck his automobile on the crossing. 

There was other evidence which is not pertinent to the question pre- 
sented by this appeal. 

At the close of the evidence for the plaintiff, defendant moved for 
judgment dismissing the action as of nonsuit. The motion was allowed 
and plaintiff excepted. 

From judgment dismissing the action as upon nonsuit, plaintiff ap- 
pealed to the Supreme Court. 


J. M. Wells, Jr., and John C. Wallace for plaintcff. 
Frank P. Hobgood for defendant. 


Connor, J. It is not contended by the learned counsel for the ap- 
pellee in this appeal that there was no evidence at the trial of this 
action in the Superior Court sufficient to sustain the allegations in the 
complaint to the effect that plaintiff was injured by the negligence of 
defendant, as alleged therein. The contention is that the evidence 
offered by the plaintiff, considered in the hight most favorable to him, 
shows that he contributed to his injuries by his own negligence, and 
that he is therefore barred of recovery in this action. The principle 
upon which this contention is made is well settled by this Court. Har- 
rison v. Rk. &., 194 N. C., 656, 140 S. E., 598. It was apphed by the 
Supreme Court of the United States in Baltimore & Ohio Railroad Co. 
». Goodman, 72 L. Ed., 167. We do not think, however, that the princi- 
ple is applicable on this appeal. In an action for the recovery of dam- 
ages resulting from injuries caused by the negligence of the defendant, 
where the defendant relies upon the contributory negligence of the 
plaintiff, as a bar to his recovery, the burden is upon the defendant on 
the issue involving this defense. It is so provided in this State by 
statute. C. S., 523. Ordinarily, the question whether plaintiff was 
guilty of contributory negligence is to be determined by the jury. It 
is only when a clear case of contributory negligence has been made out 
by the evidence offered by the plaintiff, that a motion by the defendant 
for judgment as of nonsuit, on that ground, should be allowed. 
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In Plyler v. Bf. &., 185 N. C., 857, 117 S. E., 297, contributory negli- 
gence is defined as “such act or omission on the part of the plaintiff, 
amounting to a want of ordinary care, as concurring and codperating 
with the negligence of the defendant becomes the proximate cause of the 
injury.” It 1s to be determined by existing conditions, and not by 
hypotheses or contingencies, 

In Holton v. BR. R., 188 N. C., 277, 124 S. E., 307, it is said: “It is 
the recognized duty of a person on or approaching a railroad crossing 
to ‘look and listen in both directions for approaching trains if not pre- 
vented from doing so by the fault of the railroad company or other 
circumstances clearing him from blame’; and where, as to persons, other 
than employees of the company, there has been a breach of this duty 
clearly concurring as a proximate cause of the injury, recovery therefor 
is barred. Plyler v. #. R., 185 N. C., 357, 117 S. E., 297; Davidson v. 
fH. R., 171 N. C., 634, 88 S. E., 759; Coleman v. R. R., 153 N. C., 322, 
69 S. E., 251; Trull v. BR. R., 151 N. C., 545, 66 S. E., 586.” 

In the instant case, there was evidence tending to skow that before 
he drove his automobile on the crossing, plaintiff both looked and lis- 
tened for an approaching train. It is true that he knew that because 
of the fog he could not see beyond the length of his automobile. There 
was no evidence that there were any conditions surrounding him which 
prevented him from hearing a whistle, or a bell or other signal. Realiz- 
ing that because of the fog, he could not safely rely upon his sense of 
sight, he also listened. When he heard no whistle, or bell, or other 
signal, he assumed that there was no train approaching the crossing, 
and therefore that he could safely drive over defendant’s tracks. Plain- 
tiff drove his automobile from a place of safety to a place of danger 
only after he had both looked and listened. The evidence does not show 
a situation in which plaintiff was required to do more than look and 
listen. The situation, as shown by the evidence, was not such as to re- 
quire plaintiff as a prudent man to get out of his automobile and make 
further investigation before exercising his right, under the law of this 
State, to use its highways, even where they cross a railroed track. 

Whether or not plaintiff’s conduct was that of a prudent man, is a 
question which, upon the evidence, he had a right to have determined by 
a jury. There was error in the judgment dismissing his action. The 
judgment is 

Reversed. 


N.C] FALL TERM, 1930. 699 





STATE v. TART. 





STATE v. PAUL TART. 
(Filed 12 November, 1930.) 


1. Criminal Law L e—Yinding by trial court that defendant was not 
prejudiced by fact that juror was related to prosecutrix is not bind- 
ing on appeal. 

Where a defendant has been convicted of having carnal knowledge of a 
girl under sixteen years of age, and it appears from the judge's finding 
of fact upon defendant’s motion to set the verdict aside, that a juror 
serving on the case was within the 9th degree of relationship to the 
prosecuting witness, but failed to set aside the verdict on his finding 
that the juror was not prejudiced, the latter finding is regarded as a 
conclusion of law rather than one of fact, and is not binding on the 
Supreme Court upon appeal. 

2. Criminal Law J b—Where juror is related to prosecutrix within 9th 
degree and defendant has been misled by him, the verdict should 
be set aside. 

Where the trial judge refuses to set aside a verdict for relationship of 
i juror with the prosecuting witness in a criminal case upon his finding 
that the trial had been fair, and on the defendant’s appeal there is no 
tinding as to whether the defendant’s counsel was misled by the juror’s 
failure, upon questioning, to disclose this fact, the case will be remanded 
to the end that the court find whether the defendant’s counsel was misled, 
and upon an aflirmative finding the verdict should be set aside. 


Sracy, C. J., dissents. 


CRIMINAL action, before Lyon, Hmergency Judge, at March Term, 
1930, of HaRnert. 

The defendant was indicted for carnal knowledge of a girl under 
sixteen years of age. 

The prosecuting witness testified that the defendant had intercourse 
with her the first time he came to see her and within a few minutes 
after he arrived. Six witnesses testified that the character of the prose- 
cuting witness was good. Four young men testified that they had had 
intercourse with her, and four others testified that they had seen others 
do so, and eleven witnesses testified that her character was bad. 

The jury returned a verdict of guilty, and upon the verdict the de- 
fendant was sentenced to serve not less than three nor more than five 
years in the penitentiary. 

The record shows the following entry: “During said term it was dis- 
covered by the defendant that one of the jurors was related to the prose- 
cuting witness within the degree prohibited, and defendant made motion 
to set the verdict aside on this ground, which motion was continued to be 
heard 31 March, 1930, at which time, upon investigation, the court 
found as follows: 1. That one of the jurors, to wit, W. H. Patterson, 
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who was sworn and empaneled to try the above case, was related to the 
prosecutrix within the seventh degree. 2. That the following question 
was asked the jury by the defense counsel: “If there is any member of 
the jury related to the prosecutrix by blood or marriage, please let that 
fact be known and excuse himself”’—to which juror Patterson made no 
reply. 3. That the said W. H. Patterson says he did not recognize the re- 
lationship at the time he was chosen as juror, and that is why he did not 
disclose this fact, but admits he discovered the same befove any evidence 
was introduced. 4. That the said W. H. Patterson, after discovering the 
relationship, and before the evidence was introduced, waated to disclose 
this fact to the court, but upon advice not to do so, he continued to serve 
upon the jury, knowing his relationship to the prosecutrix. 5. The 
court further finds that the defendant was not prejudiced by said juror 
serving.” 
From judgment rendered the defendant appealed. 


Attorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
Young & Young for defendant. 


Brocpen, J. The sole question presented by the record is whether the 
judge should have set aside the verdict by reason of the fact that one 
of the jurors was related to the prosecuting witness within the seventh 
degree ? 

It has been generally held that “the finding of fact bv the presiding 
judge, who is far better acquainted with the surroundings than we can 
possibly be, is conclusive, and we cannot look into the affidavits, whether 
one or more, to reverse such finding.” S. v. Crane, 110 N. C., 530; 
Radford v. Young, 194 N. C., 747; S. v. Adkins, 194 N. C., 749. 

Notwithstanding, it is also true that the law has always regarded re- 
lationship by blood or marriage within the ninth degree as a disqualifica- 
tion for jury service. S. v. Potts, 100 N. C., 457,68. E., 657, McIntosh 
on North Carolina Practice and Procedure, sec. 655(6). 

Indeed, the prevailing idea of law for more than a century has been 
that a person accused of crime is entitled to a trial by a fair and impar- 
tial jury. It is known of all men and has been known from time 
primeval that the call of blood is always powerful and potent, and ordi- 
narily and usually irresistible. The urge to yield to such call in time 
of attack is not a mark of frailty but a badge of strength. Wherefore, 
the law, not only as a science of reason, but in the exercise of sound 
common sense, has invariably recognized blood relationship as the uni- 
versal producer and creator of bias and favor in the trial of causes. 
In the case at bar, the trial judge finds that the bias of blood against 
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the defendant existed in one of the jurors, but it is suggested that the 
juror was related to the prosecuting witness and that a prosecuting 
witness is not a “party” in a technical sense, in a criminal action. Hence, 
it is reasoned from such premise that the juror was competent. The 
fallacy of such reasoning hes in the fact that the defendant was the one 
on trial and the law guaranteed to him an impartial jury. Therefore, 
he was the party against whom the bias might silently and secretly 
work, In S. v. Brady, 107 N. C., 822, it was held that a prosecuting 
witness was not “a party” to a eriminal action. Technically this is 
true, but the question at issue in the Brady case was not even similar 
to the question now under consideration. Furthermore, the judge found 
that the juror knew of the relationship and was desirous of disclosing the 
fact to the court before evidence was introduced and was advised not 
to do so. It does not appear who gave such advice, but it is certain that 
the matter was discussed. The judge also found that the attorney for 
the defendant requested information in passing upon the jury as to 
whether any juror was related to the prosecuting witness, and that the 
juror Patterson made no reply or disclosure. Thus, the attorney, 
through no fault of his own, was lulled into a sense of security. A some- 
what similar situation arose in the case of Hinton v. Hinton, 196 N. C,, 
341, where counsel was misled by the statements of the juror. The 
Court found as a fact that counsel was so misled and set the verdict 
aside. The ruling was approved by this Court. So, in the case at bar 
the defendant is entitled, under the facts disclosed, to have the court 
find as a fact whether the defendant or his counsel was misled and 
whether he would have challenged the juror had the real facts been dis- 
closed. It is true that the trial judge found that the defendant was not 
prejudiced “by said juror serving,” but such finding in the light of the 
facts is rather a conclusion of law than a finding of fact. The prosecut- 
ing witness, the kinswoman of the juror, was subjected to bitter and re- 
lentless attack and much evidence offered to sustain the attack so made. 
Thus the stage was perfectly set to arouse in the juror the elemental 
passion, common to our human nature. Whether he actually yielded 
thereto is not the point. The point is, that the potential bias, which the 
law condemns was present and the defendant, through no fault of his 
own, was prevented from discovering its existence. 

The cause is remanded to the Superior Court for a finding as to 
whether the defendant or his counsel was misled, and if the judge shall 
find that the defendant or his counsel was misled, the judgment should 
be set aside; otherwise to remain in full force and effect. 

Remanded. 


Sracy, C. J., dissents. 
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KE. A. RASBERRY v. 8S. H. HICKS, B. M. MERCER, M. O. GRIMSLEY, 
COMPOSING AND BEING NOW THE Boarp or ELECTIONS OF THE COUNTY OF 
GREENE, STATE OF NORTH CAROLINA, AND N. U. MEWBORN. 


(Filed 12 November, 19380.) 


Appeal and Error A e-——Where question presented for review has become 
moot or academic the appeal will be dismissed. 


Where the question involved on appeal to the Supreme Court is the 
choice of a party of one of two candidates in its primary, after the 
veneral election has been held the question becomes abstvact or academic 
and the appeal will be dismissed. 


APPEAL by plaintiff from Vunn, J., heard at Chambers in the city 
of New Bern, 17 September, 1930. From Grerenz. Appeal dismissed. 

This is an action brought by plaintiff against defendants, plaintiff 
claiming that there were irregularities in a primary election and de- 
manding certain relief. 

The matter was heard before Nunn, J., who rendered the following 
judgment: “This cause coming on to be heard and being heard before 
the undersigned judge at Chambers in the city of New Bern, this 
27 September, 1930, upon the complaint and affidavits of the plaintiff 
and the defendants having demurred to his jurisdiction of the court, to 
hear and determine the questions in controversy or make any order in 
the matter, after argument of counsel for the plaintiff and defendants: 
It is considered by the court and ordered and adjudged that the court is 
without jurisdiction and the case is therefore dismissed and this plaintiff 
is taxed with the costs.” To the foregoing judgment plaintiff excepted, 
assigned error and appealed to the Supreme Court. 

On the face of the returns plaintiff received 1,149 votes and defendant 
1,181, a majority of 32 votes for the defendant Mewborn. On 3 October, 
1930, plaintiff filed an amended complaint and contended that certain 
votes cast were illegal and should not have been counted by the defendant 
board of elections, and setting forth, among other things: “A primary 
election for the Democratic nomination for the office of sheriff of the 
county of Greene was duly held in Greene County, N. ©., on 7 June, 
1930, in which primary election the plaintiff, E. A. Rasberry, and the 
defendant, N. U. Mewborn, were two of the candidates for the Demo- 
cratic nomination to the office of sheriff, and that in said primary elec- 
tion as declared and announced by the said board of elections of the said 
county, the defendant Mewborn received the second highest vote, and 
thereafter made demand upon the said county board of elections for a 
second primary to determine the choice of the Democratic voters of the 
said county for the office of sheriff, and that in said second primary the 
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two candidates were the plaintiff and the defendant Mewborn, and the 
said second primary was duly called by the said defendant board of 
elections of said county and duly held on 5 July, 1930, as prescribed by 
law. . . . That the plaintiff avers upon information and _ belief 
and upon the facts stated herein, that he was the choice of the majority 
of the duly qualified and registered voters who were entitled to vote, and 
did vote in the said election on 5 July, 1930, at the several precincts in 
the said county of Greene for the Democratic nomination for the office 
of sheriff of said county, and but for the unlawful and wrongful vote and 
irregularities in this complaint stated, the said plaintiff would have been 
declared and published as the Democratic nominee for the office of 
sheriff of said county, even though the said defendant board of elections 
certified that the defendant Mewborn had received a majority of 34 (32) 
votes over this plaintiff.” 

The board of elections, answering, among other things said: “That 
the plaintiff and the defendant, N. U. Mewborn, were both represented 
by counsel at the various meetings and adjournments held. These de- 
fendants being advised that under the laws of the State of North Caro- 
lina their only duty, power and authority in the premises was to receive 
and tabulate the returns made by the judges and registrars of the 
various precincts in Greene County with reference to the candidates 
before the primary, so as to show the total number of votes cast for each 
candidate of each political party for each office, and when thus compiled, 
to make out returns in duphieate and file one copy with the clerk of the 
Superior Court and retain one copy, and to publish and declare the 
results. . . . That the jurisdiction to hear and determine the facts 
and issues set forth in the complaint herein is vested in the various 
registrars and judges of elections in the several precincts of Greene 
County, and their jurisdiction is exclusive, and that no provision is 
made by law for an appeal to these defendants or to this Court, and 
these defendants are advised, informed and believe that this Court is 
without jurisdiction to review the actions of the various registrars and 
judges of elections, or to hear and determine this action. 

The defendant, Mewborn, denied that there were irregularities as 
charged by plaintiff, and among other things, said: “This defendant 
avers that the returns made by said board of elections were true and 
correct returns as received and tabulated by them, and they declared the 
result of said primary in accordance therewith. . . . That the plain- 
tiff fails to allege that he would be the nominee for sheriff if the votes 
of all persons whom he alleges were improperly received were with- 
drawn, and disregarded, and that the result of the election would thereby 
be changed, and that on account of such failure, the plaintiff has stated 
no cause of action.” 
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Plaintiff’s complaint was verified 3 October, 1930. The answer of 
the board of elections of Greene County was verified 6 October, 1930. 
Defendant Mewborn’s answer was verified 7 October, 1980. This action 
was submitted to this Court under Rule 10, on Friday, 24 October, 1930. 
The general election was held on 4 November, 1930. 


J.J. Hatch, J. Faison Thomson and J. 8S. Manning fer plainttf. 
A.J. Albritton, Connor & Hill and F. EF. Wallace for defendant. 


Per Curtam. It will be readily seen if the judgment of Nunn, J., 
should be reversed by this Court, it could not benefit plaintiff, as the 
election has already beeti held on 4 November, 1930. 

In Glenn v. Culbreth, 197 N. C., at p. 678, citing nuraerous authori- 
ties, it is said: “The law provided for the regular city election on the 
first Monday in May, 1929. It was conceded in the oral argument that 
the election was held and the defendants, commissioners, were elected. 
The injury complained of has thus become accomplished and com- 
pleted. Hence, the appeal presents, in its final analysis, only a moot or 
abstract question. The uniform rule adopted by this Court is to the 
general effect that such questions will not be considered.” 

“The appeal therefore raises a question which is abstract or 
academic.” Board of Education v. Commissioners of Johnston, 198 
N. C., 480. The Court will take judicial notice of the fact that the 
general election was held on 4 November, 1930. 

For the reasons given, the appeal is 

Dismissed. 





G. I, CARTER anp Wire, EFFIE CARTER, v. J. N. BRYANT. 
(Filed 12 November, 1930.) 


Appeal and Error E d—Statement of case on appeal will be taken as filed 
and served by appellant and will stand if appellee fails to file 
exceptions. 


It is appellant's duty. not that of the clerk of the trial court, to make 
out a complete statement of his case on appeal, and the latter is not 
required to fill in blank spaces left and referred to for copying in exhibits 
introduced upon the trial, ete, and when the clerk certifies up the case 
With the blanks left therein and to the correctness of the information 
contained in the pages afterwards supplied by some one, to which the 
appellee serves no exceptions or countercase, the record 30 sent up and 
the appellant's case becomes the case on appeal, and the judgment of the 
Superior Court will be confirmed if no error is made to appear either in 
the record proper or the ‘case’ so certified. C. S.. 648. 
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AppraL by plaintiffs from MfcHlroy, J., at February Civil Term, 
1930, of Davipson. 

Civil action (1) for specific performance of written contract to pur- 
chase land, lumber plant, etc.; (2) to recover damages for alleged 
breach of said contract; and (3) to recover value of certain lumber sold 
and delivered to the defendant. The defendant denied hability and set 
up counterclaim for alleged breach of contract on the part of the 
plaintiffs. 

From a judgment of nonsuit on the first and second cause of action, 
and order continuing the third cause and defendant’s counterclaim for 
future determination, the plaintiffs appeal, assigning errors. 


Brittain & Brittain and Phillips & Bower for plaintiffs. 
Bryan & Campbell and H.R. Kyser for defendant. 


Stacy, C. J. From the judgment and order entered at the February 
Term, 1930, Davidson Superior Court, the plaintiffs gave notice of 
appeal to the Supreme Court, and were allowed forty-five days to make 
out and serve statement of case on appeal, with thirty days thereafter 
given to the defendant to prepare and file exceptions or countercase. 

The plaintiffs’ statement of case, consisting of 29 typewritten pages, 
throughout which appear at least 45 notations, “Clerk will here copy 
deed,” or “Clerk will here copy plaintiff’s exhibit No. ..,” ete. was 
served on defendant’s counsel 2 April, 1930. No deeds or exhibits, which 
the clerk was directed to copy and insert therein, accompanied this 
statement. Deeming said statement, as made out and served, insufficient 
to show error on the part of the trial court, counsel for defendant noti- 
fied the clerk of the Superior Court of Davidson County, 22 May, 1930, 
that no exceptions or countercase would be filed, and that the plaintiffs’ 
statement of case on appeal, exactly as made out and served, without 
alteration, amendment or insertion of deeds and exhibits, would, there- 
fore, become the statement of case on appeal by operation of law. 8. v. 
Price, 110 N.:C.,.599,, 15:8. Bi. 116. 

Thereafter, the deeds and exhibits referred to in plaintiffs’ statement 
of case on appeal, as made out and served, were copied by some one and 
presented to the clerk for incorporation into said statement. The clerk 
did not insert these deeds and exhibits in the statement of case on appeal, 
but certifies that the “first 47 sheets contain the case on appeal 
and the succeeding 73 sheets contain true and correct copies of the 
exhibits referred to by notations in said ease on appeal.” 

On 14 October, 1930, before the call of the docket from the district to 
which the case belongs, the defendant lodged a motion to dismiss the 
appeal for apparent irregularities on the face of the record. This 
motion was denied. Waller v. Dudley, 1938 N. C., 749, 188 S. E., 128. 
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It 1s provided by C. S., 643, that if appellant’s statement of case on 
appeal is not returned by appellee with objections within the time pre- 
scribed, it shall be deemed approved. In the instant case, therefore, the 
statement made out and served by the plaintiffs became the statement of 
case on appeal. Barber v. Justice, 1388 N. C., 20, 50 8. E., 445. 

It is no part of the clerk’s duty to insert exhibits or fill up blank 
spaces in such statements. Sloan v. Assurance Society, 169 N. C., 257, 
85 8S. E., 216. The clerk makes up the record proper, tut not the case 
on appeal. C.S., 645. It is the duty of appellant to prepare a concise 
statement of the case, just as he thinks it should be presented to the 
Supreme Court, and serve the same on appellee within the time stipu- 
lated. C.S., 648. If approved by appellee, the case, as made out and 
served by appellant, is to be filed with the clerk as a part of the record, 
and if not returned with objections within the time specified, “it shall 
be deemed approved.” S. v. Humphrey, 186 N. C., 533, 120 S. E., 85. 

There is, then, a statement of case on appeal. But we agree with the 
defendant that no error appears on the face of the record proper, or in 
the case on appeal, which would justify a reversal of the judgment of 
nonsuit. Hence, it will be affirmed. Mfg. Co. v. Simmons, 97 N. C., 89, 
18. E., 923. 

Affirmed. 





BYRD GRIFFIN et aut. v. LULA M. DOGGETT rE at. 
(Filed 12 November, 1930.) 


Wills E b—Devise in this case created fee upon Limitation with reversion 
to children of devisee by executory devise upon happening of event. 
The testator, knowing the children of his daughter were illegitimate. 
devised to his daughter after the life time of his wife, Lis lands to her 
if she remained unmarried but should she marry to her :wo illegitimate 
children the preeeeds of sale of the land for equal division between them: 
Held, the remainder to the testator’s said two grandchildren is construed 
fo ascertain the testator’s benevolent intent to take effect as an executory 
devise as a limitation after the marriage of the daughter, and not void 
as being upon a condition subsequent in general restraint of marriage, 
requiring no reéntry or assertion of claim to defeat the prior estate. 
Gard v. Mason, 169 N. C., 507, cited as not eonflicting. 


APPEAL by defendants from Stach, J., at May Term, 1930, of Guit- 
FORD. 

Civil action in ejectment, heard upon agreed statement of facts. 

From a judgment in favor of plaintiffs the defendants eppeal, assign- 
ing error. 
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Hunter K. Penn and D. F. Mayberry for plainttffs. 
John 8S. Michaux and Frazier & Frazier for defendants. 


Sracy, OC. J. The case presents for construction the following clause 
in the will of W. H. Brookbank: 

“The land I give and bequeath after the death of my wife to my 
daughter, Lula M. Brookbank, in fee simple. Provided, she does not 
marry and in case she should marry then my will is that said lands shall 
be sold and the proceeds of such sale shall be equally divided between my 
following grandchildren, Nellie Brookbank and Edna Brookbank, who 
are the children of Lula M. Brookbank.” 

Preceding this devise, the testator gave his wife a life estate in all 
his property. He died 3 February, 1919. His daughter, Lula M. 
Brookbank, married D. C. Doggett 11 April, 1919. His widow died 
7 December, 1929. The plaintiffs are the grandchildren mentioned in 
the will, and were known to the testator to be the illegitimate children 
of Lula M, Brookbank. 

The case turns on whether the estate in remainder, devised to Lula M. 
Brookbank, is to be regarded as one upon limitation, determinable upon 
her marriage, or as one upon condition in terrorem, void because in 
general restraint of marriage. We think the trial court correctly held, 
under the decision in In re Miller, 159 N. C., 123, 74.8. E., 888, that it 
is an estate upon limitation, rather than one upon a void condition sub- 
sequent. 

It was not the purpose of the testator to prevent the marriage of his 
daughter, but rather to aid her during celibacy, and as soon as she was 
in position to be supported by her husband, it was his desire that the 
property should go to her illegitimate children. This imputes to the 
testator a magnanimous spirit, rather than one which the law condemns. 
Generous impulses of mind and heart ought not to be thwarted by an 
awkward use of words, and will not be, when such lawful intent of the 
testator is clearly discernible from the writing which he leaves. Hlling- 
ton v. Trust Co., 196 N. C., 755, 147 8. E., 286. 

Even though the words used may, in strictness, be those ordinarily 
employed to denote a condition subsequent, nevertheless, if followed by a 
limitation over to a third person, which vests without the necessity of 
entry or claim, rather than by provision for reverter, which requires re- 
entry or assertion of claim to defeat the prior estate, the courts are 
inclined to construe such a gift or devise as a limitation and not a con- 
dition. Mordceai’s Law Lectures, 522; 4 Kent’s Com., 125-126. 

The will then, as we interpret it, creates a life estate in the wife, with 
remainder upon limitation to the testator’s daughter, followed by an 
executory devise to his named grandchildren. In re Miller, supra. 
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The decision in Gard v. Mason, 169 N. C., 507, 86 S. E., 302, strongly 
relied upon by appellants, is not at variance with this position. 

There is no difference in principle, so far as the vesting of the right 
is concerned, between a direction to divide the property and a direction 
to sell the property and divide the proceeds. Witty v. Witty, 184 N. C., 
375, 114 S. E., 482. 

Affirmed. 





W. B. ELLIS v. W. B. ELLIS, Jr., EXEcUTor 
(Filed 12 November, 19380.) 


Appeal and Error E a—The pleadings are a part of the record proper and 
when they do not appear therein the appeal will be dismissed. 


Upon an appeal from the denying of a motion of change of venue only 
on one issue as fo insanity, and the answer of the defendant giving 
rise to the motion not appearing of reeard and no brief of plaintiff 
filed, and it further appearing that the appeal is without merit, it will 
be dismissed. Waeters v. Waters, ante, 667. 


AppeaL by plaintiff from Stach, J., at September Term, 1930, of 
Forsytu. 

Civil action to set aside a consent judgment—the same case that was 
here at the last term, 198 N. C., 767. 

The present appeal is from the court’s refusal to transfer the cause to 
Davie County for trial, “in so far as it involves the matter of the sanity 
of the plaintiff.” 

The record discloses that the motion for change of venue, on the issue 
of plaintiff’s alleged insanity, was originally made and denied in the 
Superior Court of Forsyth, 1 June, 1928. It was renewed at the De- 
cember Term, 1928, before MacRae, Special Judge, who first entered an 
order allowing the motion, but struck it out later in the term, reciting 
that the order of partial removal “was improvidently issued.” The 
plaintiff again renewed his motion at the September Term, 1930, before 
Stack, J., who denied it on two grounds: First, because on a preceding 
day of the term, “upon the request of plaintiff and with the consent of 
counsel for the defendants,” the case had been continued for the term; 
and, second, because the same motion “had been heard and refused by a 
former Superior Court.” 

Plaintiff appeals, assigning error. 


Vo counsel for plaintiff. 
Manly, Hendren & Womble for defendant. 
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Stacy, C. J. The answer of the defendant, which gave rise to the 
motion for change of venue, is not in the record, and no brief has been 
filed by the plaintiff. Besides, the appeal is without merit. It will be 
dismissed. Waters v. Waters, ante, 667. 

Appeal dismissed. 





WINCHESTER-SIMMONS COMPANY anp H. P. WHITEHURST, REcEIVER 
or L. H. CUTLER, Sr, v. L. H. CUTLER, Sr. and MISS LAURA A. 
ROBERTS. 

(Filed 12 November, 1930.) 


1. Execution B a—Land held by husband and wife by entireties is not 
subject to execution on several judgments against either. 

Lands devised or conveyed to husband and wife as such carries 
tu them the title by entirety and is not subject to execution of a judg- 
iuent against either of them severally during their joint lives, the prin- 
ciple of jus accrescendi applying. 

2. Husband and Wife G a—-Deed by husband and wife to land held by 
entirety carries title to grantee free from judgment lien against one 
of them. 

In the absence of fraud which would vitiate their deed a conveyance 
of land executed and delivered by busband and wife to lands held by 
them in entirety conveys the entire title to the lands to their grantee 
not subject to execution under a judgment against only one of them. 


3. Fraudulent Conveyances A c—Creditor of husband may not set aside 
deed of husband and wife, the wife and grantee having no fraudulent 
intent. 

Where a husband induces his wife to join in a sufficient deed to their 
daughter conveying lands held by them in entirety with the purpose 
unknown to the wife and their grantee of defeating the Jevy under a 
judgment of his creditor, his judgment creditor then having no right of 
execution against the land cannet be defrauded of a right, and the wife 
and their grantee being free from fraudulent intent, the conveyance is not 
subject to be defeated on the ground that it was executed in fraud of 
the rights of his personal judgment creditor. 


4. Husband and Wife G a—Husband may convey his interest in land held 
by entireties without imputation of fraud as against his judgment 
creditor. 

During their joint lives the husband has only a possibility of acquiring 
the full title to lands held by them in entireties, and such interest is 
not subject to a lien by virtue of a judgment against him alone, and he 
may convey this interest that he has without imputation of fraud against 
his judgment ercditor. 
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5. Fraudulent Conveyances A c—In this case held: there was no allega- 
tion that grantee took title impressed with trust, and Davis v. Bass 
does not apply. 


Where it appears in the complaint in an action to subject lands to a 
levy under a judgment against the husband alone that the husband 
and wife had held the lands by entireties and had conveyed . good and 
sufficient fee-simple title to their granddaughter by their joint converance. 
there is no sufficient allegation that their grantee took the title impressed 
by a trust. Davis v. Bass, 188 N. C., 200, cited and distinguished. 


AppeAL by plaintiffs from Barnhill, J., at May Term, 1930, of 
Craven. Affirmed. 

This action was heard on defendant’s demurrer to the complaint filed 
therein by the plaintiffs. The facts alleged in the complaint and ad- 
mitted by the demurrer are as follows: 

The plaintiff, Winchester-Simmons Company, is a judgment creditor 
of the defendant, L. H. Cutler, Sr. Its judgment for the sum of 
$2,842.08, with interest and cost, was duly docketed in the office of the 
clerk of the Superior Court of Craven County on 21 Sestember, 1925. 
An execution issued on said judgment on 1 July, 1927, was returned by 
the sheriff of Craven County unsatisfied. 

The plaintiff, H. P. Whitehurst, was duly appointed receiver of the 
defendant, L. H. Cutler, Sr., in certain proceedings instituted by the 
plaintiff, Winchester-Simmons Company, on 1 August, 1927, supple- 
mental to said execution. No payment has been made on said judg- 
ment by the defendant, L. H. Cutler, Sr., or by the said receiver out of 
any property which has come into his hands. The full amount of said 
judgment, with interest and cost, is now due and unpaid. 

During the month of October, 1926, Mrs. Sarah E. Wadsworth died 
in Craven County, having first made and published her last will and 
testament, which has since been duly probated and recorded. By said 
last will and testament the testatrix gave and devised to the defendant, 
L. H. Cutler, Sr., and his wife, Mrs. Laura D. Cutler, the lot of land 
described in the complaint. The said lot of land is situate in the city 
of New Bern, in Craven County. By said devise, the said L. H. 
Cutler, Sr., and his wife, Mrs. Laura TD. Cutler, took and held an 
estate by the entirety in said lot of land. 

On 5 June, 1928, the said L. H. Cutler, Sr., and his wife, Mrs. Laura 
D. Cutler, conveyed the lot of land devised to them, as tenants by the 
entirety, to the defendant, Miss Laura A. Roberts, their gvanddaughter. 
The deed by which said lot of land was conveyed was executed by both 
L. H. Cutler, Sr., and Mrs. Laura D. Cutler. They conveyed said lot 
of land without receiving therefor any valuable consideration from 
Miss Laura A. Roberts. The consideration recited in said deed is, “ten 
dollars and other valuable considerations.” 
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At the date of said deed the plaintiffs were prosecuting certain actions 
and proceedings to subject to the payment of the judgment owned by 
the plaintiff, Winchester-Simmons Company, and against the defendant, 
L. H. Cutler, Sr., the interest of said defendant in certain bonds which 
had been given and bequeathed by Mrs. Sarah E. Wadsworth, by her 
last will and testament, to said defendant and his wife, Mrs. Laura D. 
Cutler. The said L. H. Cutler, Sr., was contesting the right of plain- 
tiffs to recover in said actions and proceedings. He was advised that if 
he survived his wife, who was then in bad health, he would become the 
owner, by virtue of such survivorship, of the lot of land in which he 
and his said wife then had an estate by the entirety, and that said lot 
of land would in that event become subject to the lien of the docketed 
judgment owned by the plaintiff, Wuinchester-Simmons Company, 
against him, and to sale under execution for the satisfaction of said 
judgment. 

The purpose of the defendant, L. H. Cutler, Sr., in executing the 
deed by which said lot of land was conveyed to his granddaughter, the 
defendant, Miss Laura A. Roberts, and in procuring his wife, Mrs. 
Laura D. Cutler, to join him in the execution of the same, was to 
convey the title to said lot of land to his said granddaughter, in order 
that in the event he should survive his wife, the said granddaughter 
might hold the title to the said lot of land, and thereby prevent the said 
judgment from becoming a lien on said lot of land. It was his purpose 
by said conveyance to defeat the right of the plaintiffs to have said lot 
of land sold under execution for the satisfaction of said judgment, in 
the event he should become the owner thereof by survivorship. Neither 
Mrs. Laura D. Cutler, nor the defendant, Miss Laura A. Roberts, par- 
ticipated or shared with the said L. H. Cutler, Sr., in said purpose. 
Neither of them knew his purpose in executing said deed, or in pro- 
curing his wife to join him in the execution of the same. Since the 
execution of said deed, Mrs. Laura D. Cutler has died, leaving surviving 
her husband, the defendant, L. H. Cutler, Sr. 

On the foregoing facts alleged in their complaint, plaintiffs demanded 
judgment that the deed executed by L. H. Cutler, Sr., and his wife, 
Mrs. Laura D. Cutler, by which the lot of land described in the com- 
plaint was conveyed by them to the defendant, Miss Laura A. Roberts, 
be declared void, as to the plaintiffs, and that said lot of land be sub- 
jected to the payment of the judgment now owned by the plaintiff, 
Winchester-Simmons Company against the defendant, L. H. Cutler, Sr. 

The court was of opinion that the facts stated in the complaint are 
not sufficient to constitute a cause of action on which the plaintiffs are 
entitled to the relief demanded in this action, and that the demurrer 
should be sustained. 
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From judgment in accordance with this opinion, dismissing the 
action, plaintiffs appealed to the Supreme Court. 


Ernest M. Green for plaintiff. 
Whitehurst & Barden and Ward & Ward for defendanis. 


Connor, J. In Davis v. Bass, 188 N. C., 200, 124 S. E., 566, it is 
said: “When land is conveyed or devised to a husband and wife as such, 
they take the estate so conveyed or devised, as tenants by the entirety, 
and not as joint tenants or tenants in common. Harrison v. Ray, 108 
N. C., 215. This tenancy by the entirety takes its origin from the 
common law when husband and wife were regarded as one person, and 
a conveyance to them by name was a conveyance in law to but one 
person. The estate rests upon the doctrine of the unity of person, and, 
upon the death of one, the whole belongs to the other, not solely by 
right of survivorship, but also by virtue of the grant which vested the 
entire estate in each grantee. Long v. Barnes, 87 N. C., 329; Bertles v. 
Vunan, 92 N. Y., 152. These two individuals, by virtue of their mari- 
tal relationship, acquire the entire estate, and each is deemed to be 
seized of the whole and not of a moiety or an undivided portion thereof. 
They are seized of the whole, because at common law they were con- 
sidered but one person; and the estate thus created has sever been de- 
stroyed or changed by statute in North Carolina. Freeman v. Belfer, 
173 N. C., 587. It still possesses here the same properties and incidents 
as at common law. Bynum v. Wicker, 141 N. C., 95. The act abolish- 
ing survivorship in Joint tenancies in fee (C. S., 1735), does not apply 
to tenancies by entirety. Jlotley vu. Whitemore, 19 N. C., 587. A joint 
estate 1s distinguished by the four unities of time, title, interest and 
possession (.\oore v. Trust Co., 178 N. C., p. 124); and it has been held 
that in tenancies by the entirety, a fifth unity is added to the four com- 
mon-law unities recognized in joint tenancies, to wit, unity of person. 
Topping v. Sadler, 50 N. C., 357.” 

Two of the properties or incidents of this estate which, in view of 
changes in the law in conformity with changes in social conditions, has 
been declared by this Court to be an anomaly, are stated in Davis v. 
Bass as follows: 

“4, Lands held by husband and wife as tenants by the entirety are 
not subject to levy under execution on a judgment rendered against 
either the husband or the wife alone, nor can the interes: of either be 
thus sold, because the right of survivorship is merely an incident of 
the estate, and does not constitute a remainder, either vested or con- 
tingent; but a judgment rendered against the husband and wife jointly, 
upon a joint obligation, may be satisfied out of an estate in lands held 
by them as tenants by the entirety. JJartin ». Lewis, 187 N. C., 478, 
30 C, J., 573.” 
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“14, A sale by husband and wife and a division of the proceeds ends 
an estate by the entirety. Moore v. Trust Co., 178 N. C., 118.” 

Because of the nature of the estate, acquired by the defendant, L. H. 
Cutler, Sr., and his wife in the lot devised to them as tenants by the 
entirety, by Mrs. Sarah E. Wadsworth, and of the properties and inei- 
dents of said estate, the judgment in favor of the plaintiff, Wuin- 
chester-Simmons Company and against the defendant, L. H. Cutler, Sr., 
was not a lien on said lot at any time during the joint lives of said 
L. H. Cutler, Sr., and his wife, Mrs. Laura D. Cutler, nor was said lot 
subject to sale under execution for the satisfaction of said judgment 
during said time. In Bruce v. Nicholson, 109 N. C., 202, 18 8. E., 
790, it is said: “As we have seen, the husband, who is the judgment 
debtor in this case, had no interest in the land that he could dispose of, 
nor that was subject to sale under execution or any legal process. A 
sale would be ineffectual. The possibility that the husband might sur- 
vive his wife and thus become the sole owner of the property, was not 
the subject of sale or hen. This did not constitute or create any present 
estate, legal or equitable, any more than a contingent remainder or any 
other mere prospective possibility. Bristol v. Hallyburton, 93 N. C., 
384,” 

If the deed executed by L. H. Cutler, Sr., and his wife, Mrs. Laura D. 
Cutler, by which they jointly conveyed the lot of land described in the 
complaint to the defendant, Miss Laura A. Roberts, is valid, although 
the defendant, L. H. Cutler, Sr., has survived his wife, he had no 
interest or estate in said lot of land, at the commencement of this 
action, to which said judgment could attach as a hen, or which was 
subject to sale under execution for the satisfaction of said judgment. 
The lot of land was conveyed by both L. H. Cutler, Sr., and his wife, 
Laura D. Cutler; each at the date of their deed was seized of the whole 
estate in said lot, and not of a moiety, or of an undivided portion thereof. 
Davis v. Bass, supra. It is expressly alleged in the complaint that 
Mrs. Laura D. Cutler did not participate or share with her husband in 
his purpose by the execution of said deed to hinder, delay and defraud 
the plaintiffs. She, at least, with the joinder of her husband, had the 
right to convey said Jot of land to her granddaughter. The purpose oi 
her husband, who at the date of the deed had the same interest in the 
land as she had—no more and no less—not disclosed to her, could not 
render the deed void as to her. 

Nor can it be held on the facts alleged in the complaint that the 
purpose of L. H. Cutler, Sr., in executing the deed, and thereby joining 
with his wife in the conveyance of the land, was fraudulent, thus ren- 
dering the deed void. In Teague v. Downs, 69 N. C., 280, it is said 
that as creditors of a husband had no right to subject his estate by the 
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curtesy in lands owned by his wife, to the satisfaction of his debts, 
during the life of the wife, he was at liberty, if so minded, to surrender 
his estate in said land, and that such surrender could no: be held fraudu- 
lent as to his creditors. See, also, Dortch v. Benton, 98 N. C., 190, 
3.8. E., 638, in which it was held that as a debtor’s homestead is not 
subject to sale under execution on a judgment against him, his convey- 
ance of the homestead was not fraudulent as to his creditors, although 
it was otherwise as to a conveyance of the land subject to the home- 
stead. At the date of the deed from L. H. Cutler, Sr., and his wife, 
Laura D. Cutler, to their granddaughter, L. H. Cutler, Sr., had no 
interest in the land conveyed by the deed, present or prospective, which 
was subject to sale for the satisfaction of the judgment against him, 
then owned by the plaintiff, Winchester-Simmons Company; he had 
only a possibility of owning such interest or estate, contingent upon the 
uncertainty of his surviving his wife. This was not such an interest or 
estate as could be sold under execution for the satisfaction of the judg- 
ment. Bruce v. Nicholson, supra. His conveyance of the land, with 
the joinder of his wife, thus surrendering his right to an estate in the 
land, upon his survivorship, was not fraudulent as to the plaintiffs. 

It does not appear from the allegations of the complaint that the 
defendant, Miss Laura A. Roberts, took the title to the land conveyed to 
her, with a trust impressed upon her title, by the terms of the deed, or 
by parol. It is expressly alleged in the complaint that she did not 
participate, or share with the defendant, L. H. Cutler, Sr., in the pur- 
pose with which it is alleged he executed the deed. The decision of this 
Court in Davis v. Bass, supra, is, therefore, not controlling in the 
instant case. 

We concur in the opinion of the Superior Court that the facts alleged 
in the complaint are not sufficient to constitute a cause of action on 
which plaintiffs are entitled to relief in this action. The judgment is 

Affirmed. 





nw ne re ee 


MARY LOUISH MacRAE ann CHARLES B, MacRAE v. COMMERCE 
UNION TRUST COMPANY, CHARLES B. MacRAE, Jn., anp MARY 
CARTER MacRAE. 

(Filed 12 November, 1930.) 


1. Trusts D a—Laws of North Carolina held to govern power of revoca- 
tion of trust settlement in this case. 

Where the daughter of a British subject takes property absolutely 
from the trustees under his will upon her marriage, and marries in 
North Carolina, executing in this State a deed of settlement in trust, 
without consideration, for beneficiaries of this State, upen certain con- 
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tingencies: Held, the lex loci contractu governing the marriage settlement 
is that of North Carolina and controlled by the provisions of our statutes 
as to its revocation. C. §., 996, as amended by Laws of 1929. 

2. Trusts A d—Trust in this case held to be voluntary trust. 


Where a woman receives property without restriction from her father's 
estate and executes a deed in marriage settlement in trust without ¢en- 
sideration, the deed is a voluntary trust in contemplation of C. 8., 996, 
as amended by the Public Laws of 1929. 


3. Trusts D a—In this case held: trust was voluntary and remainder over 
was contingent, and trustor had the right of revocation under C. S., 
996. 

In order to come within our statute governing the revocation of a 
marriage settlement made in trust, it is required that the trust be volun- 
tary, for the bencfit of the trustee cr some one in esse with a future 
ecntingent interest limited to some one not in esse or not determinable 
until the happening of a certain event, and to revoke the deed of trust, if 
recorded, it is required that the deed of revocation be recorded: and 
Held, where a woman executes a trust deed of settlement upon her mar- 
riage for the benefit of her children who may be born of the marriage, 
depending upon their reaching a certain age, the trust interest subject 
to be changed by her during her life, after the birth of children, their 
interests do not inso facto become yested, and she may revoke the trust 
upon giving a sufficient deed to that effect and in compliance with the 
statute. 


AppreaL by defendants from Sink, Special Judge, at July Special 
Term, 1930, of Buncomse. 

Civil action to revoke a voluntary trust. 

It appears from the complaint: 

1. That the feme plaintiff, the daughter of an English subject, en- 
titled to receive from the trustees of her father’s estate a large amount 
of personal property, when she arrived at the age of 21 years, or mar- 
ried, duly filed a petition in the English Court of Chancery, asking 
permission to settle her said property under the provisions of ‘The 
Infant’s Settlement Act, 1855,” upon or in contemplation of her mar- 
riage to Charles B. MacRae, of Asheville, North Carolina, which said 
marriage took place 22 December, 1925, while the said petitioner was 
still an infant, 19 years of age. 

2. That agreeably to the order entered upon said petition, and with 
the approval of the English Court of Chancery, the plaintiffs herein, on 
13 December, 1926, executed to the Commerce Union Trust Company, 
defendant herein, a “Deed of Settlement,” under the terms of which the 
plaintiffs placed with the said defendant, in trust, all the personal prop- 
erty received by the feme plaintiff from her father’s estate. 

3. That under the terms of the said deed of settlement, the property 
mentioned therein is to be held by the trustee and the income derived 
therefrom paid to the feme plaintiff during her lifetime, and after her 
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death, the trustee is directed to pay over the trust fund to such one or 
more of the feme plaintiff’s children or remoter issue as she shall by 
deed or will appoint, and in default of any such appointment, the 
trustee is directed to turn over the trust fund to such of the feme 
plaintiff’s children as being male attain the age of 21 years, or being 
female attain that age or marry under it. The righ: to revoke said 
trust deed is expressly reserved to the feme plaintiff, urder certain con- 
ditions, if and when she attains the age of 30 years. She has not yet 
reached that age. This action was brought within three years after she 
attained her majority. 

4, That the defendants, Charles B. MacRae, Jr., age 3, and Mary 
Carter MacRae, age 1, are children of the plaintiffs herein. 

5. That the plaintiffs are now desirous of revoking said deed of set- 
tlement, and to that end have duly executed a deed of revocation and 
tendered same to the trustee, but the trustee declines to surrender the 
trust property as demanded, contending that since the birth of issue to 
the feme plaintiff the said deed of settlement is irrevocable. 

From a judgment overruling a demurrer, interposed on the ground 
that the complaint does not state facts sufficient to constitute a cause of 
action, and granting the relief sought, the defendants appeal, assigning 
error. 


J. M. Horner, Jr., for plaintiffs. 

Alfred S. Barnard for defendant Trust Company. 

J. C. Cheesborough, guardian ad litem, for defendants, Charles B. 
MacRae, Jr., and Mary Carter MacRae. 


Stacy, C. J. The determinative question is whether the interests 
created by the limitations in the deed of settlement to the feme plaintiff’s 
children or remoter issue are vested or contingent. We think they are 
contingent. 

It is provided by C. S., 996, as amended by chapter 305, Public Laws 
1929, inter alia, that any grantor, maker or trustor who has heretofore 
created or may hereafter create a voluntary trust estate in real or per- 
sonal property for the benefit of himself, or any other person in esse, 
with a future contingent interest to some person or persons not in esse. 
or not determinable until the happening of a future eveut, may, at any 
time prior to the happening of the contingency vesting the future estates, 
revoke the grant of the interest to such person or persons not in esse, or 
not determinable, by a proper instrument to that effect; provided in 
case the instrument creating such estate has been recorded, the deed of 
revocation shall likewise be recorded to make it effective. 

To bring a case within the terms of this statute, it should appear: 
First, that the trust is a voluntary one; second, that it was created for 
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the benefit of the trustor, or some person in esse, with a future con- 
tingent interest limited to some person not in esse, or not determinable 
until the happening of a future event; and, third, that if the instru- 
ment creating the trust has been recorded, the deed of revocation has 
likewise been recorded. Stanback v. Bank, 197 N. C., 292, 148 
S.B.. 313: 

It ig not seriously questioned but that the trust created by the present 
deed of settlement is a voluntary one. The feme plaintiff was in no 
way obligated, under her father’s will, to keep her share of his estate 
in trust. Her right to receive it became absolute upon her marriage. 
The approval of the English Court of Chancery was apparently for the 
protection of the English trustees. The instrument was executed without 
consideration. 

That the interests of the feme plaintiff’s children are contingent, 
rather than vested, will appear, we think, from the following provisions 
in the trust deed: 

“4, After the death of the wife the trustee shall stand possessed of the 
capital and income of the trust fund upon trust to assign, transfer, pay 
over and deliver the trust fund to all or such one or more exclusively 
of the others or other of them of the children or remoter issue of the 
wife . . . at such age or times . . . as the wife shall, by any 
deed or deeds revocable or irrevocable or by will or codicil appoint and 
in default of and subject to any such appointment upon trust to assign, 
transfer, pay over and deliver the trust fund to all or any of the 
children or child of the wife . . . who being male attain the age 
of twenty-one years or being female attain that age or marry under it 
and if more than one in equal shares. 

“6. The trustee shall after the death of the wife apply the whole or 
such part as they in their discretion shall think fit of the income of the 
share in the trust fund to which any child or remoter issue of the wife 
shall for the time being be entitled in expectancy . . . towards his 
or her maintenance, education or benefit. ; 

“7, During such suspense of absolute vesting as aforesaid the trustee 
shall accumulate the surplus (if any) of the income,” ete. 

It will be observed that the feme plaintiff is not limited in the exer- 
cise of the power of appointment to her children, but these she may 
exclude altogether, and name some remoter issue; and should she die 
without exercising the power of appointment, none of her children could 
presently take the property under the above limitations. 

Therefore, tested by the criterion of present capacity to take effect in 
possession, should the possession for any cause become vacant, the 
interests of feme plaintiff’s children would seem to be contingent rather 
than vested. Ziegler v. Love, 185 N. C., 40, 115 S. E., 887; 23 R. 
C. L., 502. 
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The plaintiffs have duly executed a deed of revocation and tendered 
the same to the trustee. 

Thus it would seem, with the trust a voluntary one and the ultimate 
beneficiaries taking a future contingent interest and the execution of a 
proper instrument revoking the trust, that the plaintif‘s are entitled to 
the benefit of the statute. Stanback v. Bank, supra. 

It is further suggested that as the trust agreement was executed in 
North Carolina, with all those interested therein residents of this 
State, the rights of the parties are to be determined by the lex loci 
contractus (31 C. J., 1001); and as the feme plaintiif was an infant 
at the time of the execution of the agreement, under our law, she is at 
liberty to disaffirm the same. McCormick v. Crotts, 198 N. C., 664; 
Collins v. Norfleel-Baggs, 197 N. C., 659, 150 S. E., 177. But with 
the holding that the instrument in question comes within the purview of 
C. §., 996, as amended, it seems unnecessary to rely upon this addi- 
tional circumstance, though it may be advanced in support of the 
judgment. 

Affirmed. 





W. E. LEWIS vy. BUTTERS LUMBER COMPANY. 
(Filed 12 November, 1930.) 


1. Deeds and Conveyances C c—In this case held: timber deed also con- 
veyed permanent right of way over grantor's land for private railroad. 


Where a deed conveying the right to cut and remove the timber upon 
land within a period of three years also expressly conveys a right of way 
in fee simple over the lands described for a permanent railroad that 
may be constructed by thé grantee, its successors and assigns, there is 
no ambiguity in the language conveying the railroad right of way per- 
mitting interpretation by the courts, and where the railroad is thus 
built within the three-year limit, the grantee is not liatle in damages to 
the grantor for its continued use of the railroad. 


2. Deeds and Conveyances F a—Where there is no negligence in exercise 
of right to cut timber, grantee is not liable for damage from falling 
trees. 


A deed to standing timber upon lands with the right of ingress, egress, 
ete., for the purpose of cutting and removing the timber conveyed, such 
right is to be exercised in the ordinary way and by the ordinary methods 
incident to its reasonable enjoyment does not subject the grantee to 
the payment of damages caused to the land from stopping ditches and 
trees falling upon pasture fences when it has not been careless or 
negligent in the exercise of this right. 


AppEats by both plaintiff and defendant from Nunn, J., at August 
Term, 1930, of Brapen. No error in plaintifi’s appeal; new trial in 
defendant’s appeal. 
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Plaintiff is the owner of a tract of land, containing 600 acres, more 
or less, situate in Bladen County, North Carolina. 

On 19 September, 1924, plaintiff, for and in consideration of the sum 
of $1,000, sold, and by deed executed by himself and his wife, conveyed to 
the defendant, all the pine, oak, cypress, ash, poplar and gum timber on 
said land, above the size of ten inches in diameter on the stump, when 
cut, with certain exceptions set out in said deed, “together with the 
right and privilege for and during the period of three years from 
24 February, 1926, through themselves, their successors, agents and 
servants, to enter upon said land or any other lands owned by them 
and to pass and repass over the same, at will, on foot or with teams and 
conveyances, to cut and remove said timber, and construct aud operate 
any roads, tramways or railroads, houses and tenements, aud remove 
same at will, over and upon said lands as the party of the second part, 
its successors and assigns may deem necessary for cutting and remov- 
ing said timber, and to use such trees, underwood, dead and down 
timber, and dirt on said land as may be needed in the construction and 
repair of said roads, tramways and railroads, to run and operate its 
locomotives and to use and operate any railroad that the grantee herein, 
or their successors or assigns may construct, and to have right of way in 
fee simple over said land above described, or any other land owned by 
them, for a permanent railroad that may be constructed by said grantee, 
its successors or assigns, the said right of way to be located by said 
party of the second part, its successors and assigns. 

“To have and to hold the said timber, as above described, together 
with the privileges and rights of way hevein granted, to party of the 
second part, its successors and assigns, during the period of time above 
named.” 

During the latter part of January, 1928, the defendant entered upon 
said land, and cut and removed therefrom the timber conveyed to it by 
plaintiff. Defendant completed the cutting and removal of said timber 
within about six months from the date on which it began to cut the said 
timber. 

For the purpose of removing said timber when cut, defendant located 
on said land a right of way on which it constructed a tramway or rail- 
road. It has maintained said tramway or railroad since 24 February, 
1929, and continues to operate the same, notwithstanding the three years 
during which defendant had the right and privilege, under said deed, to 
enter upon said land, and to cut and remove therefrom the said timber, 
expired on 24 February, 1929. 

Plaintiff alleged in his complaint that while engaged im cutting and 
removing said timber, defendant wrongfully and unlawfully caused trees 
and timber standing and growing near certain pasture fences on said 
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land, when cut, to fall upon said fences, thus breaking down and injur- 
ing the same, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that while engaged in 
cutting and removing said timber, defendant wrongfully and unlawfully 
caused trees and tree-tops, when cut to fall into and fill up the ditches 
and drains on said land, thus damming the water in said ditches and 
drains and injuring said land, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that while cutting and 
removing said timber, defendant wrongfully and unlawfully removed 
lightwood from said land, thereby causing plaintiff damage. 

Plaintiff further alleged in his complaint that by the maintenance and 
operation of the tramway or railroad constructed by the defendant on 
the right of way located by it on his land, since 24 February, 1929, 
defendant has wrongfully and unlawfully trespassecl on said land, 
thereby causing plaintiff damage. 

Each and all of the allegations of the complaint on which plaintiff 
demanded judgment that he recover of the defendant ir. this action, are 
denied by the defendant in its answer. 

The issues arising on the pleadings were answered by the jury as 
follows: 

“1. Was plaintiff’s land wrongfully injured by defendant in destroy- 
ing fences as alleged in the complaint? Answer: Yes. 

2. If so, what damage, if any, is plaintiff entitled to recover therefor? 
Answer : $100. 

3. Was plaintiff’s land wrongfully injured by defendant in filling 
ditches and drains, as alleged in the complaint? Answer: Yes. 

4. If so, what damage, if any, is plaintiff entitled to recover therefor / 
Answer: $500. 

5. Was plaintiff’s land wrongfully injured by defendant in removing 
lightwood, as alleged in the complaint?) Answer: Yes. 

6. If so, what damage, if any, is plaintiff entitled to recover therefor? 
Answer: $50. 

7. Has defendant trespassed upon the land in question since 24 Feb- 
ruary, 1929, by maintaining its tramroad thereon, and operating trains 
thereover? Answer: No. 

8. If so, what damage, if any, is plaintiff entitled to recover therefor? 
Answer: Nothing.” 

From judgment on the verdict that plaintiff recover of the defendant 
the sum of $650, and the costs of the action, both plaintiff and defendant 
appealed to the Supreme Court. 


Britt & Britt and Dye & Clark for plaintiff. 
Varser, Lawrence & McIntyre for defendant. 
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Connor, J. The court was of opinion that as a matter of law the 
plaintiff, upon all the evidence submitted to the jury at the trial of this 
action, was not entitled to an affirmative answer to the seventh issue, 
and, therefore, instructed the jury that if they believed all the evidence 
pertinent to said issue and found the facts to be as testified by all the 
witnesses, they would answer the seventh issue, “No,” and the eighth 
issue “Nothing.” Plaintiff excepted to this instruction, and on his 
appeal to this Court assigns same as error. The question presented for 
decision by this assignment of error is whether the deed from the plain- 
tiff to the defendant conveys to defendant a permanent right of way over 
and across plaintiff’s land, to be located by defendant within the period 
of time during which defendant had the right to enter upon said land, 
and to cut and remove therefrom the timber conveyed by the deed. This 
question must be answered in the affirmative on the authority of Grady 
uv. Tile Co., ante, 511, 154 8. E., 834, and Hughes v. &. f., 119 
N.C., 688, 23S. E., 717. The language used by the plaintiff in his deed 
is so plain and his intention so clearly expressed, that there is no room 
for construction. Hinton v. Vinson, 180 N. C., 393, 108 S. E., 897. In 
McCain v. Ins. Co., 190 N. C., 549, 180 8. E., 186, it is said: “Rules of 
construction are only aids in interpreting contracts that are either am- 
biguous or not clearly plain in meaning, either from the terms of the 
contract itself, or from the facts to which the rules are to be apphed.” 
Courts will not and ought not to undertake to construe the language of a 
deed, when the intention of the grantor is clearly and plainly expressed, 
as in the deed involved in the instant case. We find no error in plain- 
tiff’s appeal. The defendant has the right, by the terms of its deed, to 
maintain permanently on the right of way over and across plaintiff's 
land described therein the tramway or railroad which it constructed on 
said right of way, during the period in which it had the right to locate 
said right of way. 

In his rulings on defendant’s objections to evidence offered by plain- 
tiff, and in his instructions to the jury relative to the issues other than 
the seventh and eighth issues, the trial judge failed, we think, to give 
effect to the right of defendant, under its deed from the plaintiff, to enter 
upon plaintiff’s land and to cut and remove therefrom the timber con- 
veyed by said deed. Defendant had the right to cut said timber and to 
remove the same from said land. Such cutting and removal, if done in 
the usual and ordinary manner and by the usual and ordinary methods, 
as was necessarily contemplated by the parties when the timber was con- 
veyed by plaintiff to defendant, was not wrongful, although as incidents 
thereto plaintiff’s fences were injured, and his ditches and drains 
dammed up by trees and tree-tops. These results are not unusual and 
defendant is not liable in damages to plaintiff if only the usual and 
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ordinary results followed from the exercise by defendant of its rights 
under its deed. Defendant is liable to plaintiff only if the jury shall 
find from the evidence that defendant exercised its rights to cut and 
remove said timber in a negligent manner, or by negligent methods, thus 
causing plaintiff injuries greater in extent than usually follow the 
cutting and removal of timber. 

There was evidence tending to show that defendant was negligent 
both in the manner and in the methods which it employed in the exercise 
of its rights. The evidence was conflicting, at least, 2s to whether de- 
fendant wrongfully removed lghtwood from plaintiff’s land as alleged 
in the complaint. There was no error in the refusal of the court to 
allow defendant’s motion for judgment as of nonsuit. For errors, how- 
ever, both in the admission of evidence and in instructions to the jury, 
defendant is entitled to a new trial. It is so ordered. 

New trial. 





FARMVILLE OIL AND FERTILIZER COMPANY, Inc., v. MRS. ELLA A. 
SMITH, W. A. DARDEN, TRUSTEE, anpD MRS, NANNIFE QUINERLY. 


(Filed 12 November, 1930.) 


Mortgages E b—Upon purchase with separate estate, wife gets good title 
to note executed by husband and secured by mortgage executed by 
them both. 

Where the owner of a town lot and farm executes with his wife a first 
and second mortgage on the town lot to secure, first, his own several notes 
and, second, their joint note, and the wife purchases with her own money 
one of the notes secured by the first mortgage and transfers the note 
to the trustee in a deed of trust on the farm under an agreement that 
he was to collect the note and apply the proceeds to the satisfaction 
of the deed of trust: Held, the wife acquired by purchase the title to 
the note secured by the first mortgage, and her transferee acquired 
the right to collect the same and apply the proceeds under their agree: 
ment, and the holder of the second mortgage on the town lot had no right 
to set off the deficiency at the foreclosure sale of his mortgage against 
the rights of the wife’s transferee. 


Civit action, before Small, J., at August Term, 1980, of Pir. 

David S. Smith owned two tracts of land. The first tract was situ- 
ated in the town of Greenville, North Carolina, and contained one-half 
acre, more or less, and the second tract was a farm known as the Ring- 
gold property, lying south of the town of Greenville. On 26 November, 
1924, David S. Smith and his wife, Ella A. Smith, executed and de- 
livered six notes of $1,000 each, payable to bearer, and in order to 
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secure the same executed and delivered to W. A. Darden, trustee, a deed 
of trust on the property in the town of Greenville, which said deed of 
trust was duly recorded on 30 December, 1924. Thereafter, on 30 April, 
1926, the said David S. Smith and wife, Ella A. Smith, executed and 
delivered four promissory notes each in the sum of $1,899.22, and in 
order to secure said notes executed and delivered to D. L. Turnage, 
trustee, a second deed of trust upon the town property above mentioned, 
which said deed of trust was duly recorded. The said Smith and wife 
were also indebted to Mrs. Nannie E. Quinerly in the sum of about 
$5,400, and in order to secure said indebtedness had executed and de- 
livered a mortgage or deed of trust to said Mrs. Quinerly on the Ring- 
gold farm. Mrs. Ella A. Smith did not sign any of the six $1,000 notes 
secured by the first deed of trust to Darden, trustee, but did sign the 
deed of trust. David S. Smith died and thereafter his wife, Ella A. 
Smith, with her own money paid to the holder of note No. 4, secured by 
the Darden deed of trust, the amount due thereon and had said note 
assigned to her in the following language: “This note taken up by and 
assigned to Mrs. Ella Smith, but it is understood that it is subordinated 
to notes Nos. 5 and 6 of the same series which are outstanding so that 
in case of sale the other two notes are to be paid first. In other 
words, the Nos. 5 and 6 notes take priority as to the security. 2/16/29. 
W. H. Woolard, agent for holders.” 

Smith and wife did not pay the note secured by the deed of trust to 
D. L. Turnage, trustee, and demand was made upon the said trustee to 
foreclose the deed of trust. The testimony tended to show that Turnage, 
trustee, before advertising the property discovered that three notes of 
six thousand secured by the Darden deed of trust had been paid and two 
of these notes were held by a trust company, and the other note of 
$1,000 was held by Mrs. Ella A. Smith. Turnage, trustee, talked with 
Mrs. Smith on 5 December. The evidence further tended to show that 
Mrs. Quinerly, who held the notes for $5,400 secured by deed of trust on 
the Ringgold place, was pressing Mrs. Smith for payment of past due 
interest. Thereupon, on 3 January, 1930, Mrs. Smith transferred to 
F. G. James, attorney for Mrs. Nannie E. Quinerly, the said $1,000 
note held by her with the understanding that Mr. James was authorized 
to collect the note and apply it on the Quinerly indebtedness. In the 
meantime Turnage, trustee, was advertising the Greenville property 
under the deed of trust held by the plaintiff, and said land was sold on 
6 January, 1930. After paying the balance of $2,000 due on the first 
mortgage and certain other charges not involved in this appeal, there 
was a balance of $2,610.95 due on the indebtedness held by the plaintiff. 
Whereupon, plaintiff instituted this action to collect from the defendant, 
Ella A. Smith, the said deficiency of $2,610.95. 
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Issues were submitted to the jury, and the court charged the jury to 
answer the first issue in the sum of $7,179.16, the second issue in the 
sum of $2,610.95, and the third issue, yes. The court answered the 
fourth issue “No,” and the fifth issue, “Yes.” 

Whereupon, the following judgment was entered: “This cause coming 
on to be heard before his Honor, Walter L. Small, judge presiding, at 
the August Term, 1930, of Pitt Superior Court, and ¢ jury, and being 
heard and issues having been submitted to and answered by the jury, as 
follows, to wit: 

1. At the time of the sale by D. L. Turnage, trustee, referred to in 
the pleadings, in what amount were D. S. Smith and wife indebted to 
plaintiff, as evidenced by the notes secured by said trust? Answer: 
Yes, $7,179.16, with interest from 15 October, 1927, less $61.30 on 
December, 1927. 

2. In what amount is the defendant, Ella A. Smith, indebted to the 
plaintiff after applying the proceeds of said sale to said notes? Answer: 
Yes, $2,610.95, with interest from 3 January, 1930. 

3. Was the note for $1,000, referred to in the pleadings, delivered 
by the defendant, Ella A. Smith, to F. G. James, attorney, upon condi- 
tion that if collected, same was to be applied to the payment of the 
Quinerly note, and if not collected, no credit was to be made on the 
Quinerly note? Answer: Yes. 

And the court having answered the fourth and fifth issues as follows, 
to wit: 

4, Is the said note of $1,000 a lien upon the property described in the 
W. A. Darden trust? Answer: No. 

5. Is the plaintiff entitled to have the balance of the purchase price 
paid for the property described in the D. L. Turnage trust applied to the 
payment of the balance due and owing it by Ella A. Sm:th, as evidenced 
by the notes executed to the plaintiff by the said Ella A. Smith and her 
husband, D. S. Smith? Answer: Yes. 

It is now, therefore, upon motion of Harding & Lee, and Albion 
Dunn, attorneys for the plaintiff, considered, ordered and adjudged that 
the plaintiff recover of the defendant, Ella A. Smith, the sum of 
$2,610.95, with interest from 3 January, 1930, and that the-balance of 
the purchase price paid by the plaintiff for the property described in 
the complaint be, and the same is hereby directed to be applied by said 
trustee as a payment upon the aforesaid indebtedness found to be due 
and owing by the said Ella A. Smith to the plaintiff; 

And it appearing to the court that all of the indebtedness secured in 
the trust executed by D. S. Smith and wife, Ella A. Smith, to W. A. 
Darden, trustee, has been fully satisfied and paid, and that the said 
notes of $1,000 referred to in the pleadings is the property of the said 
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Ella A. Smith, and that the plaintiff is entitled to offset the amount due 
and owing it by the said Ella A. Smith against said note: 

It is further considered, ordered and adjudged that said note, by 
virtue of said offset, has been fully satisfied and paid, and is no longer 
a lien against the property described in the deed of trust to W. -A. 
Darden, trustee; and the said W. A. Darden, trustee, be, and he is 
hereby perpetually enjoined from foreclosing said trust; and the said 
W. A. Darden is hereby directed to mark said deed of trust to him 
satisfied and cancel the same of record in the office of the register of 
deeds for Pitt County; and it is further considered, ordered and ad- 
judged that the defendants pay the costs of the action to be taxed by 
the clerk.” 

From the foregoing judgment the defendant appealed. 


Harding & Lee and Albion Dunn for plaintrff. 
EF’. G. James & Son for defendant. 


Brogpen, J. The case is this: A married man executed six notes for 
$1,000 each and secured the same by a first deed of trust upon property 
in the city of Greenville which said deed of trust was duly executed by 
both husband and wife. Thereafter, the said parties executed notes ag- 
gregating $7,596.88 to the plaintiff and secured same by a second deed 
of trust upon the same property in the town of Greenville. Three of 
the notes secured by the first deed of trust were paid and the husband 
died. Thereafter, the wife, having money of her own, went to the 
holder of the remaining three notes of $1,000 each and purchased one of 
the $1,000 notes and had the same duly assigned to her by the holder. 
The plaintiff held the notes secured by the second deed of trust and 
default in the payment thereof having been made, demanded that the 
trustee, Turnage, sell the property under said deed of trust. Pending 
the advertisement, the holder of an indebtedness made by the husband 
and wife and secured by a mortgage upon farm land, demanded pay- 
ment of the notes held by her. Thereupon, the widow transferred the 
$1,000 note which she owned in her own right to the attorney of the 
holder of the indebtedness on the farm to be applied as a payment upon 
said indebtedness when collected. Sale was made by the trustee under 
the second deed of trust on the town property and after applying the 
proceeds of the sale, there was a deficiency of $2,610.95 due by the 
defendant. 

The plaintiff contends that the $1,000 note secured by the first deed 
of trust and purchased by the widow, Ella Smith, was not properly 
applied as a payment on the Quinerly indebtedness, and therefore the 
said defendant is deemed to be the holder of said $1,000 note, and, as the 
defendant, Ella Smith, owes the plaintiff $2,610.95, the said plaintiff is 
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entitled to set off said $1,000 note in paying the balance due on the first 
deed of trust. That is to say, there are three notes of $1,000 each 
secured by the first deed of trust if the note held by the defendant is 
secured by the lien of the Darden deed of trust. If not so secured, then 
the plaintiff must pay only $2,000 to discharge the first or Darden deed 
of trust and thus eliminate the $1,000 note held by the defendant, Ella 
Smith, and transferred to Mr. James, attorney for Mrs. Quinerly. 

The question of law thereupon arises: If the owner and holder of a 
note properly transfers the same to a creditor with the understanding 
that the proceeds thereof shall apply as a payment upon the indebtedness 
of the creditor when collected, does such transfer amount to a payment 
when the funds are in hand available to pay said note? The defendant, 
Ella Smith, purchased the $1,000 note signed by her husband, with her 
own money, and the same was duly transferred to her. Thereupon, she 
became the legal owner of said note and entitled to the proceeds thereof, 
Hence, she had a right to sell, transfer or assign the note. She did 
assign and transfer the note to Mr. James, attorney for her creditor, 
Mrs. Quinerly, and authorized him to receive payment thereof and 
apply same upon the Quinerly indebtedness, 

Manifestly the defendant, Ella Smith, being the owner of the note 
and having the legal title thereto, transferred the legal title to the attor- 
ney for Mrs. Quinerly with the attendant right to receive the proceeds 
of said note when collected. Therefore, Mrs. Quinerly held a valid note 
secured by the Darden deed of trust which entitled her to collect the 
note and apply the proceeds to her indebtedness. The proper transfer 
of a valid note secured by a deed of trust by the owner and holder of 
such note cannot in any way affect the lien upon the property securing 
payment thereof. The agreement of Mrs. Quinerly through her counsel, 
Mr. James, to apply the proceeds of the note when collected, amounted 
to payment at the instant the funds were properly available for the 
purpose of payment. This principle was established by the decision of 
Grandy v. Abbott, 92 N. C., 34. The Court said: “But :t was correct to 
tell the jury that if the money was borrowed by and for the debtor, 
Abbott, under an express arrangement that it should be for the dis- 
charge of the debt of the plaintiff, which the attorney then held for the 
purpose of collection by plaintiff’s authority, the debtor has the right 
to consider the appropriation made as soon as the money sufficient to 
discharge the claim was thus raised upon his credit. Jn this the con- 
tract is between the debtor and the attorney and agent of the plaintiff, 
acting in this for his creditor principal. The case is not unlike one in 
which a debtor places claims against other persons in the hands of the 
creditor or of his collecting agent, under an agreement that any money 
derived from the claims shall go in discharge of the debt. If moneys 
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sufficient are thus received they are eo instantt applied in extinguishment 
of the debt, precisely as if the debtor had paid the money, for he does 
thus pay the money as soon as it passes into the hands of the collecting 
agent, and must be deemed to be thus applied.” 

Applying the principle of law to the facts, it is obvious that Mrs. 
Quinerly is the owner of the $1,000 note transferred to Mr. James, her 
attorney, by the defendant, Ella Smith. Hence the ruling of the trial 
judge was erroneously made. 

The plaintiff invokes the equity of marshaling and setoff, but these 
equities are not raised by the facts and are not involved in the merits 
of this controversy. Harrington v. Furr, 172 N. C., 610. 

Reversed. 





J. L. PHIPPS v. KE. G. WYATT. 
(Filed 12 November, 19380.) 


1. Estoppel C b—-In this case held: trustor was estopped from setting up 
irregularitics in foreclosure proceedings as against bona fide pur- 
chaser. 


Where the trustee in a deed of trust proceeds to advertise and foreclose 
the land under the terms of the instrument. and upon request of the 
trustor, continues the sale from day to day for about a month in order 
to give the trustor time in which to raise the money to pay off the 
lien, and the truster is present at the time of the first continuance of 
the sale and at the time of the actual sale, and made no objection thereto. 
and failed to raise the bid within ten days, C. 8., 2591, and thereafter 
the purchaser at the sale transfers fo a bona fide purchaser without 
notice: Held, the trustor is estopped as against the bona fide purchaser 
without notice to set up his claim to the land on the grounds of alleged 
irregularity in the foreclosure proceedings. 


2. Mortgages H m—In this case held: transferee of purchaser at fore- 
closure sale was bona fide purchaser without notice. 

The law prima facie presumes the regularity of mortgage sales under 
power of sale, and where a registered mortgage provides that the trustee's 
deed upon foreclosure “shall be prima facie evidence” of due advertise- 
ment of the property, and the trustee's deed is regular upon its face, a 
purchaser from the purchaser at the foreclosure sale is not required, in 
the exercise of due care, to examine the manner of sale and the report 
of the trustee, and he will be held a bona fide purchaser without notice 
of alleged irregularities in the advertisement of the property, and held 
further, under the facts of this case, the trustor’s contention that the 
purchaser at the sale bid a grossly inadequate price for the property can- 
not be sustained against the bona fide purchaser. 
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3. Mortgages H j—No fiduciary relationship exists between trustor and 
cestui que trust, and cestui que trust may bid in property at fore- 
closure. 


There is no fiduciary relationship between a trustor and cestui que 
frust in a deed of trust, and the eestui que trust has the right to bid in the 
property at the foreclosure sale under the terms of the deed of trust. 


AppEeaL by defendant from Schenck, J., and a jurv, at May Term, 
1930, of AtneaHany. No error. 

This is an action of ejectment brought by plaintiff against defendant. 
The evidence on the part of plaintiff was to the effec: that defendant, 
E. G. Wyatt, made (1) a deed of trust to the Federal Land Bank on 
the property in controversy to secure the payment of $4,500. At the 
time the property was sold there were about three installments of 
$147.50 each due the Federal Land Bank and some taxes. (2) A deed 
of trust to R. F. Crouse, trustee for Mrs. G. C. (Pearl) Perry, to secure 
the payment of $2,340, dated 6 November, 1926. The property was sold 
by R. F. Crouse, trustee, upon default, under this deed of trust, and 
purchased by Mrs. G. C. (Pearl) Perry for $1,600, and at the time 
there was $1,652 due her, which included principal, interest and cost 
of sale. 

In the statement of case on appeal, is the following: “Default having 
been made in payment by defendant, and demand having been made 
upon the trustee to foreclose, under date of 17 July, 1928, the trustee 
advertised the sale of the land to be sold on 16 August, 1928. Defendant 
having requested a postponement of the sale to enable hi:m, if possible, to 
secure the money to pay off the deed of trust, in compliance with said 
request, on date of sale, as advertised, the trustee continued the sale 
without readvertisement in a newspaper, made proclamation each day 
at the hour set for the sale, continuing said sale until the same hour on 
the following day, and in this manner the sale was continued from day 
to day until 15 September, 1928, when he sold the land to Mrs. G. C. 
(Pearl) Perry, cestui que trust, upon her bid of $1,600. E. G. Wyatt 
was present when the sale was continued on 16 August, and when the 
land was actually sold on 15 September, and made no objection to the 
sale; and, on 8 October, 1928, R. F. Crouse, trustee, executed a deed 
conveying said land to Mrs, Perry, the purchaser, which deed was 
promptly recorded in Alleghany County. Under date of 24 November, 
1928, Mrs. Perry sold the land to C. W. Higgins, in consideration of 
$1,652, and on that date executed a deed conveying the land, which 
deed was promptly recorded in Alleghany County. Under date of 
11 January, 1929, C. W. Higgins sold the land to the plaintiff in con- 
sideration of $4,500, and on that date executed a deed conveying said 
land to the plaintiff, which deed was recorded on ........ day of January, 
1929. The plaintiff brought suit for possession of the property. The 
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defendant alleged there was not a valid sale under the deed of trust. 
At the beginning of the trial, the defendant was allowed to amend para- 
graph 3 of the answer so as to add the following: ‘The price bid by the 
cestut que trust was grossly inadequate price.’ The plaintiff was allowed 
to reply so as to deny the amendment. At the conclusion of all the 
evidence, his Honor directed the jury to answer the issue of possession 
in favor of the plaintiff.” 

The following is in the deed of trust from defendant, E. G. Wyatt, 
to R. F. Crouse, trustee for Mrs. G. C. (Pearl) Perry: “It is further 
stipulated and agreed that any statement of facts or recitals by said 
trustee in his deed in relation to the nonpayment of the money secured 
to be paid, the amount due, the advertisement, sale, receipt of the money, 
and the execution of the deed to the purchaser, shall be received as prima 
facie evidence of such fact.” 

Also the following is in the deed from R. F. Crouse, trustee, to Mrs. 
G. C. (Pearl) Perry: “And, whereas, under and by virtue of authority 
conferred by said deed of trust and in accordance with the terms and 
stipulations of the same and after due advertisement as in said deed of 
trust prescribed, and by law provided, the said R. F. Crouse, trustee, did, 
on 15 September, 1928, at the courthouse door, in Sparta, said county 
and State, expose to public sale the land hereinafter described, and, 
whereas, Pearl Perry became the last and highest bidder for the same, 
at the price of $1,600, the said land being sold subject to all prior deed 
of trust and other liens; and, whereas, said sale was reported to the 
clerk of Superior Court; and, whereas, more than ten days have elapsed 
and no upset bid has been filed; and, whereas, the said purchase price 
has been paid in full as in said deed of trust prescribed,” ete. 

The evidence on the record shows that the plaintiff, J. L. Phipps was 
a bona fide purchaser for value and without notice, if there were irregu- 
larities in the sale by R. F. Crouse, trustee, of such a nature that a 
court should set the sale aside between the parties. The deed from 
Higgins and wife to plaintiff, Phipps, recites a consideration of $4,500. 

Phipps testified, in part: “I am the plaintiff. When I bought this 
land I was living at Meadow Grove, Nebraska. After I got a deed for 
the land, I think it was 11 January, I came to Piney Creek here, on 
7 February, I believe, 1930. That would be a little over thirteen months 
after I bought the land. I got the deed on 11 January, 1929. I did 
not know anything about any contentions of Mr, Wyatt or about any 
irregularities of the sale, about the advertisement. 1 did not know any- 
thing about any equities claimed against the land, any irregularities of 
the sale . . . I was to pay Mr. Higgins $4,500 and assume the 
Federal Land Bank loan. It would not be quite $9,000 I was assuming 
and paying. $4,500 was what I paid at the start. I haven’t paid all of 
it yet. I paid $1,000. That leaves $3,500 I am due Mr. Higgins. [ 
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suppose I can pay the balance tomorrow if I want to. J have got some 
money to pay it.” 

The issue submitted to the jury and their answer thereto, was as 
follows: “Is the plaintiff, J. L. Phipps, the owner and entitled to the 
possession of the land described in the complaint? Answer: Yes.” 

The court below charged the jury, in part, as follows: “That if you 
find the facts to be as shown by all the evidence in the case, that is, the 
testimony of the witnesses and the record evidence, that you will answer 
this issue, Yes.” 


Rh. FP. Crouse and C. W. Higgins for plaintiff. 
W. RB. Bauguess, George Cheek and W. S. G. Bauguess for defendant. 


Crarkxson, J. The sole question involved in this appeal is the charge 
of the court below: “That, if you find the facts to be as shown by all 
of the evidence in the case, that is, the testimony of the witnesses, and 
the record evidence, that you will answer this issue Yes.” 

We think the charge correct from the facts and circumstances of 
this case. In the present action it is admitted of record “E. G. Wyatt 
was present when the sale was continued on 16 August, and when the 
land was actually sold on 15 September, and made no objection to the 
sale.” 

In Burnett v. Supply Co., 180 N. C., at p. 119-120, we find the fol- 
lowing: .“There ts a wholesome principle in our law to the effect that 
one who stands by and witnesses in silence a wrongful sale of his prop- 
erty, under circumstances that call on him to speak, will not afterwards 
be heard to impugn the validity of the sale in so far as the title of the 
purchaser 1s concerned. The position depends on the docirine of equita- 
ble estoppel, that under certain conditions will not allow an owner to 
empeach the purchaser’s title when the latter has been misled to his 
hurt, but, on the facts of this record, the principle has no place as 
between the plaintiff and the defendant company, the evidence showing 
that plaintiff, an cgnorant colored man, merely attended the sale of his 
property, made over his protest; that he said or did nothing at the sale 
to mislead any one; has insisted throughout to the company and its 
igents that the mortgage debt has been fully paid, and ‘aas established 
his claim at the trial. In such case, we are clearly of opinion that the 
plaintiff, as against the defendant, is entitled to a settlement on the 
basis of the actual value of the property, and the verdict and judgment 
to that effect should be upheld.” (Italics ours.) 

It is said in Lewis v. Nunn, 180 N. C., at p. 163, speaking of the 
Burnett case, supra: “The principle, while recognized, was not applied 
in that case, because the action was not against the purchaser to redeem, 
but against the mortgagee, who had wrongfully sold the land when there 
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was nothing due.” Further we find: “One who stands by and sees his 
property bought by another, without protest and without notice of his 
elaim ‘Is not permitted to assert his interest afterwards as against the 
innocent buyer of the property, and to his prejudice, because he was 
silent when he should have spoken, and now the law will not hear him 
when he should be silent. He is equitably estopped from being heard 
and asserting his claim to the property.’ Hardware Co. v. Lewis, 178 
N.C, 295.” Debnam v. Watkins, 178 N. C., at p. 242. 

What are some of the admitted facts and the law applicable? (1) 
The defendant requested the trustee to continue the sale from day to 
day to give him an opportunity to raise the money to pay off the hen 
on his land, this the trustee did. Defendant was present at the sale and 
made no objection to same. There is no dispute as to the amount of the 
debt and default, according to the terms of the deed of trust. (2) In 
the deed of trust defendant stipulated and agreed “Any statement of 
facts or recitals by said trustee in his deed in relation to the nonpayment 
of the money secured to be paid, the amount due, the advertisement, 
sale, receipt of the money, and the execution of the deed to the pur- 
chaser, shall be received as prima facie evidence of such fact.” (3) The 
plaintiff on examining the record in the register of deeds office, in regard 
to the title to the land he was purchasing, in the exerelse of due care 
(Bank v. Trust Co., ante, 582) would discover that the trustee’s deed 
contained as to the advertisement “shall be received as prima facile 
evidence of such fact.” With this provision in the deed of trust, plain- 
tiff would not be required, in the exercise of due care, to examine the 
manner of sale and report of the trustee filed with the clerk of the 
court. In fact, the law prima facie presumes the regularity of’ mort- 
gage sales under power of sale. Jenkins v. Griffin, 175 N. C., 184; 
Inmber Co. v. Waggoner, 198 N. C., 221. (4) That plaintiff pur- 
chased not at the sale, but from one who purchased from the purchaser 
at the sale. The record also discloses that plaintiff was a bona fide pur- 
chaser for value and without notice of any irregularities. Conceding, 
but not deciding, that there were irregularities in the sale, as against 
plaintiff, from the facts and circumstances of the case, the doctrine of 
estoppel applies. The defendant is estopped to assert claim to the 
property 1n controversy. 

This matter has been recently discussed in Brown v. Sheets, 197 N. C., 
268 (63 A. L. R., 1857) at p. 272, speaking to the subject: “In Hinton 
v. Hall, 166 N. C., p. 480, it was said: ‘It was true that failure to ad- 
vertise according to the terms of the power of sale invalidates the sale. 
Fubanks v. Becton, 158 N. C., 230. But it is said that such sale is not 
absolutely void, but will pass the legal title. Hubanks v. Becton, supra; 
Brett v. Davenport, 151 N. C., 58. While such sale would be set aside 
as to the purchaser, a subsequent or remote grantee without notice and 
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in good faith takes a good title against such defects or “:rregularities in 
the sale of which he had no notice. 27 Cyc., 1494 Whitley v. Powell, 
191 N. C., at p. 477; 19 R. C. L., 623.” 

Defendant contends that “The sale was not only invalid for lack of 
proper advertisement, but the consideration paid was so grossly inade- 
quate as to shock the conscience.” As against a bona fide purchaser for 
value without notice this contention, if conceded to be true, cannot be 
sustained on the facts appearing in the record of this action. 

As to the question of inadequacy of price, in this jurisdiction, see 
Young v. Highway Commission, 190 N. C., at p. 57; Bank v. Mackorell, 
195 N.C., at p. 745; Lumber Co. v. Waggoner, 198 N. C., 221. 

C.S., 2591, in part, is as follows: “In the foreclosure of mortgages or 
deeds of trust on real estate, or in the case of the public sale of real 
estate by an executor, administrator, or administrator with the will 
annexed, or by any person by virtue of the power conteined in a will, 
the sale shall not be deemed to be closed under ten days.” . The statute 
further provides that within ten days an increased bid can be placed 
upon the land sold, 10 per cent if under $500, and 5 per cent if over. 
The clerk has discretion to have bond given to guarantee compliance 
with terms of sale. The sale shall be reopened and the land sold again. 
This increased bid can be indefinite upon compliance with the statute 
“Resales may be had as often as the bid may be raised in compliance 
with this section.” 

Defendant requested the postponement of sale at the time the sale 
was regularly advertised. He was present at the postponed sale, knew 
the land was sold to Mrs. G. C. (Pearl) Perry, and stood by and made 
no objection. He could have placed in ten days an upset bid on the 
land or had some one to do it for him, but failed to do this. Mrs. 
Perry had a right to purchase the land under the sale made by the 
trustee, as there was no fiduciary relationship between her and defend- 
ant Wyatt. 

In Simpson v. Fry, 194 N. C., at p. 627, Connor, J., speaking for 
the Court, said: “Nor does the fact that the debtor has conveyed prop- 
erty to a third person to secure his creditor establish any fiduciary rela- 
tion between him and such creditor.” 

From the view we take of this action, the cases cited and the position 
taken by the learned counsel for defendant are not applicable. A court 
cannot make contracts, nor can a court relieve parties who are sut juris 
from misfortune that overtakes them in cases of this kind. Ordiuarily, 
it is only in cases where there is fraud or mutual mistake, or the mistake 
of one of the parties, brought about by the fraud of the cther, or undue 
influence, where a Court of Equity will grant relief. Taese principles 
are not applicable in the present action. In the judgment below we find 

No error. 
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HARDEN ¥. FURNITURE Co. 


AMY HARDEN, Wipow, anp WILL BOOZER HARDEN, Minor Son, DeE- 
PENDENTS, Vv. THOMASVILLE FURNITURE COMPANY, EMPLOYER, AND 
HARTFORD ACCIDENT AND INDEMNITY COMPANY, Carrier. 


(Filed 19 November, 1930.) 


1. Master and Servant F b—Death of employee, killed by another em- 
ployee from personal enmity unrelated to employment, is not com- 
pensable. 

In order for compensation to be recovered for the death of an employee 
under the Workmen’s Compensation Act it is required that the injury 
causing death result from an accident arising out of and in the course 
of the employment, as a proximate cause: and where compensation is 
sought for the killing of one employee by another for purely personal and 
unrelated grounds, or when one was employed at night and the other by 
day, and the killing at night was a result of personal enmity alone, and 
these facts are found by the Commission and approved by the trial judge, 
the judgment denying the right of compensation will be aftirmed on 
appeal. 

2. Same—Whether injury to employee is result of accident arising out 
of and in course of employment is question of law and of fact. 


The question of whether compensation is recoverable under the Work- 
men’s Compensation Act depends upon whether the accident complained 
of arises out of and in the course of the employment of the one injured, 
and its determination depends largely upon the facts of each particular 
case as matters of fact and conclusions of law, and general definitions are 
unsatisfactory. 


AppsaL by plaintiffs from WeElroy, J., at February Term, 1930, of 
Davipson. 

This is a proceeding under the North Carolina Workmen’s Compen- 
sation Act, in which the plaintiffs seek compensation for the death of 
Robert Boozer Harden. 

"The case was first heard at Lexington on 24 October, 1929, by 
J. Dewey Dorsett, Commissioner, who made an award dismissing the 
claim on the ground that the injury causing the death did not arise out 
of the employment of the deceased. The plaintiffs made application 
for a review of this award, which, after a hearing by the full Com- 
mission, was duly affirmed. From this decision the plaintiffs appealed 
to the Superior Court and the award was again confirmed. The plain- 
tiffs excepted and appealed to this Court. 

It appears from the statement of the case made by Commissioner 
Dorsett that Odell Bruton and the deceased had been in the employ of 
the Thomasville Furniture Company, Bruton as a sweeper working by 
day, and the deceased as a night-watchman; that between one and 
three o’clock on the night of 2 August, 1929, Bruton, on account of 
domestic trouble between the two men, shot and instantly killed the de- 
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ceased, while the latter was on duty as night-watchman; that there is 
no evidence of ill will between them relating to any matter pertaining 
to their work; and that Bruton has been convicted of murder in the 
second degree and sentenced to imprisonment. 

The Commissioner found as facts, that the deceased and the Furni- 
ture Company had accepted the provisions of the North Carolina 
Workmen’s Compensation Act and the Furniture Company had insured 
its liability with its codefendant; that Bruton shot and killed the de- 
ceased from ambush; that the injury sustained by the deceased was not 
the result of an accident arising out of his employment by the Furni- 
ture Company; that Bruton’s work in the day had no connection with 
that done by the deceased at night; that the homicide was the result of 
ill will and matters entirely personal to the two men and disassociated 
with the employment of either by the Furniture Company; that Bruton 
was not insane; that the average weekly wages of the deceased were 
$24.50; and that the plaintiffs were solely dependent upon the deceased 
at the time of his death. 

The findings of fact were approved by the full Commission and the 
Superior Court found that the facts are supported by the evidence. 


Walser & Walser and D. L. Pickard for appellants. 
Spruill d Olive for appellees. 


ApAMs, J. As defined in the North Carolina Workmen’s Compensa- 
tion Act, the word “death,” as a basis for a right to compensation means 
death resulting from an injury; and “injury” and “personal injury” 
mean injury by accident arising out of and in the course of the employ- 
ment, and do not include disease in any form unless it results naturally 
and unavoidably from the accident. Sec. 2 (f) (j). The mere fact that 
an injury is the result of the wilful or criminal assault of a third person 
does not prevent the injury from being accidental. Conrad v. Foundry 
Co., 198 N. C., 723. We understand it to be conceded that the injury 
resulting in the death of Robert Boozer Harden was accidental within 
the meaning of the act and that it arose in the course of his employment. 
The gravamen of the controversy is the averment and contention that 
the death resulted from an injury by accident arising “out of” the em- 
ployment. The Commissioner’s fourth finding of facts :s to the effect 
that the injury sustained by the deceased was not the result of an acci- 
dent arising out of his employment by the Furniture Company; and this 
finding was afterwards approved by the full Commission. 

Whether the accident arose out of the employment is nct exclusively a 
question of fact; it is a mixed question of fact and law. Bryant v. 
Fissel, 86 At. (N. J.), 458; Todd v. Man. Co., 128 At. (Md.), 42; 
and so, no doubt, the Commissioner and the full Commission intended 
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to treat it—the specific inquiry being whether from facts which are not 
in controversy it results as a legal inference that the accident did not 
arise out of the employment. 

While the phrase “in the course of” refers to time, place, and cir- 
cumstance, the words “out of” relate to the origin or cause of the 
aceident. Conrad v. Foundry Co., supra. In Chambers v. Oil Co., 
ante, 28, it is suggested that the term “arising out of the employment” 
is perhaps not capable of precise definition; and In re Employers’ 
Liability Assurance Corporation, 102 N. E., 697, the Supreme Judicial 
Court of Massachusetts remarked that it is not easy to give a definition 
of the words accurately including all cases within the act and precisely 
excluding those outside its terms. In the latter case it is said: “It (the 
injury) arises ‘out of? the employment, when there is apparent to the 
rational mind upon consideration of all the circumstances, a causal con- 
nection between the conditions under which the work is required to be 
performed and the resulting injury. Under this test, if the injury can 
be seen to have followed as a natural incident of the work and to have 
been contemplated by a reasonable person familiar with the whole situa- 
tion as a result of the exposure occasioned by the nature of the employ- 
ment, then it arises ‘out of? the employment. But it excludes an injury 
which cannot fairly be traced to the employment as a contributing proxi- 
mate cause and which comes from a hazard to which the workmen would 
have been equally exposed apart from the employment. The causative 
danger must be peculiar to the work and not common to the neighbor- 
hood. It must be incidental to the character of the business and not in- 
dependent of the relation of master and servant. It need not have been 
foreseen or expected, but after the event it must appear to have had its 
origin in a risk connected with the employment, and to have flowed from 
that source as a rational consequence.” 

If an employee has sustained an injury, the risk of which might have 
been contemplated by a reasonable person as incidental to the service 
when he entered the employment, the injury may be said to have arisen 
out of the employment; and it may be said to be incidental to the em- 
ployment when it is either an ordinary risk directly connected with the 
employment or an extraordinary risk which is only indirectly connected 
with the service owing to the special nature of the employment. Bryant 
uv. Kissell, supra; Union Sanitary Co. v. Davis, 115 N. E. (Ind.), 676. 

The decisions of various courts involving injuries inflicted by assault 
serve to emphasize the remark that each case must be decided upon its 
special facts. Utterances on the question in various jurisdictions may 
not easily be reconciled, but we are of opinion that the weight of au- 
thority is in support of the principle that if one employee assaults 
another solely under the impulse of anger, or hatred, or revenge, or 
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vindictiveness, not growing out of but entirely foreign to the employ- 
ment, the injury should be treated as the voluntary act of the assailant 
and not as one arising out of or incident to the employment. Particularly 
is this true if the employees are given different hours of labor and the 
service of one 1s in no way related to that of the other. Jn such case the 
risk does not “flow from the employment as a rational consequence.” 
Matter of Leitz v. Ruppert, 218 N. Y., 148; Jacquemin v. Turner & 
Seymour Man. Co., 103 At. (Conn.), 115; Union Sanitary Man. Co. v. 
Davis, supra; Matter of Scholtzhauer v. C. & L. Lunch Co., 233 N. Y., 
12; Pioneer Coal Co. v. Hardesty, 183 N. E. (Ind.), 298. 

A different question arises when the employee is assaulted while he is 
defending his employer or his employer’s property, or when the assault 
is incidental to some duty of the employment, as in Ohio Building Safety 
Vault Co. v. Industrial Board, 115 N. E. (Tll.), 149, and Shafter Estate 
Co. v. Industrial Accident Commission, 166 Pac, (Cal.), 24. 

In the present appeal we do not find any fact or circumstance indi- 
cating any causal connection between the conditions under which the 
deceased was working and the injury he suffered, or by which we may 
trace the injury to the employment of the deceased as a contributing 
proximate cause. The evidence taken at the hearing is not in the record, 
but there is no finding that the deceased was assaulted because he was 
on duty as a watchman or that he was injured in defense of the em- 
ployer’s property, or by reason of any other fact connected with his 
service. The motive which inspired the assault was unrelated to the 
employment of the deceased and was likely to assert itself at any time 
and in any place. In this respect the present case differs from those 
cases In which the injury complained of was directly traceable to and 
connected with the employment. In the light of these facts we are led 
to the conclusion that the deceased did not sustain an injury by accident 


arising “out of” the course of his employment. Judgment 
Affirmed. 





OVERMAN & COMPANY rT aL. v. GREAT AMERICAN INDEMNITY 
COMPANY. 


(Filed 19 November, 1930.) 


Principal and Surety B b—Surety on principal contractor’s bond held 
liable for labor and material furnished to subcontractors under terms 
of bond. 

Where a contractor for the building of a public road with the State 
Highway Commission agrees in his contract to become liaojle to the Com- 
mission for all labor and material required to complete the work, and 
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the surety on the contractor’s bond therein obligates itself to pay all 
sums “for which the contractor is liable,” the contract and the indemnity 
bond will be construed together to ascertain the intent of the parties, and 
the expression ‘for which the contractor is liable” includes within the 
liability of the surety the payment of labor done or material furnished 
subeontractors of the contractor, such subcontracts being usual in work 
of this character, and the contract should be liberally construed, C. S., 
B846 (0). 


AppraL by defendant from Schenck, J., at September Term, 1930, 
of Davipson. 

Civil action in the nature of a creditors’ bill, brought under 3 C. S., 
3846(v), to recover from surety on contractor’s bond for materials fur- 
nished and used in and about the construction of a public roadway. 

The purpose of the suit is to hold the defendant liable for the claims 
of plaintiff, and interveners, by reason of a bond executed to the State 
Highway Commission to secure the faithful performance of a road- 
building contract, and to protect laborers and materialmen. 

Upon denial of liability and issues joined, a reference was ordered 
and the matters heard by Frank H. Kennedy, Esq., who found the facts 
favorable to plaintiff and interveners, and reported same, together with 
his conclusions of law, to the court. 

A number of exceptions were filed to the report of the referee, all of 
which were overruled, and from a judgment confirming the report, the 
defendant appeals, assigning errors. 


Lee Overman Gregory for plainteff and interveners, Albemarle 
Grocery Company and Clifton Currin. 
Fred B. Helms for defendant. 


Stacy, C. J. On 20 August, 1927, the J. F. Mulligan Construction 
Company, contractor, entered into a written agreement with the State 
Highway Commission to construct and complete a section of road in 
Randolph and Davidson counties, known as project No. 5210, in which 
it was stipulated, among other things, that “the contractor shall and 
will provide and furnish all the materials . . . and perform the 
work and required labor to construct and complete” said road project; 
and to insure compliance with the terms of the contract in all respects, 
the State Highway Commission took from the contractor, as principal, 
and the Great American Indemnity Company, as surety, a bond in the 
sum of $16,610 conditioned on the faithful performance of said con- 
tract, and that the contractor “shall well and truly pay all and every 
person furnishing material or performing labor in and about the con- 
struction of said roadway all and every sum or sums of money due him, 
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them, or any of them, for all such labor and materials for which the 
contractor is liable.” 

The contractor sublet different portions of the work to Ed. Smith, 
P. R. Huffstetler and Aderholdt Bros. The claims of pla:ntiff and inter- 
veners are for materials furnished to these subcontractors and used by 
them in and about the construction of said roadway. 

The case, therefore, presents the question as to whether the bond in 
sult igs broad enough to cover claims for materials furnished to sub- 
contractors and used by them in and about the construction of the road- 
way. We think it is. 

The defendant concedes that, under the decisions in Electric Co. v. 
Deposit Co., 191 N. C., 658, 182 8. E., 808, and Aiil v. American 
Surety Co., 200 U. S., 197, plaintiff and interveners would be entitled 
to recover, 1f the provision in the present bond stopped short of the 
phrase “for which the contractor is liable.” But this restriction, de- 
fendant contends, limits its liability to the payment of claims of persons 
furnishing materials or performing labor in and about the roadway for 
which the contractor is directly responsible, and excludes all claims 
against subcontractors, even though such claims may be for materials 
furnished and labor performed in and about the construction of said 
roadway. Jnsurance Co. v. Durham County, 190 N. C., 58, 128 S. E., 
469, 

This interpretation, we apprehend, is too liberal to the defendant and 
too restrictive of the rights of laborers and materialmen. Under the 
road-building contract, the principal contractor agreed to become liable 
to the State Highway Commission for all materials and work required 
to complete said roadway, and, in this sense, construing the contract and 
bond together, the expression, “for which the contractor is liable,’ is 
thought not to exclude claims of persons furnishing materials or per- 
forming labor in and about the construction of said roadway, whether 
furnished directly to the principal contractor or indirectly through sub- 
contractors, for, in either event, the materials furnished or labor per- 
formed would be in ease of the contractor’s lability to the State High- 
way Commission. Huill.v. Surety Co., supra; Moore v. Material Co., 
192 N. C., 418 135 S. BE, 118. 

The principle is well established that in determining the surety’s lia- 
bility to third persons on a bond given for their benefit and to secure 
the faithful performance of a construction contract as it relates to them, 
the contract and bond are to be construed together. Mfg. Co. v. Andrews, 
165 N. C., 285, 81 S. E., 418. In application of this principle, recov- 
erles on the part of such third persons, usually laborers and material- 
men, are generally sustained where it appears, by express stipulation, 
that the contractor has agreed to pay the claims of such third persons, 


N. 0.7 FALL TERM, 1930. 739 


OVERMAN v. INDEMNITY Co. 


Stet a 


or where by fair and reasonable intendment their rights and interests 
were being provided for and were in the contemplation of the parties at 
the time of the execution of the bond. Foundry Co. v. Construction 
Co., 198 N. C., 177, 151 S. E., 93; Brick Co. v. Gentry, 191 N. C., 636, 
132 S. E., 800. The obligation of the bond is to be read in the light of 
the contract it was given to secure, and ordinarily the extent of the 
engagement, entered into by the surety, is to be measured by the terms 
of the principal’s agreement. Dizon v. Horne, 180 N. C., 585, 105 
S. E., 270. 

The bond in suit was intended, first, to insure the faithful perform- 
ance of all obligations assumed by the contractor to the State Highway 
Commission; and, second, to protect third persons furnishing materials 
or performing labor in and about the construction of said roadway which 
the contractor agreed to provide and furnish. Trust Co. v. Porter, 191 
N. C., 672, 182 S. E., 806. In its second aspect, therefore, the bond 
contains an agreement between the obligors and such third persons that 
they shall be paid for whatever labor they perform, or materials they 
furnish, to enable the principal in the bond to carry out its contract with 
the State Highway Commission. U.S. v. Nat. Surety Co., 92 Fed., 549. 

Bonds of this nature are construed liberally for the protection of 
laborers and materialmen and with a view to accomplishing the pur- 
poses for which they are given, to the end that public works may be 
paid for and not erected with the use of labor and materials belonging 
to others. Hlectric Co. v. Deposit Co., supra. It is not thought that 
the surety can complain at such construction, or that any hardship 1s 
imposed thereby, because in entering into the contract the surety is 
chargeable with notice, not only of the financial ability and integrity of 
the contractor, but also with notice as to whether he possesses the plant, 
equipment and tools required in undertaking the particular work, or will 
be compelled to sublet a portion of it, or rely upon others for labor and 
materials, all of which are factors to be considered in determining the 
risk, and upon which the surety fixes the premium for executing the 
bond. Wiseman v. Lacy, 198 N. C., 751, 188 8. E., 121. The rule of 
strictissima juris is a stringent one, and will not be pursued, where, to 
do so, would result in a practical injustice to innocent third persons, 
contrary to the real intent of the parties. Hull v. Surety Co., supra; 
Lumber Co. v. Lawson, 195 N. C., 840, 148 S. E., 847, 67 A. L. R., 984. 

Speaking to the policy of the law in this respect, Dean, J., in Phila- 
delphia v. Stewart, 201 Pa., 526, says: “Seldom are contractors for large 
publie works able of themselves to furnish the labor and material neces- 
sary to the completion of their contracts; in nearly every case they rely 
on many subcontractors and materialmen to furnish different kinds of 
mechanical skill and labor, also material, such as stone, brick, lumber, 
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glass, and iron; these have nothing on which to rely for payment except 
the honesty and ability of the principal contractor. If the contractor 
of himself does not inspire confidence among these, who must be sub- 
ordinate to him, his ability in many cases to bid for largs work must be 
weakened or altogether destroyed; as a necessary consequence, competi- 
tion for work disappears, in large measure, and there follows a monopoly 
to the few contractors of large capital, with the inevitable result of ex- 
orbitant prices. Every one knows the city will pay the principal con- 
tractor, but will he pay his subcontractors and materialmen, whether he 
makes or loses on his contract? is the question with them.” 

The bond in suit, as it relates to laborers and materialmen, is not 
limited to “persons who have contracts directly with the principal,” as 
was the case, for example, in Glass Co. v. Fidelity Co., 198 N. C., 769, 
138 S. E., 143; nor is it a mere contract of indemnity as in Clark v. 
Bonsal, 157 N. C., 270, 72 S. E., 954, and Peacock v. Williams, 98 
N. C., 324,48. E., 550. See valuable comment by David L. Krooth in 
Iilinois Law Review, November, 1930, p. 327, et seg. 

It follows from the foregoing view of the case, which coincides with 
the holding of the referee and the court below, that the judgment must be 

Affirmed. 





JAMES F. REID y. WILLIE R. REID. 
(I‘iled 19 November, 1930.) 


1. Evidence A a—Judicial notice will be taken of counties comprising 
judicial district and persons appointed special judges. 


When necessary for the determination of a case on appeal, the Supreme 
Court will take judicial notice of the counties comprising a judicial dis- 
trict, and that a judge holding a term in one of the counties was a 
special judge appointed by the Governor under the authority of chapter 
137, Public Laws of 1929. 


2. Judges A b—Special judge appointed to hold single term of court in 
county may not hear motion for alimony returnable to that district. 


Where a special judge has been authorized under commission of the 
Governor to hold a term of court in only one county of a Cistrict, he may 
not issue an order for alimony, attorney’s fees and costs in a proceeding 
in an action for divorce @ vinewlo, continued to be heard before a judge 
regularly holding the terms of court in that district and this being de- 
terminative of the appeal the question is not presented as. to whether it 
was required that the appellant should make it appear by the Governor's 
commission, or otherwise, that the regular judge assigned was unable to 
attend and hold courts, ete. Chapter 137, Public Laws of 1929, sec. 5, 
Art. IV, secs. 10 and 11, Constitution of North Carolina. 
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AppEAL by plaintiff from Johnson, Special Judge, in Chambers at 
Albemarle, 9 July, 1930. From Anson. 

Civil action for divorce a vinculo, brought by the husband against 
the wife, on the ground of adultery which is alleged in the complaint 
and denied in the answer. 

Motion in the cause by the wife for alimony pendente hte and 
counsel fees. 

From an order entered by Johnson, special judge, in Chambers at 
Albemarle, awarding the defendant alimony pendente lite and eds 
money, on authority of Medlin v. Medlin, 175 N. C., 529, 95 8. E., 857 
the plaintiff appeals, assigning errors. 


L. B. Clegg and Barrington T. Hill for plaentrff. 
McLendon & Corwington for defendant. 


Stacy, C. J. In this cause pending in the Superior Court of Anson 
County, the defendant lodged a motion at the June Term, 1930, for 
alimony pendente lite and counsel fees, which motion was continued to 
be heard before Hon. A. M. Stack, resident judge of the Thirteenth 
Judicial District, at Monroe, Union County, on 26 June, 19380, and was 
again continued, at the instance of the plaintiff, to be heard, and was 
heard, before “His Honor, Thomas L. Johnson, judge holding the courts 
of the Thirteenth Judicial District by exchange, in Chambers at Albe- 
marle, Stanly County, on 9 July, 1930.” 

Judicial notice will be taken of the fact that Hon. Thomas L. John- 
son was, at the time of signing the order in question, one of the special 
judges appointed by the Governor under authority of chapter 1387, 
Public Laws 1929, and that Anson and Stanly counties are two of the 
six counties comprising the Thirteenth Judicial District of the State. 
(rreene v. Stadiem, 197 N. C., 472, 149 S. E., 685. 

The question having arisen as 6 w hether a special judge could be 
authorized to hold the courts of a county, or district, “by exchange,” as 
indicated on the record, a cerlirarit was directed to the clerk of the 
Superior Court of Stanly County to send up a copy of the commission 
under which the special judge was acting at the time the present order 
was signed. This recites (omitting the formal parts) : 

“To Hon. Thomas L. Johnson, one of the special judges of the Supe- 
rior Courts of North Carolina— Greeting: 

“Whereas, it has been made to appear to the satisfaction of the 
Executive Departinent that good and sufficient reasons exist why P. A. 
McElroy, one of the judges of the Superior Courts of North Carolina, 
is unable to hold the term of the Superior Court for the county of 
Stanly, beginning 7 July: 
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“Now, therefore I, O. Max Gardner, Governor of the State of North 
Carolina, by virtue of authority vested in me by law, do hereby com- 
mission you to hold said term of said court for the county aforesaid, 
beginning on Monday, the 7th day of July, 1930, and continue one week, 
or until the business is disposed of (mixed term).” 

It is provided by Article IV, sections 10 and 11, of the Constitution 
of North Carolina that the State shall be divided into judicial districts, 
for each of which a judge shall be chosen; that every judge of the 
Superior Court shall reside in the district for which he is elected; that 
he shall preside in the courts of the different districts successively, but 
not in the same district oftener than once in four years; that, in case of 
the protracted illness of the judge assigned to preside in any district, or 
of any other unavoidable accident to him, by reason of which he shall 
be unable to preside, the Governor may require any judge to hold one or 
more specified terms in said district, in lieu of the judge assigned to 
hold the courts of the said district; and that “the Gereral Assembly 
may by general laws provide for the selection of special or emergency 
judges to hold the Superior Courts of any county, or dis:rict, when the 
judge assigned thereto, by reason of sickness, disability, or other cause, 
is unable to attend and hold said court, and when no other judge is avail- 
able to hold the same. Such special or emergency judges shall have the 
power and authority of regular judges of the Superior Courts, in the 
courts which they are so appointed to hold.” 

Pursuant to the authority thus granted in the Constitution, the 
General Assembly at its regular session, 1929, by general law, chapter 
137, authorized the Governor to appoint as many as six special judges 
of the Superior Courts for terms beginning 1 July, 1929, and ending 
30 June, 1931, and to issue to each a commission as his authority to 
perform the duties of the office of a special judge of the Superior 
Courts during the time named therein. 

Section 5 of said act provides: “That such special judges 
shall have all the jurisdiction . . . exercised by the regular judges 
of the Superior Courts in the courts which they are appointed or 
assigned by the Governor to hold, and shall have power to determine all 
matters . . . properly before them; but . . . writs, orders and 
notices shall be returnable before them only in the county where the 
suit, proceeding or other cause is pending, unless such judge is then 
holding the courts of that district, in which case the same may be re- 
turnable before him as before the regular judge of the Superior Court.” 

Thus it will be seen that, under the Constitution, the General Assem- 
bly is authorized to provide, by general laws, for the selection of special 
or emergency judges to hold the Superior Courts of any county, or dis- 
trict, “when the judge assigned thereto, by reason of sickness, disability, 
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or other cause, is unable to attend and hold said court, and when no 
other judge is available to hold the same.” 

As to whether the commission issued to his Honor, Thomas L. John- 
son, special judge, clothed him with authority to hold the June Term, 
1930, of Stanly Superior Court, in the absence of a finding by the 
Executive Department that the judge regularly assigned to hold said 
court was, by reason of sickness, disability, or other cause, unable to 
do so, and that no other judge was available to hold the same, we are 
not now called upon to decide, nor do we express any opinion in this 
matter. The question is not before us. 8S. v. Graham, 194 N. C., 459. 
But as the commission purports to authorize only the holding of a 
single court, and not the courts of the district, as indicated on the record, 
it is clear that the motion, made in the present cause pending in Anson 
County, was not properly returnable before his Honor, acting under 
authority of the above commission, in Stanly County. The language 
of the statute is that writs, orders and notices shall be returnable before 
special judges only in the county where the suit, proceeding or other 
cause is pending, unless such special judge is then holding the courts of 
that district, in which case the same may be returnable before him as 
before the regular judge. 

The fact that defendant’s motion was made returnable in Stanly 
County at the instance of the plaintiff, or even by consent, can have no 
bearing on the power of the court to hear the matter. Jurisdiction, 
withheld by law, may not be conferred on a court, as such, by waiver 
or consent of the parties. Springer v. Shavender, 118 N. C., 33, 28 
S. E., 976, 54 A. S. R., 708, 33 L. R. A., 775; 7 KR. C. L., 1039. 

The order, therefore, will be stricken out as the special judge was 
without authority to sign the same under the commission held by him 
at the time, and the cause will be remanded for further proceedings not 
inconsistent with the rights of the parties. Greene v. Stadiem, supra. 

Error. 





BREESON HARDWARE COMPANY v. D. H. BURTNER rr at. 
(Filed 19 November, 1930.) 


Laborers’ and Materialmen’s Liens C b — Materialman’s lien attaches 
against owner where owner, after notice, pays contractor more than 
amount of notice. 

Where the owner of a building being erected pays according to the 
contract his contractor a sum of money in excess of the amount due a 
materialman after he has received notice, and later the contractor aban- 
dons his contract and the owner finishes the building at his loss, the mate- 
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rialman’s lien attaches to the building as an obligation of the owner under 
the provisions of our statute. C. S., 2488. Granite Co. v. Bank, 172 N. C., 
354, cited and applied: Electric Co. v. Electric Co., 197 N. C., 495. cited 
and distinguished. 


AppEaL by defendant, D. H. Burtner, from Staci, .J., at May Term, 
1930, of Guitrorp. No error. 

This is an action to recover of the defendants the sum of $688.18, for 
materials furnished by the plaintiff to the defendants, Phillips & 
Horner, and used by the said defendants in the construction of a build- 
ing on land owned by the defendant, D. H. Burtner, under a contract 
between the defendants dated 18 August, 1926. 

Plaintiff notified the defendant, D. H. Burtner, of its claim for said 
amount on 20 December, 1926, and thereafter on 8 March, 1927, filed a 
lien for same on the lot of land described in the complaint. This action 
to recover the amount of said claim and to enforce the lien therefor was 
begun on 14 May, 1927. 

On 20 December, 1926, the defendant, D. H. Burtner, the owner of 
the lot of land on which the building constructed by tie defendants, 
Phillips & Horner, under the contract dated 18 August, 1926, was 
located, was indebted to the said Phillips & Horner, and thereafter prior 
to 8 January, 1927, paid to said contractors the sum of $759.59, for 
labor done on the said building. On 8 January, 1927, Phillips & 
Horner notified the defendant, D. H. Burtner, that they were unable to 
complete said building in accordance with the contract, and had there- 
fore abandoned same. After receipt of said notice, the defendant, D. H. 
Burtner, completed said building at a cost to him of $1,017.69, in 
excess of the contract price. 

Upon these facts established by the verdict of the jury, it was ad- 
judged that plaintiff recover of the defendant, D. H. Burtner, the sum 
of $688.18, with interest from 22 December, 1926, and that said judg- 
ment was a lien on the lot of land described in the complaint; it was 
further adjudged that the defendant, D. H. Burtner, recover of the 
defendants, Phillips & Horner, the sum of $1,017.69, with interest from 
1 March, 1927. 

From this judgment the defendant, D. H. Burtner, appealed to the 
Supreme Court. 


D. H. Parsons for plaintiff. 
King, Sapp & King for defendant. 


Prer Curiam. The judgment to which the defendant, D. H. Burtner, 
excepted, and from which he appealed to this Court, is supported by 
the facts established by the verdict of the jury on the trial of this 
action. The judgment must be affirmed, unless there was error in the 
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trial of the issues submitted to the jury. Rutherford Hospital v. The 
Florence Afilis, 186 N. C., 554, 120 8. E., 212. 

We find no error in the trial. There was no substantial controversy 
as to the facts. In Granite Co. v. Bank, 172 N. C., 354, 90 S. E., 312, 
it is said: “It is immaterial whether the contractor had been paid up in 
full for work done to the time notice was filed by the materialman. The 
fact that he continued to work under the same contract for the exterior 
of the building and thereafter was paid $5,262 for work done under the 
said contract will make the fund thereafter earned subject to the ima- 
terlalman’s lien. Brick Co. v. Pulley, 168 N. C., 871, 84.8. E., 513.” 

The instant case is readily distinguishable from Electric Co. v. Hlec- 
tric Clo., 197 N. C., 495, 149 S. E., 858. In that case, no payment for 
work done on the building, under the contract, after receipt of notice, 
was made by the owner, whereas in the instant case, the jury found 
upon defendant’s admission that he paid to the contractors, after notice 
by plaintiff of its claim, a sum in excess of the amount of the claim. 
The fact that the work for which these payments were made was done 
after notice, is immaterial. The work was done by the contractors, 
under the contract, and the payments were made for this work. The 
contractors did not abandon the contract until after this work was done, 
and until after these payments were made. See Mfg. Co. v. Blaylock, 
192 N. C., 407, 185 S. E., 136, where it is said: “The policy of the lien 
law is to protect subcontractors and laborers against loss for labor done 
and materials furnished in building, repairing or altering any house or 
other improvement on real estate, to the extent of the balance due the 
original contractor at the time of notice to the owner of claims therefor, 
but it is not provided that the owner shall be liable in excess of the 
contract price, unless he continue to pay after notice of claim from the 
subcontractor or laborer, and then only to the extent of such payments 
after notice.” C.S., 2438. 

No error. 








TOWN OF ROCKINGHAM y. MRS. QUEEN COLEY. 
(Filed 19 November, 1930.) 
Pleadings A c—Motion to be allowed to amend is addressed to discre- 


tion of trial court, and his disposition thereof is not. reviewable. 


As to whether a party to an action be allowed to amend his pleadings 
is ordinarily a question directed to the discretion of the trial judge and 
not reviewable on appeal. 


AppraL by plaintiff from McElroy, J., at July Term, 1930, of Rron- 
monp. Affirmed. 
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MW. C. McLeod for appellant. 
J.C. Sedherry for appellee. 


Per Curiam. This is an action to recover $705.63 as assessments on 
the defendant’s abutting lot for improvements made by the plaintiff in 
1914 on Washington and Randolph streets. The defendant denied lia- 
bility and pleaded the statute of limitations. When the case was called 
for trial the plaintiff made a motion to amend its complaint by pleading 
chapters 309 and 326 of the Private Laws of 1911. The motion was 
denied and the plaintiff excepted. 

The appellant admits that the action cannot be maintained unless the 
amendment is allowed. Whether a pleading shall be amended is ordi- 
narily a matter within the discretion of the judge or the trial court, and 
the exercise of discretion is not reviewable except for palpable abuse. 
Gordon v. Gas Co., 178 N. C., 485. We find nothing in the record 
which tends to indicate an abuse of discretion by the judge who presided 
at the trial. Judgment 

Affirmed. 





BASBKETERIA STORES, Inc., vy. W. T. SHELTON, 
(Filed 26 November, 19380.) 


Landlord and Tenant B d-——-Whether fire had rendered leased property 
unfit for occupancy held question for jury in this case. 


Where, in an action on a lease contract providing that the lease should 
terminate if the premises were destroyed or rendered unfit for use and 
occupancy by fire, the evidence discloses that the lessor, upon the hap- 
pening of a fire in the building, immediately notified the lessee that he 
would make the uecessary repairs, and made the repairs and tendered the 
premises to the lessee within five days after the lessee had surrendered 
the keys, and there is conflicting evidence as to whether the premises 
were damaged by the fire to such an extent as to render them unfit for 
use and occupancy: Held, an instruction that a building is rendered 
unfit for oceupaney when it is damaged to such an extent that it is 
unfit for carrying on the business of the lessee and cannot be restored to 
a fit condition without unreasonable interruption of the business, is car- 
rect, and the lessee’s exception thereto cannot be sustained. 


AppEaL by plaintiff from Clement, J., at June Term, 1930, of 
Forsytn. Reversed. | 

This action to recover of the defendant the sum of $650, rent due 
under a lease from plaintiff to defendant, for the months of July and 
August, 1929, was begun and tried in the Forsyth County Court, before 
Efird, J., and a jury. 

On 21 February, 1927, plaintiff leased to defendant, for a term of 
four years, beginning on 15 March, 1927, and ending on 15 March, 
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1931, a certain portion of a store building located in the city of Winston- 
Salem, N. C. The lease is in writing, and contains paragraphs as fol- 
lows: 

“2. The lessee agrees to furnish at his own expense, light, heat and 
water necessary for the occupancy of the building and to make no un- 
lawful use of the premises, to keep the same clean and attractive in 
appearance, and to deliver the premises to the lessor at the end of the 
time in as good condition as the same is at the present time, ordinary 
wear and tear, fire and unavoidable casualties excepted.” 

“5. It is further agreed that if the building be destroyed or rendered 
unfit for use and occupancy by fire or other casualty, during the term 
of this lease, it shall thereupon terminate.” 

Defendant entered into possession of the premises described in the 
lease, and paid the rent as stipulated therein until 1 July, 1929. He 
has failed and refused to pay the monthly rentals which have accrued 
since said date, contending that the lease terminated on 15 June, 1929, 
under the provisions of paragraph 5. 

On 15 June, 1929, there was a fire inside the store building described 
in the lease. This fire did not destroy the building. Holes were burned 
in the floor in the rear of the building and the walls and ceiling were 
injured by smoke. Some of the fixtures in the building, which was used 
by the defendant as a shoe store, were burned. Plaintiff immediately 
notified the defendant that it would have the building repaired, as soon 
as the defendant had adjusted his claims for loss and damage under his 
policies of insurance. Within about five days after defendant delivered 
to the plaintiff the keys to the building, the repairs were made, and the 
building tendered to the defendant, who declined to reénter into pos- 
session. 

It is stipulated in the lease that the monthly rental for the premises 
described therein from 15 March, 1928, to 15 March, 1931, shall be 
three hundred twenty-five dollars, payable in advance. 

The issues submitted to the jury were answered as follows: 

“1, Did the plaintiff and defendant enter into the lease mentioned 
in the complaint, bearing date 21 February, 1927? Answer: Yes (by 
consent), 

2. Did the defendant fail to pay the rent for the months of July and 
August, as alleged in the complaint? Answer: Yes. 

3. If so, was said building destroyed or rendered unfit for use and 
occupancy by fire or other casualty? Answer: No. 

4. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Answer: $500.” 

Upon the verdict it was ordered, adjudged and decreed “that the build- 
ing occupied by the defendant was not destroyed by fire, or rendered 
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unfit for use and occupancy by the fire or other casualty; and that the 
plaintiff recover of the defendant the sum of $500 and the costs of this 
action to be taxed by the clerk.” 

Fyom this judgment defendant appealed to the Superior Court of 
Forsyth County, assigning errors based on exceptions duly taken during 
the trial in the Forsyth County Court. 

Upon the hearing of defendant’s appeal in the Superior Court, certain 
of his assignments of error were sustained. 

From judgment remanding the action to the Forsyth County Court, 
for a new trial, plaintiff appealed to the Supreme Court, assigning as 
error the rulings of the judge of the Superior Court on defendant’s 
assignments of error based on his exceptions taken duving the trial in 
the Forsyth County Court. 


Parrish & Deal for plaintiff. 
Ratchf, Hudson & Ferrell for defendant. 


Connor, J. With respect to the third issue submitted to the jury at 
the trial of this action in the Forsyth County Court, the judge presiding 
in said court instructed the jury as follows: 

“The court instructs you, gentlemen of the jury, that under a lease 
of property for the purpose of carrying on therein a store of a certain 
kind, providing that if the building should be destroved or rendered 
unfit for use and occupancy by fire or other casualty, it shall thereupon 
terminate, such a building is destroyed or rendered unfit for use and 
occupancy by fire or other casualty, when as a result of a fire or other 
casualty the building is destroyed or damaged to such an extent that it 
is unfit for carrying on the business mentioned, and cannot be restored 
to a fit condition by ordinary repairs such as can be made without un- 
reasonable interruption of the business; that is, such interruption as 
would cause substantial loss or damage to the business from loss of 
trade or patronage due to such interruption.” 

Defendant’s exception to this instruction, assigned as error on his 
appeal to the Superior Court, was sustained. In this there was error. 
The instruction was not erroneous. There was conflict in the evidence 
as to the extent of the damage to the building caused by the fire, the 
plaintiff contending that the damage was not sufficient in extent to 
render the building unfit for use and occupancy, the defendant contend- 
ing to the contrary. It was the duty of the court, in this situation, to 
instruct the jury as to the law applicable to the facts as the jury should 
find them from the evidence. We think the instruction given to the 
jury by the court was correct. 

Under the provisions of paragraph 2 of the lease, the defendant, as 
lessee, was under no obligation to repair the damage to the building 
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caused by the fire. This obligation was, by implication, at least, on the 
plaintiff, as lessor. See Miles v. Walker, 179 N. C., 479, 102 S. E., 
884, The lease was not terminated by damage caused by the fire, under 
the provisions of paragraph 5, unless the damage was such as to render 
the building unfit for use and occupancy for the purposes of the lessee. 
If the damage could be repaired within a reasonable time, resulting in 
no substantial loss to the defendant as lessee, the lease could not be 
declared terminated by either the lessor or the lessee, under the provi- 
sions of paragraph 5. This is a reasonable rule, just to both lessor and 
lessee. We think it must have been within the contemplation of the 
parties when they entered into the contract. 

The instant case is distinguishable from Ragan v. Lebovitz, 195 
N. C., 616, 143 S. E., 2. In that case the jury found that the leased 
premises were rendered unfit for use as a department store by fire. It 
was held that the result of this finding was not affected by the further 
finding that the damage to the building was such as could be and was 
repaired within a reasonable time after the fire. The interpretation of 
the provisions of the lease to the contrary was incorrect. In the instant 
case, under a correct instruction as to the law, the jury found that the 
building was not rendered unfit for use and occupancy by the fire. 
Archibald v. Swaringen, 192 N. C., 756, 135 S. E., 849, is distinguish- 
able from both the Ragan case and the instant case. It appeared from 
the pleadings and from all the evidence in that case, that the lessor 
repaired the damage pursuant to a parol agreement between the lessor 
and the lessee, entered into subsequent to the discovery of the crack in 
the dam, through which the water escaped from the swimming pool. 

The instruction in this case, which we hold to be correct, is in accord 
with the law as declared in Wolff v. Turner, 6 Ga. App., 366, 65 S. E., 
41, cited in note on page 1101 of Anno. Cas., 19134. 

Defendant further excepted to the form of the judgment rendered in 
this action by the Forsyth County Court, and on his appeal to the 
Superior Court assigned as error the adjudication therein “that the 
building occupied by the defendant was not destroyed by fire, or ren- 
dered unfit for use and occupancy by fire or other casualty.” 

The judge of the Superior Court remanded the action to the Forsyth 
County Court, for a new trial, and for that purpose set aside and 
vacated the judgment. There was, therefore, no specific ruling on this 
assignment of error. We think, however, that the adjudication has no 
other or further effect than the answer of the jury to the third issue. 

There was error in the judgment of the Superior Court. For this 
error the judgment is reversed, and the action remanded to the Superior 
Court of Forsyth, in order that judgment affirming the judgment of the 
Forsyth County Court may be entered. 

Reversed. 
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J. 8. JORDAN v. MRS. LYDIA McKENZIE. 
(Filed 26 November, 1930.) 


1. Process B f—Return of process by sheriff showing service is prima 
facie evidence of service, but is rebuttable. 

A summons returned by the sheriff showing service is prima facie 
evidence that it had been served, but it is not conclusive, and the con- 
trary may be shown by clear and unequivocal evidence. 

2. Judgments K d——Remedy to set aside judgment for failure to serve 
summons is by motion in original cause when record shows sheriff's 
return. 

Where it appears by record that the sherilff’s return shows that a sum- 
mons has been served on the defendant, and the defendant contends to 
the contrary that in fact it had not been served, the defendant’s remedy 
is by motion in the cause, and when it appears of record that no summons 
has been served, his remedy is by independent action, and in such in- 
stances the judgment is subject to collateral attack. 

3. Appeal and Error K a-—-Upon failure of court to find facts on motion 
to set aside judgment for failure of service the case will be remanded. 


Where @ judgment by default bas been entered against a defendant by 
the clerk for the want of an answer, and thereafter the defendant has 
died and his administrator moves the court to set it uside on the ground 
that the sheriff's return of service was not in truth and fact correct, and 
that the summons had not been served, and offers sufficient evidence to 
sustain his motion, it is the duty of the Superior Court judge hearing and 
determining the matter to set out in his judgment denying the motion his 
findings of fact with his conclusions of law, and on appesl the case will be 
remanded when he has failed to do so. 


AppreaL by D. A. McKenzie, administrator of Mrs. Lydia McKenzie, 
the defendant, from Barnhill, J., at March Term, 1930, of Moors. 
Remanded. 

This is an action to recover of the defendant the sum cf $341.25, dam- 
ages for breach of the covenant of seizin contained in a deed by which 
the defendant conveyed to the plaintiff the land descrited therein. 

The action was begun in the Superior Court of Moore County on 
22 March, 1928. On Monday, 30 April, 1928, judgment by default 
final was entered by the clerk of said court. In said judgment it is 
recited that it appeared to the court that the summons and the com- 
plaint, duly verified, had been duly served on the defendant by the 
sheriff of Scotland County, on 24 March, 1928, and that no answer or 
other pleading had been filed by the defendant. It was thereupon ad- 
judged, on motion of the plaintiff that plaintiff recover of the defendant 
the sum of $341.25, with interest and costs. 
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Since the rendition of the judgment by default final in this action, the 
defendant, Mrs. Lydia McKenzie, has died. Her son, D.. A. McKenzie, 
was duly appointed her administrator on 11 March, 1930. 

On 22 March, 1930, after notice to plaintiff, the said D. A. McKenzie, 
administrator of Mrs. Lydia McKenzie, the defendant, moved in the 
action before the clerk of the Superior Court of Moore County, that 
the judgment by default final be set aside and vacated, on the ground 
(1) that the summons herein was never served on the defendant, Mrs. 
Lydia McKenzie, notwithstanding the return thereon to the contrary; 
and (2) that in any event, upon the cause of action alleged in the com- 
plaint, plaintiff was not entitled to judgment by default final, but at 
most only to judgment by default and inquiry. 

From the order of the clerk, denying his motion, the said D. A. 
McKenzie, administrator of Mrs. Lydia McKenzie, appealed to the 
judge of the Superior Court, holding the courts of Moore County. 

At the hearing of said appeal at March Term, 1930, of the Superior 
Court of Moore County, evidence was offered by the said D. A. McKen- 
zie, administrator, tending to show that on 24 March, 1928, the day 
on which it appears from the return thereon, that the summons in this 
action was served by the sheriff of Scotland County, Mrs. Lydia 
McKenzie, the defendant, was at the home of her son, D. H. McKenzie, 
in Scotland County; that on said day the said defendant was confined 
to her bed, suffering from a disease, which soon thereafter caused her 
death; that because of said disease, she was at times delirious, and 
incapable of understanding the purpose and effect of the service of a 
summons; that her condition, both physical and mental, on said day, 
was made known to the deputy sheriff, who had come to her son’s home 
to serve the summons and complaint in this action; that at the request 
of defendant’s son, the deputy sheriff did not read or undertake to 
read the summons to Mrs. Lydia McKenzie, or leave with her a copy 
of said summons or complaint; that a copy of the summons and com- 
plaint was left by the deputy sheriff with the son of Mrs. Lydia 
McKenzie, who undertook to deliver the same to the defendant as soon 
as she should be capable of understanding the purpose and effect of the 
same; and that from said date to the date of her death, shortly there- 
after, Mrs. Lydia McKenzie was continuously incapable, because of her 
disease, of understanding either the purpose or effect of the service of 
a summons, and for this reason, her son did not deliver the copies of 
the summons and complaint to her. The only evidence offered by the 
plaintiff was the return on the summons, from which it appeared that 
the summons had been duly and regularly served on the defendant by 
the sheriff of Scotland County, on 24 March, 1928. 
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At the conclusion of the hearing judgment was rendered by the judge 
presiding, denying the motion of D. A. McKenzie, administrator, and 
affirming the order of the clerk. 

The only fact set out in the judgment as found by the judge, with 
respect to the service of the summons, is as follows: “That the summons 
herein appears to have been duly and regularly served.” 

The judge did not pass upon the contention of D. A. McKenzie, ad- 
ministrator, that on the cause of action alleged in the complaint, 
plaintiff was not entitled, in any event, to a judgment by default final. 
He concluded only that “by the default judgment rendered substantial 
justice has been done, and the motion therefore is denied.” 

From the judgment denying his motion, and affirming the order of 
the clerk, D. A. McKenzie, administrator of Mrs, Lydia McKenzie, the 
defendant, appealed to the Supreme Court. 


L. B. Clegg for plaintrff. 
[fenry Seawell for defendant. 


Connor, J. Where it appears on the record, as in the instant case, 
that the summons in an action was duly served, and the defendant 
alleges that in truth and in fact the summons was not served, as appears 
by the return thereon, and on this ground the defendant prays that a 
judgment by default be set aside and vacated, his remedy is by a motion 
in the cause, and not by an independent action; it is ctherwise, where 
it appears on the record that no summons was ever served on the de- 
fendant. In the latter case the judgment is subject to collateral attack, 
whereas in the former case the attack must be direct, and made by 
motion in the action in which the judgment was rendered. This prin- 
ciple is stated by Walker, J., in Stocks v. Stocks, 179 N. C., 285, 102 
S. E., 306, and is approved as stated by Allen, J., in Caviness v. Hunt. 
180 N. C., 384, 104 8. E., 763. 

The return of a sheriff or other officer to whom a summons was 
directed for service, showing that the summons has been duly served on 
the defendant, while prima facie sufficient to show that the summons 
has been served, is not conclusive. The contrary may be shown by 
evidence which is clear and unequivocal. Long v. Town of Rockingham, 
187 N. C., 199, 121 S. E., 461. 

In the instant case, it does not appear from the judgment that the 
judge has found the facts involved in the contention of appellant that 
the summons was not in truth and in fact served on defendant, or that 
the judge has passed upon or decided the question of law involved in 
the contention that upon the cause of action alleged in the complaint, 
plaintiff was not entitled, in any event, to judgment by default final. 
The action is therefore remanded, with direction that the judge find 
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the facts from the evidence and set them out in his judgment, and if 
he shall find that the summons was in truth and in fact duly served on 
the defendant, as appears by the return thereon, with direction that he 
pass upon and decide the question involved in the motion, whether on 
the allegations of the complaint, the plaintiff was entitled to judgment 
by default final. It is so ordered. 

Remanded. 





DEWEY I. PETERS y. CAROLINA COTTON AND WOOLEN 
MILLS, Inc., AND JOHN SMITH. 


(Filed 26 November, 1930.) 


1. Electricity A a—Electricity is an intrinsically dangerous force and re- 
quires frequent inspection. 
Electricity is a most deadly and dangerous power and requires frequent 
inspection and unremitting diligence on the part of those who furnish it 
for use. 


2. Master and Servant D a—Instruction that liability of owner Ietting 
work to independent contractor was that of master held error, 


Where, in an action against an employer and the owner of a mill 
for injuries received by an employee in the construction of an addition 
thereto, the evidence discloses that the employer was an independent con- 
tractor, and that his foreman ordered the plaintiff employee to roll up a 
piece of wire connected to the wiring of the mill, and used for lighting 
the addition for the use of the workers, and that this lighting equipment 
was furnished by the owner, and that the employee, in attempting to 
remove the wire, was shocked and injured by reason of improper insula- 
tion, and that he had not been warned that the wire was charged with 
current: Held, the owner was under duty to exercise reasonable care to 
see that the wire was properly insulated, and the contractor was under 
duty to exercise like care to see that in rolling the wire the employee 
was not unduly exposed to danger, but an instruction that between the 
owner and the employee there existed the relation of master and servant 
is reversible error to the ownher’s prejudice as depriving it of the defense 
to which it was entitled. 


AppraL by defendants from Johnson, Special Judge, at February 
Term, 1930, of Rocxincuam. New trial. 

Civil action to recover damages for personal injury in which the 
issues of negligence, contributory negligence, and damages were an- 
swered against the defendants and in which judgment was given in 
favor of the plaintiff. 


H. L. Fagge and Glidewell, Dunn & Gwyn for plaintiff. 
King, Sapp & King for Carolina Cotton and Woolen Mulls. 
J. Hampton Price for John Smith. 
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Apams, J. The defendants made a contract in wrising by the terms 
of which John Smith was to build a warehouse for his codefendant at 
an agreed price. In his brief the plaintiff admits that Smith was an 
independent contractor for whose negligence the Carolina Cotton and 
Woolen Mills is not liable unless the work to be done by Smith was 
inherently dangerous or unless the company furnished instrumentalities 
for doing the work which were inherently and necessarily dangerous. 
Denny v. Burlington, 155 N. C., 383; Hopper v. Ordway, 157 N. C., 
125; Greer v. Construction Co., 190 N. C., 632; Drake v. Asheville, 194 
N. C., 6. 

The plaintiff testified that he had been employed by Grubbs, who 
was working under Smith; that at the time of the injury Smith was 
engaged in building a storage warehouse for the Carolina Cotton and 
Woolen Mills; that Smith’s foreman instructed him to take down a 
wall which stood between the old building and the new; that while doing 
this work he found a wire laid on nails along the wall and was instructed 
by the foreman to remove it; that he had not been warned and did not 
know that it was charged with electricity, and that in rolling it up he 
came in contact with an uninsulated section of it and was thereby 
shocked and seriously injured. 

There is evidence that the wire in question was a part of the electric 
system operated by the Carolina Cotton and Woolen Mills, and that it 
was connected by the company’s electrician with a wire in the old build- 
ing and extended to the one under construction. The company put it 
up to enable the contractor to have lights while pouring cement and to 
use drills in boring holes in the woodwork. Several drills were used 
for this purpose, one or two of which were furnished by the company. 
Here, then, was an instrumentality furnished, not b, the contractor, but 
by the company. Was it inherently dangerous? If it was, the company 
cannot escape liability merely on the ground that Smith was an inde- 
pendent contractor. 

The erection of a warehouse is not intrinsically dangerous, but elec- 
tricity “is the most deadly and dangerous power recognized as a neces- 
sary agency in developing our civilization and promoting our comfort.” 
Mitchell v, Hlectrie Co., 129 N. C., 166. The danger it involves requires 
frequent if not constant inspection and unremitting diligence on the 
part of those who furnish it for use. Shaw v. Public Service Corpora- 
tion, 168 N. C., 611. The law exacted of the company tae duty of exer- 
cising reasonable care to see that the wire was properly insulated; and it 
imposed upon the contractor the duty of exercising like care to see that 
in rolling the wire his employee was not unduly exposed to danger. 
Cotton v. R. R., 149 N. C., 227, O’Brien v. Parks Cramer Co., 196 
N. C., 859; Padertck v. Iumber Co., 190 N. C., 308. 
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The trial judge instructed the jury in reference to the first issue upon 
the theory that Smith was not an independent contractor and that 
between the company and the plaintiff there existed the usual con- 
tractual relation of master and servant. As the plaintiff admits, this 
was erroneous. When it is sought to bring the relation existing between 
a party who furnishes instrumentalities and an employee of an inde- 
pendent contractor within the principle stated in Paderick v. Lumber 
Co., supra, the law as therein declared should be applied—not merely 
the law arising out of a contract of employment. The instruction de- 
prived the company of the defense to which it was entitled and prob- 
ably misled the jury as to the law with respect also to Smith. 

We cannot hold upon the record evidence as a matter of law that the 
plaintiff was guilty of contributory negligence. 

New trial. 





THE ENGLISH DRUG COMPANY vy. FRED M. HELMS anp His WIFE, 
ESTELLE HELMS. 


(Filed 26 November, 1930.) 


Landlord and Tenant B b—Under facts of this case lessee was entitled 
to recover under agreement for payment by lessor of cost of heat- 
ing plant. 


Where under a written contract the lessee installs a heating plant in 
the leased premises whereby the lessor agrees to pay him the amount he 
paid therefor at the expiration of the lease, and accordingly the lessee 
makes demand for this exact amount, which is not disputed, further 
stipulations in the lease contract that the parties shall agree upon the 
eost of the heating plant “and place the same in writing’ is not pre- 
requisite to the lJessee’s right of reeovery in his action for the actual 
cost of the plant. 


Apprat by defendants from McElroy, J., at August Term, 1930, of 
Union. No error. 

This is an action to recover of the defendants the sum of $1,672.67, 
the amount expended by plaintiff for the installation of a steam heating 
plant in a building owned by defendants, and occupied by plaintiff, 
under a lease from defendants. The steam heating plant was installed 
in said building, during the term of the lease, pursuant to a provision 
therein as follows: 

“Tt is further agreed, and the parties of the first part hereby consent 
that the party of the second part may, if it should see fit at any time 
during the lease period, put in steam heat in said building, and if it 
does put steam heat in said building, it shall bear all expense thereof, 
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but shall submit said expense to the parties of the first part so that they 
will know the exact cost thereof, and at the end of said lease period, 
or at the end of any renewal of said lease—should the same be renewed— 
the parties of the first part agree and bind themselves to pay to the 
party of the second part, when the said party of the second part termi- 
nates the occupancy of said premises, at the end of this lease period, or 
any renewals, or extensions thereof, the exact amount that it cost the 
party of the second part to put in said steam heating plant, without 
interest. In order that there may be no misunderstancing in regard to 
the cost, when the same is installed—if the party of the second part 
installs the same—the parties shall agree upon said figures and place the 
same in writing.” 

The terms of the lease expired on 1 January, 1930. The lease was not 
renewed or extended. This action was begun on 7 January, 1930. 

The uncontradicted evidence offered by the plaintiff showed that 
plaintiff installed a steam heating plant in the building while the lease 
was in force, and expended for such installation the sum of $1,772.67. 
Thereafter the plant was damaged by fire. Plaintiff collected from an 
insurance company the sum of $100, in full settlement of its loss and 
damage, which sum it applied as a credit on the amount which it had 
expended for the plant, leaving a balance of $1,672.67. 

There was no evidence tending to show that at the time the steam 
heating plant was installed, plaintiff submitted to defendants the exact 
cost of said plant, although all the evidence showed that defendants were 
advised of the purpose of plaintiff to install the plant, and were con- 
sulted as to the cost of same. 

Plaintiff did not allege in its complaint or offer evidence tending to 
show that plaintiff and defendants agreed in writing or otherwise as to 
the cost of the plant prior to the commencement of the action. 

The issue submitted to the jury was answered as follows: 

“In what amount, if any, are defendants indebted to the plaintiff? 
Answer: $1,672.67.” 

From judgment that plaintiff recover of the defendants the sum of 
$1,672.67, with interest from 18 August, 1980, and the costs of the 
action, defendants appealed to the Supreme Court. 


John C. Sikes for the plainttff. 
Vann & Millikin for defendants. 


Connor, J. Under the provision in the lease, on which the cause of 
action alleged in the complaint is founded, as correctly construed in 
the court below, the defendants are liable to plaintiff for the amount 
expended for the installation of the steam heating plant in defendant’s 
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building. This liability is not dependent upon the submission by the 
plaintiff to the defendants at the time the plant was installed, of the 
exact amount of its cost, nor upon an agreement in writing between the 
parties, prior to the commencement of the action, as to said amount. 
Neither such submission, nor such agreement is a condition precedent to 
the right of plaintiff to recover in this action. The principle stated in 
Wade v. Lutterloh, 196 N. C., 116, 144 S. E., 694, and cases cited therein, 
and relied on by defendants, although well settled, has no application in 
the instant case. 

The defendants agreed and bound themselves to pay to plaintiff, when 
plaintiff surrendered possession of their building, including the steam 
heating plant installed therein by plaintiff, at its own expense, the 
exact amount of the cost of said plant. All the evidence showed a 
substantial compliance by the plaintiff with the provision that it should 
submit to defendants the exact amount expended by it for the plant. 
[tis manifest that plaintiff could not agree in writing as to such amount 
without the concurrence of defendants. It is apparent that there is no 
controversy between the parties to this action as to the amount actually 
expended by plaintiff for the steam heating plant. 

Defendants’ assignments of error based on their contention that plain- 
tiff is not entitled to recover in this action cannot be sustained. 

There was no error in the judgment sustaining plaintifi’s demurrer 
ore tenus to the counterclaim of defendants. This counterclaim is 
founded on a tort, while the cause of action alleged in the complaint is 
founded on a contract. The tort alleged does not arise out of and has 
no relation to the contract or transaction alleged in the complaint. 
C.S., 521. See Thompson v. Buchanan, 195 N. C., 155, 141 8. E., 580; 
R. R. v. Nichols, 187 N. C., 158, 120 8. E., 819. 

We find no error on this appeal. The judgment is affirmed. 

No error. 








R. E. SURRATT v. GEORGE E. DENNIS Ef AL, 
(Filed 26 November, 1930.) 


Cemeteries B a—wWhere it is found upon supporting evidence that use of 
land as cemetery would endanger public health such use may be 
enjoined. 

The facts found by the trial judge in his order, supported by evidence, 
restraining the use of lands for a cemetery for the reason of injury to 
health of those living near and of special injury to the plaintiff are con- 
clusive upon the Supreme Court on appeal, and the order will be sustained 
in equity on the ground that the law cannot afford an adequate remedy 
in awarding damages. 
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AppEAL by defendants from Schenck, J., at August Term, 1930, of 
GuinForp. Affirmed. 

This is an action to restrain the defendants from using the land de- 
scribed in the complaint as a cemetery for the burial of the dead, on 
the ground that such use of said land will constitute a public nuisance, 
causing plaintiff, who resides on land owned by him and located within 
a short distance from said land, special damages. 

The action was heard on motion of plaintiff that defendants show 
cause why a temporary restraining order theretofore issued therein 
should not be continued to the hearing. 

From judgment on the facts found by the court that the temporary 
restraining order be continued to the hearing, in accordance with the 
motion of the plaintiff, the defendants appealed to the Supreme Court. 


Frazer & Frazier for plaintiff. 
A.M. Scarborough and King, Sapp & King for defendants. 


Connor, J. From the affidavits and other evidence offered at the 
hearing, the court found as a fact that the health of the plaintiff, and 
of other residents of the community in which the land described in the 
complaint is located, will be injured by the use of the said land as a 
cemetery for the burial of the dead. There was evidence in support of 
this and other findings of fact, upon which the judgment was rendered. 
The findings of fact which are set out in the judgmen: as required by 
C. S., 569, will therefore not be disturbed. Board of Health v. Lewis, 
196 N. C., 641, 146 S. E., 592, and cases cited therein. 

In Clark v. Lawrence, 59 N. C., 83, the principle of law applicable 
to this appeal is stated by Battle, J., as follows: “Whenever, then, it can 
be clearly proved that a place of sepulture is so situated that the burial 
of the dead there will endanger life or health, either by corrupting the 
surrounding atmosphere, or the water of wells or springs, the court will 
grant its injunctive relief upon the ground that the act will be a nuisance 
of a kind likely to produce irreparable mischief, and one which cannot 
be adequately redressed by an action at law.” This principle is ap- 
proved in Board of Health v. Lewis, 196 N. C., 641, 146 S. E., 592. 
In that case it is said: “While, therefore, a cemetery in which the dead 
have been and will be buried, is not a nuisance per se, it may be shown 
that a particular cemetery, by reason of facts and circumstances affect- 
ing it, is a nuisance, and upon such showing, an injunction will be 
decreed, permanently enjoining and restraining the burial of dead 
bodies in such cemetery. In an action for such injunction, upon the 
finding by the judge that the cemetery or burial ground is and will con- 
tinue to be a nuisance, a temporary restraining order will be issued, and 
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after hearing upon due notice to defendants, the order will be continued 
to the final hearing when issues arising upon the pleadings involving the 
question as to whether the cemetery is a nuisance will be tried and de- 
termined.” 

It is generally held that a Court of Equity has jurisdiction to enjoin 
the use of land as a cemetery, for the burial of the dead, where it 1s 
found by the court that such use will create a public nuisance, resulting 
in special damages to the plaintiff. 11 C. J., p. 56, sec, 16, and cases 
cited in notes. 5 R. C. L., p. 235, sec. 3, and cases cited in notes. 

The judgment in the instant case is well supported by the facts found 
by the court and is, therefore, 

Affirmed. 








OLIVER T. WALLACE v. JOHN D. BELULAMY e#T At. 
(Filed 26 November, 1930.) 


1. Deeds and Conveyances D a—Construction of deed in this case held 
properly submitted to the jury. 

Where the defendant is the owner of Jands along the Ocean front and 
enters possession under his deed which gives the right of ingress and 
egress over lands extending westward to a “Banks Channel” to cease 
whenever the grantor should open and establish streets or alleys extend- 
ing from “Banks Channel’ to the Ocean either to the north or south of the 
premises conveyed: ffeld, the expression “to the north or south of the 
premises.’ with reference to the streets or alleys contemplated, is am- 
biguous as to their location, leaving the question of their location for the 
jury, and an instruction that the streets or alleys opened up wust have 
been contiguous to defendant's lots or reasonably near thereto so as te 
make it reasonably convenient to the owners to pass to the Ocean or Sound 
is not error to the defendant’s prejudice, and defendant’s request for a 
directed yerdict in his favor as a matter of law was properly denied. 


2. Adverse Possession A e—Party taking possession under deed and 
later claiming adversely may not tack prior adverse possession of 
another. 


Where a grantee of lots enters possession under a deed giving him the 
right of ingress and egress over other lands of the owner to terminate 
upon the opening of streets or alleys, he, taking in accordance with his 
conveyance may not tack the possession of a prior adverse possessor who 
did not take under these conditions, in claiming title by twenty years ad- 
verse possession. 


3. Adverse Possession A f—-Where deed grants easement over lands the 
grantee may not claim right adversely until termination of easement. 


Where the grantee of lands enters possession of certain lots of land 
under a deed giving him the right of ingress and egress over other lands 
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of the grantor until the happening of an event that will make sueh right 
unnecessary : Held, until the happening of that event orly a permissive use 
of the land for the purposes stated is acquired by the grantee. and where 
he claims the right by adverse possession his possession will not be held 
to be adverse until he has done some open or overt act amounting to an 
assertion of the right by him adversely or until the event that was to 
terminate his easement under the deed has happened. 


CLARKSON. J., dissenting. 


Arpean by defendants from Grady, J., at December Term, 1929. of 
New Hanover. No error. 

Upon the allegations in his complaint the plaintiff prayed that he be 
adjudged the owner of certain lots in Wrightsville Beach and that the 
defendants’ claim thereto be declared a cloud upon his title. The plain- 
tiff waived his demand for damages and only two issues were submitted 
to the jury: 

1. Is the plaintiff the owner of the record title to the lands in contro- 
versy, being the lands lying to the west of lots 23 and 24, and included 
within the extended northerly and southerly lines of sa‘d two lots to the 
sound, as indicated on the plat offered in evidence ? 

2. Have the defendants been in the open, notorious, hostile and 
adverse possession of said lands, claiming the same «s their own for 
twenty years next before the commencement of this action, as alleged 
in the answer ? 

By consent of the defendants the court answered the first issue in the 
affirmative; to the second, the jury responded “No.” It was thereupon 
adjudged that the plaintiff is the owner of the land in controversy and 
that a writ issue evicting the defendants and putting the plaintiff in 
possession. 

It is admitted that the defendants are the owners of lots 23 and 24 as 
represented on the map. These lots are situated between the Atlantic 
Ocean on the east and the right of way of the Wilmington Seacoast Rail- 
road Company on the west. The land in controversy lies to the west 
of lots 23 and 24, its northern boundary being a line represented by an 
extension of the north line of lot 24 from the right of way to Banks 
Channel, its southern boundary being a line represented to an extension 
of the south line of lot 23 from the right of way to the Channel, its 
eastern boundary the right of way, and its western boundary Banks 
Channel. 

On 19 July, 18938, the Wilmington Seacoast Railroad Company, con- 
veyed to Fannie 8. Fishblate lots 23 and 24, together with a right of 
way on the disputed land, in the words following: “Also the right of 
way in and over the lands of the party of the first part, lying between 
the premises hereby conveyed and Banks Channel on the west, for the 
purpose of ingress and egress; but the right of way shall cease and 
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determine whenever the party of the first part shall open and establish 
streets or alleys extending from Banks Channel to the Ocean, either to 
the north or south of the premises hereby conveyed.” The right of way 
here described is on the controverted lands; it is a right of ingress and 
egress granted the owner of lots 23 and 24 and must not be confused 
with the railroad company’s right of way. 

Mesne conveyances of this property. with the same provision for a 
right of ingress and egress, were duly executed and registered, and on 
26 May, 1906, E. C. Holt and his wife executed and delivered to the 
defendants John D. Bellamy and Emma A. Bellamy a deed for the 
property above described with the same provision relating to the right 
of way on the land in suit. 

The lots laid off on the map extend from the railroad track eastward to 
the highwater mark of the Ocean; the land between the railroad track 
and Banks Channel was not laid off in lots or subdivided; and no part of 
it was embraced in the deeds conveying title to lots east of the railroad. 
This land was the property of the Wilmington Seacoast Railroad Com- 
pany. ‘Title to the land sued for was, therefore, not included in the 
deed conveying lots 23 and 24 to the defendants. 

Without objection the plaintiff offered in evidence the merger of the 
Wilmington Seacoast Railroad Company, the Wilmington Street Razl- 
way Company, and the Wilmington Gas Light Company, forming the 
Consolidated Railways, Light and Power Company, and the defendants 
admitted that the last named company is the successor to the record 
title of the Wilmington Seacoast Railroad Company. 

The plaintiff introduced: (1) A deed from the Consolidated Railways, 
Light and Power Company to the Tidewater Power Company, dated 
23 April, 1907, defendants admitting that the latter company is the 
successor of the record title of such property as the former company 
owned on Wrightsville Beach; (2) a deed from the Tidewater Power 
Company to the plaintiff dated 26 July, 1927. The plaintiff says that 
in this way he acquired title to the controverted land. Indeed, by 
consenting that an affirmative answer be given to the first issue the 
defendants admitted that the plaintiff has the record title. But it is 
contended by the defendants that no street or alley extending from 
Banks Channel to the Ocean has ever been opened and established as 
contemplated by the parties to the several deeds conveying title to lots 
23 and 24. To meet this contention the plaintiff introduced a deed, 
dated 13 June, 1927, from the Tidewater Power Company (certain mort- 
gagees jolning in its execution) to the town of Wrightsville Beach, con- 
veying several lots upon this condition: “Provided, however, and this 
deed is given upon the express condition that the said lots or parcels 
of land hereby conveyed to the said party of the third part shall be 
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opened up and used only for streets by the town of Wrightsville Beach, 
and, in the event that the said lots or parcels of land, or any one of them, 
shall hereafter cease to be used for such streets, this deed as to such lot 
or lots of land shall be void and such lot or lots of land shall thereupon 
immediately revert to the party of the first part, its successors and 
assigns.” 

Other facts material to the decision are set out in the opinion. 


Davis & Poisson for plaanteff. 
Emmett H. Bellamy and George L. Peschau for defendants. 


Apams, J. It is essential that we bear in mind the significance of the 
issues. Only two were formulated because they involve the whole con- 
troversy. The defendants admitted that the plaintiff has the record 
title and consented that to the first issue an affirmative answer should 
be given by the trial court. The principal question thus left undeter- 
mined was that of the defendants’ adverse possession, although there 
ure assignments of error based upon the court’s refusal to dismiss the 
action, and upon the charge and the exclusion of evidence. 

The real source of the controversy is the following clauses in the deed 
under which the defendants acquired title to lots 25 and 24: “Also the 
right of way in and over the lands of the party of the first part, lying 
between the premises hereby conveyed and Banks Channel on the west, 
for the purpose of ingress and egress; but the right of way shall cease 
and determine whenever the party of the first part shall open and 
establish streets or alleys extending from the Banks Channel to the 
Ocean, either to the north or south of the premises hereby conveyed.” 

These clauses are in all the deeds under which the defendants claim 
title. On 18 June, 1927, the Tidewater Power Company, which de- 
rived its title through mesne conveyances from the Wilmington Seacoast 
Railroad Company, as the defendants derived theirs, executed and de- 
livered to the town of Wrightsville Beach certain lots to be “opened up 
and used only for streets”; and on the same day the Tidewater Company 
conveyed to the plaintiff several parcels of land, including that which 
is in controversy. The plaintiff took his title subject to this provision. 
It is immaterial, therefore, whether the streets, if opened at all, were 
opened by the plaintiff or his predecessor in title. 

The defendants suggest that a letter written by the male defendant 
from Fiesole, Italy, on 10 June, 1927, led to an attempt by the Tide- 
water Power Company to open the streets in order to deprive the de 
fendants of their right of ingress and egress. In view of the dates 
borne by the letter and the deed this would seem to be improbable; but 
if the streets were opened and established the motive is immaterial. 
Bell vy. Danzer, 187 N. C., 224. 
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It is insisted by the appellants that the streets just referred to are 
not contiguous or so near to the defendants’ property as to be available 
as a right of way from the Ocean to the Sound, and that it is impossible 
to open such streets without obtaining a reconveyance from the owners 
of lots 25 and 26 on the north or of lot 22 on the south of lots 23 
and 24. In effect this is a contention that the proposed streets must 
adjoin lots 23 and 24, or at least one of them, and that the trial court 
should have given such construction to the several deeds. This inter- 
pretation would result in very seriously impairing, if not practically 
destroying, the entire scheme upon which the sale of lots and the erection 
of buildings was founded; it would require the appropriation of about 
one-third the building lots for the use of streets. It is manifest that 
such a result was not in the minds of the parties. For this reason, it 
may be, the defendants receded somewhat from this position by saying 
that the language of the deeds imports that the right of way should 
continue until a street or alley should be opened next to, or adjoining, 
or so near their lots as to be reasonably convenient for the owners’ use 
and for the use of their guests and friends. But on this point the 
appellants have no ground of complaint, for the judge’s instruction to 
the jury was in substantial agreement with this view, as is obvious from 
the following paragraph: “The language of this deed, gentlemen, from 
Holt to Mr. and Mrs. Bellamy, says that the right of way granted m 
said deed shall cease and determine whenever a street or alleyway shall 
be opened and established to the north or south of said lot. That means, 
I charge you, that the street must have been opened contiguous to said 
lot, and if not, so reasonably near thereto as to make it convenient to 
the owners of the lot to pass to the Ocean and Sound.” 

It is said by the appellants that the north street or alley is 260 feet 
from lots 23 and 24, and the one on the south is distant 210 feet, and 
that his Honor, instead of submitting the question to the jury, should 
have held as a conclusion of law that neither of them was a street or 
alley in contemplation of the provisions contained in the deeds. 

We find no agreement or stipulation in the chain of title as to the 
proximity of the streets or alleys to the lots owned by the defendants. 
The deeds contain the contract of the parties; and by the terms thereof 
they must abide. In the interpretation of contracts the general rule is 
that a court will not resort to construction where the intent of the 
parties is expressed in clear and unambiguous language; but if the terms 
are equivocal or ambiguous the jury may in proper cases determine the 
meaning of the words in which the agreement is expressed. This ele- 
mentary principle is of frequent application in ascertaining the intention 
of the parties. Porter v. Construction Co.. 195 N. C., 828; Patton v. 
Lumber Co., 179 N. C., 103; Faust v. Rohr, 166 N. C., 187; Young v. 
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Jeffreys, 20 N. C., 357. The provision that the defendants’ right of 
way should cease and determine upon opening and establishing the con- 
templated streets or alleys was clearly expressed; but the term “north 
or south of the premises” is ambiguous. For the reasons above stated 
we concur in his Honor’s conclusion that the parties cid not contem- 
plate that the streets or allevs should necessarily adjoin the lots owned 
by the defendants, but that they should be near enough to enable the 
defendants with reasonable convenience to go to and from the Sound. 
As previously observed, the defendants seem to have conceded the cor- 
rectness of this position. The jury were told to pass upon the question 
as preliminary or incidental to their determination of the time when the 
defendants’ alleged adverse possession began. The question being inci- 
dental, a mere question of fact, a separate issue was not necessary. 
Bailey v. Hassell, 184 N. C., 450; Power Co. v. Power Co., 171 N. C., 
248, Moreover, the defendants did not object to the issues of record or 
tender an issue addressed to the location of the streets. They should 
have done so if they desired to take advantage of the alleged error. 
Bank v. Bank, 197 N. C., 526; Drennan v. Wilkes, 179 N. C., 512; 
Maxwell v. McIver, 113 N. C., 288; Porter v. RB. R., 97 N. C.. 66; 
Clements v. Rogers, 95 N. C., 248. 

The issues submitted and the verdict returned indicate that the appel- 
lants rested their case principally upon the defense of adverse posses- 
sion. The defense presupposes the opening of the streets, because up to 
the time they were opened and established the defendants’ right to use 
the land had been permissive; that is, the easement had remained per- 
missive until the defendants had committed some act sufficient in char- 
acter to point to an adverse claim. The permissive exercise of an ease- 
ment does not silently bar the owner’s title. The defendants cannot 
assert title under and at the same time against the plaintiff and those 
from whom his title was derived. Whitten v. Peace, 1388 N. C., 298; 
Perry v. White, 185 N. C., 79; Vanderbilt v. Chapman, 175 N. C., 11; 
Snowden v. Bell, 159 N. C., 500. 

The plaintiff offered evidence tending to show that the streets or alleys 
referred to in the deeds had not been opened and established until 1927; 
the defendants introduced deeds making provision for streets more than 
twenty years earlier. If the former position is correct the defendants’ 
adverse possession could not have matured their title; and in reference 
to the latter the court charged the jury to answer the second issue in the 
affirmative if, after the streets had been opened and established, the 
defendants had continued in possession, exercising dominion and control 
over the land openly, notoriously, and adversely, claiming it as their 
own under known and visible boundaries for a period of twenty years. 
The jury found the facts to be otherwise, and returned a negative answer 
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to the second issue. The defendants’ prayer for instruction with respect 
to adverse possession was properly declined because it disregards alto- 
gether the time when their easement in the property was to come to 
an end. 

There was no error in the exclusion of evidence offered to show 
adverse possession by Harris and Holt, two of the defendants’ prede- 
cessors in title. It is elementary that the owner’s title to land may be 
defeated by the adverse possession of an occupant and those under 
whom he claims for a period of twenty years, and that the privity be- 
tween successive occupants which will permit the tacking of their pos- 
sessions is privity of physical possession not derived from or in sub- 
ordination to the true owner. Vanderbilt v. Chapman, 172 N.C., 809. 
But for obvious reasons the defendants cannot avail themselves of the 
proposed testimony. In their answer they admit that they went into 
possession and exercised the easement under the Holt deed immediately 
after its execution on 26 May, 1906, and they offered evidence to the 
effect that they had not purchased any lot on the west side of the Wil- 
mington Seacoast Railway, but only “an easement of ingress and egress.” 
The single claim they had was the easement; they did not assert any 
other title to the disputed land at the time of their entry. By the terms 
of the deed, in a certain event the easement was to cease. Claiming 
under the deed granting the easement, the defendants confirmed it; by 
claiming the benefits they assumed the imposed burdens; they may not 
assail the deed upon which at the same time they base their right of 
entry. Hill v. Hill, 176 N. C., 194; Fort v. Allen, 110 N. C., 183; 
Fisher v. Mining Co., 94 N. C., 897; Curlee v. Smith, 91 N. C., 172; 
Leach v. Jones, 86 N. C., 404; Grandy v. Bacley, 35 N. C., 221. This 1s 
not a denial of their right to establish subsequent adverse possession, 
but it is a denial of their right to tack their subsequent possession to 
the alleged adverse possession of those who occupied the property pre- 
viously to the entry of the defendants under the lmitations of their 
deed. The defendants offered evidence tending to show that their pos- 
session was permissive until 1907. Their claim of subsequent adverse 
possession was presented to the jury by instructions in which we find 
no error. It is manifest from what we have said that the motion to 
dismiss the action was properly denied. 

No error. 


Crarxkson, J., dissenting: | am unable to agree with the majority 
opinion. J think that plaintiff’s cause of action should have been dis- 
missed. It is elementary that to enforce a contract the agreement of 
the parties must be certain and explicit, so that their full intention may 
be ascertained to a reasonable degree of certainty. In construing a 
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contract to ascertain the intention, the setting and purpose must be 
considered. 

Lots 28 and 24 were on Wrightsville Beach, and purchased for a 
summer home. These lots were on the east of the electric railroad 
running through Wrightsville Beach and faced and extended to the 
Ocean. In the rear of these lots was Banks Channel, or the Saund, used 
for boating by those who owned the cottage and those who came to 
visit by boat. The Sound was a highway by boat and necessary that 
these cottages have an outlet to the Sound, or highway. 

Plaintiff’s right of recovery was subject to the following agreement: 
“Also the right of way in and over the lands of the party of the first 
part, lying between the premises hereby conveyed and Banks Channel 
on the west, for the purpose of ingress and egress; but the right of way 
shall cease and determine whenever the party of the first part shall open 
and establish streets or alleys extending from Banks Channel to the 
Ocean, either to the north or south of the premises hereby conveyed.” 

Plaintiff claims title to the land described above through which de- 
fendant had ingress and egress to Banks Channel, or the Sound, from 
lots 23 and 24. It was to my mind clearly agreed that when defendants 
purchased the property they had a right of way to the channel or 
Sound, where they could go and come by boat—they or their friends— 
but it is expressly provided that “The right of way shall cease and de- 
termine whenever the party of the first part shall open and establish 
streets or alleys extending from Banks Channel to the Ocean, either to 
the north or south of the premises hereby conveyed.” 

Plaintiff contends he owns this property, and if he is to cut defendants 
off from the Sound, he cannot do this until he, or those through whom 
he claims, gives defendants ingress and egress by opening either an alley 
or street to the “north or south of the premises hereby cor.veyed,” clearly 
indicating that there must be a street or alley either north or south of 
the land closed, which must be contiguous to the land closed, for defend- 
ants’ benefit for ingress or egress to lots 23 and 24. Plaintiff, nor those 
through whom he claims, not having provided this street or alley con- 
tiguous to the land to be closed, which was used by defendants, for 
ingress or egress, cannot recover. The contract has not been per- 
formed by him or those through whom he claims. Under the contract, 
plaintiff, having failed to comply with the contract, hed no cause of 
action and the court below, as a matter of law, should have so instructed 
the jury. The contract was not ambiguous, and this phase should not 
have been left to the jury as to any street elsewhere or the meaning of 
the contract. 

The construction of the contract was a matter of law, therefore plain- 
tiff’s action should have been dismissed. 
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SAM WILLIAMS y. SEABOARD AIR LINE RAILWAY COMPANY kT At. 
(Filed 26 November, 1930.) 


Master and Servant C d—Question of whether employer was negligent in 
failing to warn employec held properly submitted to jury in this 
case. 


Where, in an action against a railroad company to recover damages for 
an alleged negligent personal injury, the evidence tends to show that the 
plaintiff had just been employed by the defendant; that be had never had 
experience in the work required of him, and that he was ordered, with 
other employees, to remove heavy rails from a ear, requiring concert of 
action and an orderly method of work in order to avoid danger of injury, 
and that the defendant with the other workers had removed two rails 
from the car; that at the words “‘let’s rise,’”? they would lift the rail. walk 
about four feet, and at the words “knock down rail’ they would drop the 
rail to the ground, and that when the third rail was lifted they were 
ordered to “Knock down rail” before it was carried any distance, and that 
the plaintiff, expecting that the rail was to be carried to the place where 
the others had been dropped, and not being warned or instructed, was in- 
jured by the rail falling on his foot: Held, sufficient to be submitted to the 
jury on the question of the defendant’s negligence in failing to warn and 
instruct the plaintiff, the plaintiff having the right to assume that the 
third rail would be placed where the other two had been dropped. 


AppraL by defendants from Clement, J., at March Term, 1930, of 
Meckitensurc. No error. 

This is an action to recover damages for personal injuries sustained 
by plaintiff, while at work as an employee of the defendant, Seaboard 
Air Line Railway Company, under the orders of his foreman, the 
defendant, C. L. Leighton. 

On 12 November, 1928, the plaintiff, an employee of the defendant, 
Seaboard Air Line Railway Company, was ordered by his foreman, the 
defendant, C. R. Leighton, to join six other employees of said company 
and to aid them in unloading from a car on defendant’s track three 
heavy steel rails, to be used in repairing said track; each of said rails 
was 28 feet long and weighed from 790 to 795 pounds. Two of the 
rails were unloaded, and placed at a distance of about four feet from 
the car, beside the track. While plaintiff and his fellow employees were 
engaged in unloading the third rail, it fell on plaintiffi’s foot, causing 
him painful and serious injuries, which are permanent. As a result of 
his injuries, plaintiff has suffered damages. 

Plaintiff alleges in his complaint that the proximate cause of his 
injuries was the negligence of the defendants. Among others, the acts 
of negligence alleged in the complaint are as follows: 
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“Ca) In that the defendants did not warn the plaintiff of the danger 
incident to his work, and did not promulgate proper rules, orders, direc- 
tlons and instructions.” 

“(e) In that the defendant, Seaboard Air Line Railway Company, its 
agents, and employees, failed and neglected to notify this plaintiff of the 
time and place where the said heavy rail would be turned loose and 
dropped.” 

At the time he was injured, plaintiff was about twenty years of age. 
He had not previously worked for the defendant, or for any other rail- 
road company. He was first employed by the defendant as a laborer 
on the day before he was injured. With respect to the manner in which 
he was injured, the plaintiff testified as follows: 

“T started to work for the railroad company on Monday morning, 
12 November, 1928, at 7 or 7:30 o’clock. I worked during the morning 
with another boy, lifting rails out of a ditch, and putting them up on the 
side of the railroad. About dinner time Mr. Leighton called me and told 
me to go ahead and help take the rails off the car. He did not give me 
any instructions about how the work of unloading the rails was done. 
He did not tell me about any signals. He just told me to go ahead and 
help the others unload. I fell in with the crowd and helped them lift 
the rails from the car, and take them to the place where they were 
thrown down. The crowd just grabbed hold of them. The car had three 
rails on it, one right close to the end, another here, and another here 
(indicating). We picked up the first rail, and walked with it about 
four feet. We then threw it down in the ditch beside the railroad. 
When we took hold of the first rail, some one said, ‘Let’s rise,’ and we 
all lifted it up. When we had walked the distance of about four feet 
from the car, some one said, ‘Knock down rail.’ We then threw the rail 
into the ditch. There were seven men engaged in this work—six others 
and I. After we threw the first rail down, we went back to the car and 
got the second rail. We just see-sawed that rail until we got it to the 
end of the car. The caller then hollered, ‘All right, let’s rise.’ We then 
lifted the rail from the car, and walked to where we had thrown down 
the first rail. The caller said, ‘All right, knock down rail.’ When we 
had thrown the second rail down, we went back to the car for the third 
rail. We see-sawed the third rail, until we got it to the end of the car. 
All of us were hollering and singing, saying, ‘Let’s rise.’ | was thinking 
they were going to carry it to where we had thrown down the other two 
rails. When they got to the end of the car, they hollered, ‘Knock down,’ 
and the rail just fell on my foot. I had not made a step. No one told 
me that the third rail was to be put in a different place from the other 
two. It was dropped about four feet from where the other rails were 
thrown down. It was dropped on the ends of the crossties. J had hold 
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of the rail, and tried to keep it from falling on me when the others 
turned loose. The rail hit across the ankle of my foot, which was on 
the crosstie.” 

The evidence for the defendant tended to show that plaintiff heard 
the signals given by the caller and understood their meaning. Plaintiff, 
upon being recalled, testified that he did not hear the signal, “knock 
down,” after the third rail was lifted from the car, and kept his hands 
on the rail after the others had turned the rail loose because he thought 
it was to be taken to the place where the other rails had been thrown 
down. Instead of this, the third rail was thrown down at the end of 
the car. 

From judgment on the verdict that plaintiff recover of the defendants 
the sum of $2,500, the damages assessed by the jury, the defendants ap- 
pealed to the Supreme Court. 


Shore & Townsend and James W. Osborne for plaintzff. 
Cansler & Cansler for defendant. 


Connor, J. The question as to whether the work which the plaintiff 
in the instant case was required to do, was simple, requiring no special 
instructions from the defendants as to the manner in which or the 
method by which it should be done, upon all the evidence offered at the 
trial, was not a question of law, and for that reason was properly sub- 
mitted to the jury. There was evidence tending to show that it was a 
dangerous work, requiring for its performance, with reasonable safety 
to themselves, men of experience and skill. The rails which the plaintiff 
was ordered to assist in unloading were 28 feet long and weighed from 
790 to 795 pounds each. They were on a car on defendant’s track, and 
were to be used in repairing the track. Plaintiff and his fellow-em- 
ployees were required not only to unload these rails, but also to place 
them along the track, at a convenient distance from the place where 
they were to be used. By reason of the length of the rails and of their 
weight, defendant’s foreman ordered seven men to do the work, which 
required the concerted action of them all. Under these circumstances, 
it was the duty of the defendant railroad company and of its foreman, 
in charge of its employees, to adopt some reasonably safe manner and 
method of doing the work, and to instruct each of the employees to do 
the work, as to the manner adopted and the method to be pursucd. The 
evidence shows that when the rail was in place on the car to be un- 
loaded, in order to have concert of action, and thereby the full strength 
and skill of all the employees, one of them called, “Let’s rise,” and there- 
upon each man was expected to exert his full strength in lifting the 
rail; when the rail had been taken by the employees to the place where 
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it was to be thrown down, in order that the employees engaged in the 
work might act in concert, the caller said, “Knock down rail,” and then 
each man loosed his hold on the rail, all acting together. It is manifest 
that if one of the men engaged in this work did not understand the 
signals, he would not, ordinarily, act in concert with the others, and 
that his failure to do so might result in injury to himself or to some of 
his fellow-employees. It was therefore the duty of the defendant rail- 
road company and of its foreman, not only to adopt and pursue some 
manner in which and some method by which the work should be done 
with reasonable safety, but also to instruct each of its employees both as 
to such manner and as to such method. This duty was especially in- 
sistent in the instant case, on account of the age and inexperience of the 
plaintiff. Failure to perform this duty was negligence, and if such 
negligence was the proximate cause of plaintiff’s injuries, defendants are 
hable to plaintiff for the damages resulting from his injuries. 

Conceding that from all the evidence the jury could have found that 
plaintiff understood the signals, and appreciated the importance of act- 
ing upon them, having assisted in unloading and placing two of the 
rails before he was injured, we think that there was evidence tending to 
show that plaintiff as a reasonably prudent man relied upon the fact 
that both the first and second rail unloaded had been thrown down at a 
distance of at least four feet from the car, and that without warning to 
the contrary, he was justified in thinking that the third rail would like- 
wise be carried that distance before it was thrown down by his fellow- 
employees. Under the circumstances which all the evidence tended to 
show, it was negligence for the defendant railroad company and its 
foreman to fail to warn the plaintiff that the third rail would not be 
placed in the same or in a similar position as the first two rails, and if 
this negligence was the proximate cause of his injuries, plaintiff is en- 
titled to recover in this action. Helton v. Ry. Co. (Ky.), 283, S. W., 
395; Stevens v. Hines (Mont.), 206 Pac., 441; Reid v. Dickinson (Ia.), 
169 N. W., 673; Cules v. Ry. Co. (Wash.), 177 Pac., 830. 

Defendants’ assignment of error based upon their exceptions to the 
refusal of their motion for judgment as of nonsuit, at the close of all 
the evidence, and of their prayers for peremptory instructions to the 
jury on the issues involving defendant’s liability to plaintiff, cannot 
be sustained. There was no error in the submission of the evidence in 
this case to the jury. The verdict is supported by the evidence, and the 
judgment is affirmed. 

No error. 
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STATE v. TV. J. HORTON. 
(Filed 26 November, 1930.) 


False Pretense A a-—Indictment under C. S., 4283 must charge an intent 
to defraud or deccive. 

In order to convict a defendant under the provisions of C. 8., 4283, for 
obtaining property in return for a worthless check, the indictment must 
sufficiently charge an intent to eheat or defraud or that the defendant 
obtained a thing of value, chapter 14, Public Laws of 1925, which is in- 
effectual, and chapter 62, Public Laws of 1927, not being in effect at the 
time of the alleged offense, are not considered. 


AppEeaL by defendant from Johnson, Special Judge, at the May 
Criminal Term, 1930, of Moorr. Reversed. 


lttorney-General Brummitt and Assistant Attorney-General Nash for 
the State. 
R. O. Everett and H. F. Seawetl, Jr., for defendant. 


Per Curiam. The defendant was convicted for obtaining property 
in return for a worthless check in breach of C. S., 4283. It is unneces- 
sary to consider either chapter 14, Public Laws 1925, which is not in 
effect, or chapter 62, Public Laws 1927, because it went into effect after 
the offense is alleged to have been committed. 

C. S., 4383, is as follows: “Every person who, with intent to cheat 
and defraud another, shall obtain money, credit, goods, wares or any 
other thing of value by means of a check, draft or order of any kind 
upon any bank, person, firm or corporation, not indebted to the drawer, 
or where he has not provided for the payment or acceptance of the 
same, and the same be not paid upon presentation, shall be guilty of a 
misdemeanor, and upon conviction shall be fined or imprisoned, or both, 
ut the discretion of the court. The giving of the aforesaid worthless 
check, draft, or order shall be prima facie evidence of an intent to cheat 
and defraud.” 

The defendant in apt time moved to dismiss the action; the motion 
was overruled, and the defendant excepted and appealed. 

The defendant’s motion should have been allowed. The warrant does 
not sufficiently charge either an intent to cheat and defraud or that the 
defendant obtained anything of value by means of the check. S. v. 
Freeman, 172 N. C., 925; S. v. Edwards, 190 N. C., 322. Judgment 

Reversed. | 
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LILLIE JONES y. LIFE ANI) CASUALTY COMPANY O]f TENNESSHE., 
(Filed 26 November, 1930.) 


Insurance M b-——-Burden is on plaintiff in action on accident policy to 
prove that death was result of cause stipulated therein. 


In order to recover upon a policy of casualty insuranee providing for 
liability if the insured should be killed by a motor-driven vehicle while 
walking or standing on a public highway, the burden of proof is vn the 
plaintiff to show by evidence the liability of the defendant according to 
the terms of his policy, and evidence that the insured ‘was found dend 
on the public streets of a city, with bruises on his body, ete., is insufficient 
to overcome defendant’s motion as of nonsuit. 


AprEaL by plaintiff from Clement, J., at August Term, 1930, of 
Casarrus. Affirmed, 

This is an action to recover ou a policy of insurance by which de- 
fendant agreed to pay to plaintiff, as beneficiary, the sum of $1,000, 
upon the death, during the time the policy was in force, of Fred J. 
Jones, the insured, resulting from bodily injuries: 

“If the insured shall be struck by a vehicle which is keing propelled 
by steam, cable, electricity, naphtha, gasoline, horse, compressed air or 
liquid power, while insured is walking or standing on a public highway, 
which term, public highway, as here used shall not be construed to 
include any portion of railroad or interurban yards, station grounds, or 
right of way except where crossed by a thoroughfare dedicated to and 
used by the public for automobile or horse vehicle traffic.” 

From judgment dismissing the action, on motion of defendant ut the 
conclusion of the evidence for the plaintiff, plaintiff appealed to the 
Supreme Court. 


B. W. Blackwelder for plaintiff. 
Hartsell & Hartsell for defendant. 


Per Curtam. The dead body of Fred J. Jones, the insured, was found 
on a public street in the city of Lexington, N. C., about 8 o’elock, on 
the night of 9 January, 1929. The policy sued on in this action was 
then in force. There was no evidence, however, at the trial of this 
action from which the jury could have found that he had been struck 
by a vehicle while walking or standing in the street. There were wounds 
ou his body showing injuries sufficient to have caused his death. There 
was no evidence tending to show how or by whom these injuries were 
inflicted. In the absence of evidence tending to show thet the insured 
was struck by a vehicle and that the fatal injuries were thereby inflicted, 
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DENNY v, SNOW. 
there was no error in the judgment dismissing the action as of nonsuit. 
The burden was on the plaintiff to show by evidence that defendant is 
liable to her under the terms of the poliev. This she failed to do, The 
judgment must, therefore, be 
Affirmed. 





kK. Y. DENNY snp WILLIE WILLARD v. O. BE. SNOW, GUARDIAN oF Lith 
HILL, ann LEE HILU anp O, EB. SNOW, ADMINISTRATOR OF THE FIOSTATE 
oF LEE HILL. 
(l*iled 26 November, 1930.) 


Evidence N b—Where evidence raises merely conjecture or suspicion it 
is insufficient to be submitted to the jury. 


In order to recoyer damages of defendant for the wilful burning of 
plaintiff's barn and contents, it is required that the evidence raise more 
than a conjecture or surmise. and that it be more substantial than a mere 
seintilla. 


ApprEat by defendant from Johnson, Special Judge. and a jury, at 
March Term, 19380, of Surry. Reversed. 

This is a civil action brought by plaintiffs against defendant, O. E. 
Snow, guardian of Lee Hill, who it appears has died and O. EK. Snow 
was duly appointed administrator of his estate. The complaint alleges: 
“That on or about 10 September, 1929, the defendaut, Lee Maul, did 
maliciously and/or wilfully and/or negligently set fire to and cause to 
burn and permit to burn said dwelling-house then eeecupied by the plain- 
tiff, and did, maliciously and/or wilfully and/or neghgently thereby 
wholly destroy the personal property of the plaintiff, consisting of house- 
hold and kitchen furniture and all personal property and tobaeco then 
and there stored and packed away in said dwelling-house.” 

The house burned was the property of the plaintiff, E. Y. Denny, 
and the personal property burned was that of his tenant, Willie Willard. 
QO, E. Snow was duly appointed guardian of Lee Hill, who was duly 
declared insane. It appears that he is dead and that O. KE. Snow was 
duly appointed his administrator. By conseut of the parties, the cases 
were consolidated. Defendant denied the allegations of the complaint. 

The issues submitted to the jury and their answers thereto were as 
tollows: 

“1. Did the defendant, Lee Hill, set fire to and thereby destroy the 
property of the plaintiff, as alleged in the complaint? Answer: Yes. 

2. If so, what amount is the plaintiff, E. Y. Denny. entitled to recover 
as damages on account thereof? Answer: $387.50. 
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3. If so, what amount is the plaintiff, Willie Willard, entitled to re- 
cover as damages on account thereof? Answer: $262.50.” 


H. O. Wollz and R. A. Freeman for plaintiff. 
Folger & Folger for defendant. 


Per Curtam. At the close of plaintiff's evidence and at the close of 
all the evidence, the defendant made motions in the court below for 
judgment as in ease of nonsuit. C. S., 567. We thirk the motions 
should have been granted. 

From a careful review of the evidence, we do not think it is of suf- 
cient probative force to have been submitted to the jurv. It raised a 
suspicion, a conjecture, a guess, a surmise, a speculation, but there must 
be more than this, more than a scintilla of evidence, to take a case to 
the jury, and we do not find it on this record. 

“A verdict or finding must rest upon facts proved, or at least upon 
facts of which there is substantial evidence, and cannot rest upon mere 
surmise, speculation, conjecture, or suspicion. There must be legal evi- 
dence of every material fact necessary to support the verdict or finding, 
und such verdict or finding must be grounded on a reasonable certainty 
us to probabilities arising from a fair consideration of the evidence, and 
not a mere guess, or on possibilities.” 23 C. J., pp. 51-52. 8S. vt. 
Johnsan, ante, 429. 

We see no reason to set forth the evidence. It was fully discussed 
and the ease ably argued on the hearing. We have gone into the record 
fully and thoroughly, mindful of the fact that a jury has passed on the 
evidence, but with the responsibility resting on us we cannot say the 
evidence, which was wholly circumstantial, was sufficient for the eourt 
below to have submitted it to the jury. The judgment below is 

Reversed, 





LEE WILLIAMS vo ROW LANID LUMBER COMPANY, 
(Filed 26 November. 1930.) 


Appeal and Error E b—Where charge to jury does not appear in record 
it is presumed correct. 

Where the charge of the court is not set out in the record on appeal 
its correctness is presumed. and where the evidence, not excepted to. is 
sufficient to sustain the verdict, which is determinative o2 the rights of 
the parfies, the judgment will be affirmed. 


Civin action, before Widyette, J.. at January Term, 1930, of Durtin. 
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The plaintiff alleged and offered evidence tending to show that he 
was employed by the defendant as a laborer in logging operations; that 
the logs were pulled out of the woods by a skidder; that he was in- 
structed to unfasten the cable from the end of a log and that, while 
attempting to do so, the skidder was suddenly started without notice, 
causing the log to be jerked with such force as to swing it to one side, 
striking the plaintiff and producing serious and permanent injury. 

The defendant denied the allegations of negligence, and alleged that, 
while it owned the skidder, the plaintiff was an employee of one James, 
uit independent contractor for whose negligence, if any, the defendant 
was not liable. The defendant further pleaded contributory negligence. 

The jury found that James, who employed the defendant, was not 
un independent contractor, and that plaintiff was injured by the negli- 
vence of defendant and did not by negligence contribute to his own 
injury, and assessed the damages at $500. 

From judgment upon the verdict, the defendant appealed. 


Oscar B. Turner for plaintiff. 
Beasley & Stevens for defendant. 


Per CurtaM. There is no exception to evidence introduced at the 
trial; neither is there any exception to the charge of the court. Indeed, 
the charge does not appear in the record, and therefore it 1s presumed 
that the trial judge charged correctly upon all the issues. There was 
sufficient evidence to be submitted to the jury, and the verdict is de- 
terminative of the rights of the parties. 

Affirmed. 





GEORGE MERRITT vy. CHARLOTTE PIPE AND FOUNDRY COMPANY, 
A CORPORATION, 


(Filed 26 November, 1930.) 


Master and Servant C b—Evidence in this case held insufficient to be 
submitted to jury in action to recover against employer. 

Where the evidence tends only to show that the plaintiff was an expe- 
rienced employee and that, in the course of bis employment, le was 
loading a dinky car with scrap iron to be conveyed from a railroad track 
to xn furnace in which it was used, that he was furnished with a proper 
implement, that he himself selected the pieces of scrap for loading, and 
that, while examining a heavy piece of scrap to see if it was secure, an- 
other pieee fell on him causing the injury in suit, that iu performing this 
service he was left to his own manner or method. and there is no evi- 
dence of any act of his employer which was responsible for the injury: 
Held, defendant’s motion as of nonsuit was properly granted, 
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AppEaAL by plaintiff from Clement, J., at May Term, 1930, of Mrcx- 
LENBURG. No error. 

This is an action for actionable negligence brought by plaintiff against 
defendant. The defendant denied negligence, and set up the plea of 
contributory negligence. The evidence was to the effect that plaintiff 
had been an employee of defendant for three years prior to the time he 
was injured, 19 June, 1930. Among plaintiff’s duties was that of load- 
Ing scrap lron from a scrap pile on a dinky car. This dinky car ran on 
a track aud was operated by hand, and was about as large as a one- 
horse wagon. Defendant had three employees for this purpose. The 
plaintiff usually had two helpers to do this work, and on the day the 
injury occurred, about 12 o’elock, one had gone to dinner. The scrap 
iron was placed ou the dinky car and taken a short distance and put in 
a cubilo to be melted. The scrap iron was brought in defendant’s yard 
by the railroad ou a side track, and unloaded. The place where the 
scrap lron was thrown out from the railroad car, in the yard of the 
defendant, was a weatherboarded shed about five feet high, which was to 
keep the scrap iron from falling on the railroad track, when it was 
thrown in the shed it scattered everywhere. 

The plaintiff, on cross-examination, testified, in part: “When you 
bring that dinky car up to the edge of the scrap which is scattered all 
around there, it is loaded and they carry it down and erupty it in the 
furnace. That is just about as far as from here to the back end of the 
court-room. .As you pile thts scrap lying around the pile on the dinky 
‘ar, then the dinky car moves a little farther on the track and keeps 
moving along as you work on the scrap pile. You bring the little dinky 
car up to near the scrap pile, as near as you can bring it, then you pick 
up the serap and pile on there aud empty it, and then you move it a 
httle farther to the back part of the serap pile, and can pick up stuff 
as you move it along and haul it to the furnace. We pick up larger 
scrap when we want it quick, and whe the larger serap is there we pick 
itup. . . . On this oceasion, Sam Worley was there with me. We 
were both picking scrap and putting it on the dinky car, him on the left 
side and me on the right. I saw a big piece pretty high upon the serap 
pile and I reached to feel of it to see if it was substantial. I took my 
hook and pushed it to see if it would fall, and when I pushed it, it did 
not fall. That piece was safe up there. Lt was not loose. At that time 
another piece fell out of the scrap pile and struck me, aud knocked me 
back and caused me to get hurt. [ did not have a picee of iron in my 
hands when it lit me, but did have my hook in my hand. ‘That hook 
was furnished me for the purpose of hooking scrap pieces out of the 
pile. I know Lb had a hook. [ think Sam Worley had a pitchfork. The 
piece that pulled out and hit me was one of these pipes, these old-time 
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heater pipes. It was heavy enough, and if it had been any heavier I 
don’t know whether it would have done any more injury or not. It 
bruised my leg. J fell back after it struck me. I believe it weighed 90 
to 100 pounds. I had been working there about three years, and had 
been doing this same kind of work the whole time I was there. I under- 
stood how to load scrap iron on the dinky car. We knew the job. Some- 
times would not see the boss man unless we went to him and needed some 
help. That was just a part of my job like it was some one else’s job, 
and like Will Worley’s job, to load that up, and I went there and did it. 
No one stood there and told me what piece to put on the dinky. |! 
used my own head about what piece to take up and put on. If a 
piece was too large for me to put on myself, of course I would call Sam 
or Will to help me. I would use my own head about which piece to 
put on the dinky car. I would reach down and get them. No one told 
me which piece to pull out. I didn’t pull out any piece. If I could 
handle it, I would handle it, and if too large would get them to help me. 
No one told me what particular piece to put on. I decided that myself.” 


Jimison & Abernathy for plainteff. 
Ralph V. Kidd and Stewart & Bobbitt for defendant. 


Pir Curtam. The defendant, at the close of plaintiff’s evidence and 
at the close of all the evidence, made motions for judgment as in case of 
nonsuit. C. §., 567. The court below, at the close of all the evidence, 
sustained defendant’s motion for nonsuit, and in this we see no error. 

In Allen v. Lumber Co., 181 N. ©., at p. 505-6, is the following: “A 
perusal of our decisions will show that im order for hability to attach, 
in a case of simple, ordinary, everyday employment, and where the 
laborer is allowed to exercise his own judgment as to how the work 
should be done, it must appear, among other things, that the injury has 
resulted from some omission or defect which the employer is required to 
fulfill or remedy, in the proper and reasonable discharge of his duties, 
and that the omission or defect complained of and made the basis of the 
charge is of a kind from which some appreciable and substantial injury 
might be expected to occur when tested by the standard of reasonable 
prudence and foresight. Wuinborne v. Cooperage Co., 178 N. C., 88, and 
cases cited.” Simpson v. R. R.. 154 N. C., 51, 1s similar to the case 
at bar. 

Defendant furnished a swiable hook with which to do the work and 
competent fellow-workmen, and from the evidence it would seem that 
plaintiff made, and as it were, carried his own place of work with him, 
and used his own judgment as to the method of doing it. We find in law 

No error. 
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STATE vy. DOCK HEEPNER, CECIL HEFNER anp CHARLIE WARREN. 
(Filed 3 December, 19380.) 


1. Assault B a—Elements of offense of assault with deadly weapon with 
an intent to kill. 

In order for a conviction of crime under the provisicus of C. 8., 4214, 
there must be a charge and evidence thereon of five essential elements: 
un ussault, the use of a deadly weapon, the intent to kill, infliction of 
serious injury, death not resulting, and Held: while an assault does not 
necessarily include a battery, where serious injury is inflicted a battery 
is necessarily implied. 


o 
w 


2. Same——Evidence of infliction of serious injury held sufficient in this 
case. 
Kyidence that several defendauts indicted under the provisions of C. S.. 
4214. were discovered Selling liquor in violation of our prohibition law, 
nud that they were armed with pistols and blaeckjacks and acted in con- 
cert, and that one ot them threatened the life of the officer attempting to 
arrest them, and that the others participated by carrying the otticer te 
aw room of wa garage where they beat him with a blackjack into uncon- 
sciousness, and carried him out into a field and left him there where later 
and alone he recovered cousciousness, is sufficient for <he conviction of 
them all of an assault with a deadly weapon with intent to kill, resulting 
in serious injury, in yiolation of the statute. 
3. Same-——Evidence of use of deadly weapon held sufficient in this case. 
Where the evidence ngainst the defendants, tried under an indictment 
for violating C. S., 4214, tends tou shew an assault with a blackjack and 
other like instruments whereby they beat the one assaulted into uncon- 
sciousness and cartied him into a field where alone ke eventually re- 
covered consciousness, is sufficient as to the use of a deadly weapon in 
making the assault. 


4. Criminal Law L e—Error in instruction in this case held to be harm- 
less under the evidence, and defendant not entitled to new trial 
therefor. 

Where the evidence is sufficient of an assault with a deadly weapon with 
tntert to KUL not resulting in death, a eharge br the judge te the jury 
thaf “serious injury’ ineluded “anything that would cause a breach of 
the peace,” is held not to be reversible error to the deferdant’s prejudice 
Where all the evidence tends to show that serious injury was inflicted in 
violation of the statnte. 

5. Criminal Law I j—Where evidence tends to show at least guilt of lesser 
degree of offense charged a motion of nonsuit is properly denied. 

Where the defendants are tried for violating GC. S.. 4214, in making an 
assault with a deadly weapon with intent to kill, ete. the action will not 
be dismissed when the undisputed evidence tends to show the assault wus 
made with a deadly weapon. 


AvpEaL by defendants from Stack, /., at February Term, 1930, of 
CatawBa. No error. 
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The defendants were indicted and convicted under C, S., 4214, for an 
assault on Carroll Barringer with intent to kill and the infliction of 
serious injury not resulting in death. At the trial they neither testified 
nor introduced any witness in their behalf. The evidence for the State 
tended to show the following circumstances: Barringer was a deputy 
sheriff of Catawba County. After a conference between Sheriff Beal 
and Mrs. Candace Shook, she, her son, and Barringer went in a car 
from Newton to Hickory on the evening of 21 April, 1929. They 
arrived at Hickory about 7:30 and went to the garage of the defendant, 
Dock Hefner. All the defendants were there. Mrs. Shook told Dock 
she wished to buy five gallons of whiskey, and he promised to have it 
there in 25 or 30 minutes. Dock and Cecil went away in a ear and within 
half an hour returned with a wooden-covered five-gallon can, which 
Dock and Charlie Warren put in Mrs. Shook’s ear. Cecil Hefner backed 
the other car out of the building. When he returned Barringer showed 
the defendants his official badge and told them he would have to arrest 
them. Dock Hefner and Warren “flew into a passion.” Dock said, 
“Look what the ........... brought in here with her. Kill the ©.” 
He then took the can from Mrs. Shook’s car, put it in another, and 
earried it from the building. Returning, he again cried out, “Koll the 

_.” Mrs. Shook “left there.’ Standing near by, Warren drew 
a pistol on Barringer and inquired, “Now, .._——., what do you think of 
this?” Barringer seized Warren’s right wrist with his left hand and 
Warren caught Barringer’s right arm with his left hand. Dock re- 
marked, “We will take him into the back room and kill him.” While 
Warren pulled, Dock and Cecil pushed Barringer into the back room. 
Dock took a blackjack from the blanket of a cot; Cecil took hold of 
Barringer’s pistol; Warren and Barringer released each other; and 
Dock got a double-barreled shotgun and loaded it. One of the defend- 
ants said, “Now run, ....... ., if you think anything of your life, run 
d——n fast.” At that time Dock had his gun drawn and Warren had 
his pistol drawn on Barringer. Dock suggested that he “get that... 
automobile and get out of here.” As Barringer went to the car Dock 
used this language: “Leave that car here? Hell, no, we won’t let him 
get out of here. J am going to kill the... mght here.’ Thereupon 
Dock struck him on the right cheek with his hand and on the left side 
of his head with a blunt instrument, and then took from the floor a 
piece of timber an inch thick, an inch and a half wide, and about two 
and one-half or three feet long. What followed, Barringer could not 
relate. He lost consciousness, and when he recovered in half an hour 
later he was among weeds and grass in a vacant lot 200 yards from the 
garage. He did not know how he got there. He found a wound on his 
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ear, on the back of his head, and on his left hand; h:s flesh and skin 
had been torn off and his back had been sprained. For several days he 
suffered from his injuries. 





Aflorney-General Brummitt and Assistant Attorney-General Vash for 
the State. 
ToL. Murphy and Wilson Warlich for defendants. 


Apams, J. Section 4214 of the Consolidated Statutes is in these 
words: “Any person who assaults another with a deadly weapon with 
intent to kill, and inflicts serious injury not resulting in death, shall be 
guilty of a felony and shall be punished by imprisonment in the State 
prison or be worked on the county roads for a period not less than four 
months vor more than ten years.” 

The essential clemeuts of the offense therein denounced are (1) an 
assault (2) with a deadly weapon (3) with intent to kill and (4) the 
infliction of a serious injury (5) not resulting in death. 

An assault is an offer or attempt by force or violence to do injury to 
the person of auother. While every battery includes an assault every 
assault does not include a battery; but an assault inflicting serious injury 
necessarily imphes a battery, which is the unlawful app ication of force 
to the person of another by the aggressor himself. or by some substance 
which he puts in motion. 

Shotguns and pistols ex vi termini lamport their deadly character, and 
the blackjack described by the witnesses may appropriately be classed 
among weapons which are likely to produce death or great bodily harm. 
&.v. Collins, 30 N.C., 407; S. vo. West, 51 N. C., 505. 

That there is evidence of an intent to kill there can be no doubt. Dock 
Hefner not only declared his purpose to take Barringer’s life; he ad- 
monished lis companions and allies to perpetrate the deed. All the 
defendants were acting in concert. The record, then, discloses ample 
evidence of an assault by the defendants with deadly weapons and with 
intent to kill. 

The defense is founded upon two propositions: It is contended, in 
the first place, that the victim of the assault suffered only superficial 
injuries aud none which can reasonably be deemed “serious” in contem- 
plation of law. Considered in the light of the previous Cecisions of this 
Court, the injuries inflicted by the assault cannot be classified as super- 
ficial or trivial, or, indeed, as free from the gravest possibilities. In 
vases involving the question of “serious damage” or “serious injury” 
this Court has laid stress on the fact that the person assaulted suffered 
great bodily pam. In S. «. Roseman, 108 N. C., 765, it was held that 
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serious damage had been done by an assault on a woman with a whip 
which cut into her flesh; in S. v. Shelly, 98 N. C., 678, by an assault 
which had stunned the victim, addled his brain, and injured his eyes; 
and in S. ev. Huntley, 91 N. C., 617, by an assault causing physical pain 
which was “severe for a day or two and more or less severe for several 
days,” although the Court seems to have considered also the mental 
suffering of the injured party, who was the assailant’s wife. 

In the present case the evidence tends to establish the fact that the 
defendants assaulted the officer with such violence as to leave him 
bruised and wounded and to deprive him of consciousness, and then 
carried him from the garage to a vacant lot two hundred yards away 
and left him there in the grass and weeds, probably under the impres- 
sion that his death was a matter of moments. To say that such physical 
injury was not serious would be altogether inconsistent with former de- 
cisions dealing with the question. In the cases last cited the crucial 
term was “serious damage” as used in the statute relating to the criminal 
jurisdiction of justices of the peace (Code, 892; Revisal, 1427; C. S8., 
1481); but in S. v. Harnest, 98 N. C., 740, “serious damage” and 
“serious injury” were considered as synonymous terms. At any rate, as 
suggested in the State’s brief, in enacting sections 1481 and 4214 of the 
Consolidated Statutes the General Assembly did not have in mind the 
distinction recognized in civil actions between “damnum” and “injuria.” 

In the second place the defendants contend that his Honor committed 
error by instructing the jury that “serious injury’ means not only 
injury to the party assaulted, but “anything that would cause a serious 
breach of the peace.” Similar language was used in S. v. /funtley, 
supra, but in S. v. Strickland, 192 N. C., 253, it was held that an maccu- 
rate definition of the term will not be held for reversible error if upon 
all the evidence it clearly appears that serious injury was inflicted. To 
warrant reversal, error must be prejudicial. S. 1. Smith, 164 N. C., 475; 
SN. av. Reagan, 185 N. C., 710. 

The trial court was correct in holding that the action should not be 
dismissed. If the injury was not serious or there was no intent to kill, 
ux contended by the defendants, there remained undisputed evidence 
of an assault with deadly weapons. S. r. Harnest. supra. 

No error. 
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In kK WILL OF MRS. S. A. LOWRANCE, Dec easen. 
(Filed 8 December, 1930.) 


Wills C d-——Printed date, name and place on letter-head will not in- 
validate paper-writing otherwise sufficient as holographic will. 


It is not required by our statute that a holographic will be dated or 
the place of its execution stated therein, and where printed words, unre- 
lated to the subject-matter of the paper-writing, are found on the paper 
used for the purposes of a will and the written part clearly and unmis- 
takably disposes of the estate to designated persons and is in the hand- 
writing of the testator with her signature affixed, and ‘s found atter her 
death on two unattached sheets of pauper in a sealed ervelope marked as 
her will, in a place where her valuable papers were kept by her. and 
these are established as a fact by the jury upon sufficient evidence in such 
matters, the printed words on the paper are regarded as surplusage, anid 
a judgment below sustaining the entire written part as a yalid hole- 
graphic will will be sustained on appeal in the ahsenvce of evidence of 
fraud or undue influence, 


APPEAL by caveator from Shaw, J., at May Term, 1930, of IrepExt. 
No error. 

This is a proceeding for the probate in solemn form of a paper- 
writing propounded as the last will and testament of Mrs. S. A. Low- 
rance, deceased. The paper-writing was probated in common form by 
the clerk of the Superior Court of Iredell County, on 26 July, 1923. 
Upon the filing of a caveat by an heir at law of the deceased, the cause 
was transferred to the civil issue docket of said court for trial of the 
issue raised by the caveat. 

The issue submitted to the jury was answered as follows: 

“Is the paper-writing propounded by Mrs. Mame Houston and con- 
sisting of two sheets, marked propounder’s Exhibits B and ©, and every 
part thereof, the last will and testament of Mrs. S. A. Lowyance, de- 
ceased ¢ 

“Answer: Yes, except the words printed on the two sheets.” 

Thereupon judgment was rendered that the paper-writing propounded 
and every part thereof except the printed words, “S. A. Lowrance”’ 
between the words “Mrs.” and “made,” in the first line of Exhibit C. 
and the printed words “Mooresville, N.C. ....... , 192. ,” in the 
date line on Exhibit B, is the last will and testament of Mrs. S. A. 
Lowrance, deceased; it was ordered that said paper-writing be and the 
same was probated and recorded as such last will and testament. 

From said judgment the caveator, R. G. Thomas, appealed to the 
Supreme Court, assigning errors based on exceptions ncted during the 
trial. 
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4. L. Starr and Greer, Greer & Joyner for propounder. 
O. 8. Thacker and F. M. Land for caveator. 


Connor, J. Mrs. S. A. Lowrance died in Mooresville, N. C., on 
7 July, 1928. She had hved in Mooresville for many years, and at her 
death was eighty years of age. She had been a widow since 1925 and 
had no children. After the death of her husband, Mr. and Mrs. J. B. 
Houston looked after her. Neither Mr. nor Mrs. Houston was related 
to her by blood or marriage. They lived next door to Mrs. Lowrance, 
and the evidence tended to show that the relationship between Mrs. Low- 
rance and Mrs. Houston was close and intimate. Mrs. Lowrance con- 
stantly called on Mrs. Houston for companionship, and relied on her 
almost daily. Mrs. Houston saw Mrs. Lowrance practically every day, 
und responded to every call made on her by Mrs. Lowrance. During the 
latter’s illness, which has been almost continuous sinee her husband’s 
death, Mrs. Houston was at all times attentive to her. Mrs. Houston, 
named therein as “Mame Houston,” is the propounder of the paper- 
writing offered in this proceeding for probate as the last will and testa- 
ment of Mrs. Lowrance. 

R. G. Thomas is a nephew of Mrs. S. A. Lowrance and as such is 
one of her heirs at law. He resides in the State of Florida, but had been 
in Mooresville for four or five days preceding the death of Mrs. 
Lowrance. A few days before her death, he was notified of her illness 
by Mrs. Houston, and in response to such notice, came to Mooresville 
und remained there until the death of Mrs. Lowrance. He is the caveator 
in this proceeding. 

After the death of Mrs. Lowrance, an envelope, on which were written 
in the handwriting of Mrs. Lowrance the words “My Will,” was found 
in the drawer of a roll-top desk in her house. This desk had been used 
by Mr. Lowrance, and after his death, by Mrs. Lowrance. The drawer 
iu which the envelope was found, contained valuable papers of Mrs. 
Lowrance. When the envelope was opened, two sheets of paper were 
found therein. They were folded together, but were not attached, the 
one to the other. Both Mays. Houston and Mr. Thomas were present 
when the envelope was found, and when it was opened. 

The two sheets of paper, with the writing thereon, found in the 
envelope, were propounded by Mrs. Houston as the last will and testa- 
ment of Mrs. 8. A. Lowrance. 

The words appearing on the first shect of paper, marked Exhibit C, 
are as follows: 

“Will of Mrs. (S. A. Lowrance) made 2 March, 1928. (West Center 
Avenue. ) 
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Will begin in my room—I want Oni Houston to have my oak sutt, 
and our clock, everything except my little dest. Want Julia Saser to 
have it, all the pictures she wants.” 

The words appearing on the second sheet of paper, marked Exhibit B, 
are as follows: 


““( Mooresville, N. C.) 1928 (192.-.). 
l will leave Maine Houston and her heirs all I have and house on 


Center Street. 
Mrs. S. A. Lowrance.” 


The words appearing above in parentheses, to wit, on the first sheet. 
“S, A. Lowrance,” and “west Center Avenue,” and on “he second sheet. 
“Mooresville, N. C.,” and 192. ” are printed; all the other words on 
both sheets are written. The evidence shows that the sheets of paper 
with the words “S. A. Lowrance,” “west Center Avenue,” and ‘“Moores- 
ville, N.C. ..... ......,192....,” were letter-heads owned by the deceased 
husband of Mrs. S. A. Lowrance. 

The propounder offered three witnesses, each of whom testified that 
he knew the handwriting of Mrs. S. A. Lowrance, and that he verily 
believed that all the words on said two sheets of paper, in writing, are 
in her handwriting. 

By his assignments of error based on his exceptions to the refusal of 
the court to give certain instructions to the jurv as requested by hiin in 
apt time, and also to certain instructions as given by the court to the 
jury, in the charge, the caveator presents to this Court his contention 
that the paper-writing, consisting of the two sheets of paper offered in 
evidence by the propounder, aud propounded for probate as the holo- 
graph will of Mrs. S. A. Lowrance, deceased, is not her will, for that as 
shown by all the evidence, all the words appearing on said two shects 
of paper are not in her handwriting. 

The statute in this State provides that a paper-writing, sufficient in 
form to constitute a last will and testament, must be probated as the 
holograph will of a deceased person, (1) where such paper-writing was 
found, after the death of such person, among his valuable papers and 
effects, and (2) where such paper-writing is in the handwriting of the 
deceased person whose will it purports to be, with the name of such per- 
son subscribed thereto, or inserted in some part thereof, provided such 
handwriting shall be proved by three credible witnesses, who state, under 
oath, that they verily believe that the paper-writing and every part 
thereof is in the handwriting of the deceased person, whose will it ap- 
pears to be. Such paper-writing, when duly probated, as required by 
statute, is sufficient, as a holograph will, to give and convey both real 
and personal property. C. S., 4131, and C. S., 4144, sec. 2. 
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[In Alevander v. Johnston, 171 N. C., 468, 88 S. E., 785, it is said by 
Allen, J.: “The purpose of the statute is to enable persons who cannot 
procure the assistance of others in the preparation of a will, or who are 
not inclined to make known prior to death what disposition has been 
made of their property, to execute a valid will by a paper in their own 
handwriting and without the formal attestation of witnesses, and the 
formalities as to execution are intended to effectuate this purpose and not 
to defeat it. The paper must be found after death among the valuable 
papers of the deceased, or deposited with some person for safe-keeping. 
This is to furnish evidence that the deceased person attached importance 
to the paper as a testamentary disposition, and to lessen opportunity for 
fraud or imposition. The paper must be in the handwriting of the 
deceased. This is to identify the testator, and to form the causal con- 
uection between the writer and the writing and to prevent the possibility 
of change and alterations without the consent of the testator. The name 
of the testator must be subscribed to the paper or inserted in some part 
thereof, and this 1s also for identification of the testator, and to furnish 
evidence of the paper being a completed instrument.” 

In ve Jenkins Will, 157 N. C., 429, 72 8. ¥s., 1072, it is said by 
Walker, J.: “The provisions of the statute are, of course, mandatory 
and not directory, and therefore there must be a strict compliance with 
them, before there can be a valid execution and probate of a holograph 
script as a will, but this does not mean that the construction of the 
statute should be so rigid and binding as to defeat its clearly expressed 
purpose. Jt must be construed and enforced strictly, but at the same 
time reasonably.” 

Upon these well settled principles, the contention of the caveator in 
the instant case cannot be sustained. When all the words appearing on 
2 paper in the handwriting of the deceased person are sufficient, as in the 
instant case, to constitute a last will and testament, the mere fact that 
other words appear thereon, not in such handwriting, but not essential 
to the meaning of the words in such handwriting, cannot be held to 
defeat the intention of the deceased, otherwise clearly expressed, that 
such paper-writing 1s and shall be his last will and testament. There is 
no statutory requirement in this State that the holograph script shall 
be dated or shall show the place where it was executed by the testator. 
The words in print appearing on the sheets of paper propounded in the 
instant case are surplusage. They are not essential to the meaning of 
the words shown by three credible witnesses to be in the handwriting of 
Mrs. 8S. A. Lowrance. These words, without the printed words, are 
sufficient to constitute a testamentary disposition of property, both real 
and personal, 

The cases from other jurisdictions, cited and relied on by the caveator, 
do not, in view of differences in statutory requirements, control in the 
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iustant case. There was no error in the trial in the Superior Court. 
The refusal of instructions as requested by the caveator, and the instruc- 
tions given by the learned judge who presided at the trial, are well sup- 
ported by the statutes in this State, and by authoritative decisions of 
this Court. The printed words were properly eliminated by the verdict 
and by the judgment, and only the words on the two sheets of paper, in 
the handwriting of Mrs. S. A. Lowrance, were probated as expressing 
her last will as to the disposition of her property, after her death. The 
judgment is affirmed. 
No error. 





HB. A. KREIGER v. SOUTHERN PUBLIC UTILITIES COMPANY, 
JOHN LEDFORD, ann J. A. WOFFORD, 


(Filed 3 December, 1980.) 


Street Railroads B c—-In this action by prospective passenger, evidence 
of negligence of street car company held insufficient. 


A street curv company owes no duty as a earrier to one who intends to 
tuke the car as a passenger until the prospective passenger has received 
some recvugnition from the motorman in answer to his signal for that 
purpose, and where the evidence tends only to show that such person was 
injured by being struck by an automobile about sixty feet after the auto- 
mobile had passed the street car as the pedestrian was crossing from the 
eurbing of a fifty-fuot street to the car track, before daylight, intending 
to board the street car, it is insufficient to be submitted to the jury as to 
the street car company’s liability on the question of negligence and proxi- 
mate cause, and a judgment as of nonsuit thereon as to the car company 
is properly entered; and held in this case: the alleged breach of a city 
ordinance does not appeny to have been a proximate cause, 


ApreaL by plaintiff from Clement. J.. at June Term, 1930, of 
Forsytu. Affirmed. 


JM. Wells, Jr., and John C. Wallace for appellant, 
Manly, Hendren & Womble for appellees. 


ApaMs, J. This action is prosecuted to recover damages for personal 
injury alleged to have been caused by the negligence of the defendants. 
When the plaintiff had introduced several witnesses anc. had closed his 
evidence, the Southern Public Utilities Company and John Ledford 
moved for judgment as in case of nonsuit. The motion was allowed and 
the plaintiff excepted and appealed. As to the defendant Wofford, there 
was a mistrial and a continuance of the cause pending the appeal of his 
codefendants. 
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The evidence is to the effect that on the morning of 2 February, 1927, 
just before daylight, the plaintiff was at the northeast corner of Twenty- 
third and Liberty streets in the city of Winston-Salem awaiting the 
arrival of a street car which was going north on Liberty Street. The 
defendant Wofford, going 1n the same direction, was driving an auto- 
mobile just behind the street car, and as he approached Twenty-third 
Street he increased his speed and passed the car, which was operated 
by Ledford as motorman. The plaintiff had left the curb and was 
walking out to the car track for the purpose of boarding the car, which 
was moving slowly, when he was struck by the automobile and seriously 
injured. Wofford admitted that he had passed the street car before it 
came to Twenty-third Street. There is evidence tending to show that at 
the time the plaintiff left the sidewalk the street car was going across 
Twenty-third Street; but the plaintiff said: “I stated in my former 
examination that at the time the automobile hit me the street car was, 
iu my opinion, ten or twelve feet south of the sidewalk on the south side 
of Twenty-third Street, and that is what I say now.” The width of 
Twenty-third Street is fifty fect; so, according to the plaintiff’s testi- 
mony, the street car was at least sixty feet away when the automobile 
ran against him and threw him on the track. There is no evidence, 
indeed no contention, that he was struck by the street car. 

We find no adequate evidence that between the Utilities Company and 
the plaintiff there existed at the time of the accident the relation of car- 
rier and passenger. The plaintiff made no signal to the motorman 
other than “to step off the curb,” and there is no proof that the motor- 
tian applied brakes in response to the plaintiff’s gesture. Neither had 
the plaintiff placed himself under the company’s care or control nor 
had the company accepted him as a passenger. The law did not impose 
pon the motorman the duty of protecting the plaintiff from injury 
resulting from the intervening and insulating negligence of a third 
party. Under the conditions disclosed upon what principle can the de- 
fendant company or its agents be held to the duty of protecting the 
plaintiff or warning him of the impending danger? None of the cases 
eited in the appellant’s brief, as we understand them, is authority for 
the imposition of such a duty. We advert, finally, to the alleged breach 
of the city ordinance only to remark that in no view of the evidence 
does it appear to have been the proximate cause of the injury. Judgment 


Affirmed. 
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AVERY PRUITT er at. v. NEAL WOOD er At. 
(Filed 3 December, 1930.) 


1. Appeal and Error C c—Where case is not docketed within time pre- 
scribed the appeal will be dismissed. 

Where the parties agree upon an extension of time “or service of case 
on appeal that will not permit the docketing of the appeal in the Supreme 
Court in time to be heard according to the procedure in such instances, 
they knowingly put it beyond their power to comply with the mandatory 
provisions of Rule five of the procedure, and the case will be dismissed 
in the Supreme Court when these requirements have sot been complied 
with by the appellant. 


2. Appeal and Error C e—Where case is not docketed within time pre- 
scribed appellant’s procedure is to move for certiorari. 

Rule five of practice in the Supreme Court fixes the time in which ap- 
peals to the Supreme Court shall be docketed, and where the case is not 
docketed within the time prescribed the appellant, after docketing the 
record proper, should move for a ceértioruri upon the ground that the 
ease could not be docketed in the time prescribed, but the granting of the 
writ is within the discretion of the court upon a proper showing and ap- 
pellant is not entitled thereto as a matter of right. 


8. Appeal and Error D a—Where case is not docketed within time and 
no certiorari is issued, lower court may adjudge appeal abandoned. 


Where appellant has failed to docket the record on appeal and no writ 
of certiorari has been allowed in the Supreme Court, the court below may 
adjudge, upon proper notice, upon proof of such facts, that the appeal has 
been abandoned. 


4. Appeal and Error C f—Where appeal is not prosecuted according to 
rules of Court it will be dismissed. 

The mandatory requirements of the rules regulatimy appeals to the 
Supreme Court may not be disregarded or set at naught either by an 
act of the Legislature. or by order of a Superior Court judge, or by 
consent of litigants or counsel, the uniform enforcement of the rules being 
necessary for the courts to properly pertorm their duties. This matter is 
fully diseussed by Sracy, C. J.. giving a loug line of unbroken decisions. 
und notice is given that hereafter cases not in conformance with the 
rules will be dismissed on the authority of this opinion without a dis- 
cussion of their merits. 


Apprau by plaintiffs from Harding, J., at January Special Term, 
1930, of WiILKEs. 

Civil action to restrain defendant from cutting timber, ete. 

From a judgment dismissing the action for failure to file bond as 
required by order of court, the plaintiffs appeal, assigning errors. 


J. A. Rousseau and Charles G. Gilreath for plaintiffs. 
T. C. Bowie for defendants. 
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Sracy, C. J. From the judgment of dismissal entered at the January 
Special Term, 1930, Wilkes Superior Court, the plaintiffs gave notice 
of appeal to the Supreme Court, and were allowed ninety he to make 
out and serve statement of case on appeal, while the defendants were 
given sixty days thereafter to prepare and file exceptions or counter- 
case. Upon disagreement, the case was settled by the judge, 16 July, 
1930. There was no application for rertiorart at the Spring Term, 
1930, of this Court, the next succeeding term commencing after the ren- 
dition of the judgment in the Superior Court, the term to which the 
appeal should have been brought. 

Rule 5 of the Rules of Practice in the Supreme Court (192 N. C,, 
yn. 841), provides, among other things, that the transeript of record ou 
appeal from a judgment “rendered before the commencement of a term 
of this Court” must be brought to such term, the next succeeding term, 
and docketed here fourteen days before entering upon the call of the 
district to which the case belongs, with the proviso that appeals in civil 
cases (but otherwise in criminal eases) from the First, Second, Third 
and Fourth districts, tried between the first day of January and the 
first Mouday in February, or between the first day of August and the 
fourth Monday in August, are not required to be docketed at the imme- 
diately succeeding term of this Court, though if docketed in time for 
hearing at said first term, the appeal will stand regularly for arguinent. 

The single modification of this requirement, sanctioned by the de- 
cisions is, that where, from lack of sufficient time or other cogent 
reason, the case is not ready for hearing, it 1s permissible for the appel- 
lant, within the time prescribed, to docket the record proper and moye 
for a certiorart, which motion may be allowed by the Court in its 
discretion, on sufficient showing made, but such writ 1s not one to which 
the moving party 1s entitled as a matter of right. The issuance of a 
writ of certiorari, however, does not change the time already fixed by 
agreement of the parties, or by order of court, for serving statement of 
case on appeal, and exceptions or countercase. Smith v. Smith, ante, 
463, 

If the record and transcript are not docketed here at the proper time 
and no certiorar? 1s allowed, the court below, on proof of such facts, 
may, on proper notice, adjudge that the appeal has been abandoned, 
and proceed in the cause as if uo appeal had been taken. Dunbar v. 
Tobacco Growers, 190 N. C., 608, 1380 S. E., 505; Jordan v. Summons, 
175 N. C., p. 540, 95 S. E., 919; Avery v. Pritchard, 93 N. C., 266. 

We have held in a number of cases that the rules of this Court, gov- 
erning appeals, are mandatory and not directory. Calvert v. Carstar- 
phen, 183 N. C., 25, 45 S. E., 353. They may not be disregarded or 
set at naught (1) by aet of the Legislature (Cooper v. Commssioners. 
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Ist N. C., 615, 113 S. E., 569), (2) by order of the judge of the Supce- 
rior Court (Waller v. Dudley, 193 N. C., 354, 187 S. E., 149), (3) by 
consent of litigants or counsel. S. v. Farmer, 188 N. C., 243, 1124S. E,, 
562, The Court has not only found it necessary to adopt them, but 
equally necessary to enforce them and to enforce them uniformly. 
Womble v. Gin Co., 194 N. C., 577, 140 8. E., 230. See Porter v. R. B., 
106 N. C., 478, 11 8. E., 515, for summary of the decisions. 

For the convenience of htigants, counsel and the Court, a fixed 
schedule is arranged for each tern of the Court and a t.me set apart for 
the call of the docket from each of the judicial districts of the State. 
The calls are made in the order in which the districts are numbered. It 
can readily be seen, therefore, that, unless appeals are ready for argu- 
ment at the time allotted to the district from which taey come, a dis- 
arrangement of the calendar necessarily follows, and this often results 
in delay aud not infrequently in serious inconvenience. The work of 
the Court is constantly increasing, and, if it is to keep up with its docket, 
which it is earnestly striving to do, an orderly procedure, marked by a 
due observance of the rules, must be maintained. When htigants resort 
to the judiciary for the settlement of their disputes, they are invoking a 
public agency, and they should not forget that rules of procedure are 
necessary, and must be observed, in order to enable the courts properly 
to discharge their duties. Battle v. Mercer, 188 N. C., 116, 123 S. E., 
258. The rules have been revised, annotated and republished in the 
192nd Report. 

On facts identical in principle with those appearing on the present 
record, the appeal in the case of Stone v. Ledbetter, 191 N. C., 777, 138 
S. E., 162, was dismissed ex mero motu. The present appeal will be 
treated in like fashion. The following authorities are also in support of 
this disposition of the case: Pentuff v. Park, 195 N. C., 609, 143 S. E., 
189; S. v. Crowder, 195 N. C., 335, 142 S. E., 222; S v. Surety Co.. 
192 N. C., 52, 183 S. E., 172; Trust Co. v. Parks, 191 N. C., 263, 181 
S. E., 637; Finch v. Commissioners, 190 N. C., 154, 129 S. E,, 195; 
S.v. Butner, 185 N. C., 731, 117 S. E., 163; Rose v. Rocky Mount, 184 
N. C., 609, 113 8. E., 506; S. v. Johnson, 183 N. C., 730, 110 S. E., 
782; 8. v. Barksdale, 183 N. C., 785, 111 S. E., 711, Buggy Cu. v. 
McLamb, 182 N. C., 762, 108 S. E., 344; 8. v. Satterwhite, 182 N. C., 
892, 109 S. K., 862; Howard v. Speight, 180 N. C., 653, 105 S. E., 35, 
S.v. Trull, 169 N. C., 368, 85 S. E., 133. 

By requesting and consenting to such a long extension of time for 
settling case on appeal, the plaintiffs put it out of their power to have 
the case ready for hearing as required by the rules. This, they did at 
the peril of losing their right of appeal. Trust Co. v. Parks, supra. 
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We have recently been called upon to consider a number of procedural 
questions: Reid +. Reid, ante, 740 (order vacated because signed by 
special judge out of county im which cause was pending); Biles v. 
‘itis, ante, TO8 (dismissed for failure to file brief and to send up 
necessary parts of record proper); Carter v, Bryant, ante, 704 (athrmed 
for failure to serve proper statement of case on appeal); Rasberry v. 
Hicks, ante, 702 (dismissed as moot); Wafers v. Waters, ante, 667 
(dismissed for failure to send up necessary parts of record proper) ; 
Nmith v. Smith, ante, 463 (affirmed for failure to serve statement of 
case in time); S. v. Hayeslipps, ante, 636; 8. v. Massey, ante, 601; 8. v. 
Harris, ante, 877; S. v. Sharpe, ante, 377, and &. v. Bynum, ante, 376 
(all capital cases dismissed for failure to proseeute appeals); Roberts v. 
Bus Co., 198 N. C., 779 (order striking out statement of case on appeal 
because not served in time (one day late), affirmed); sec, also, Hardec 
ve. Timberlake, 159 N. C., 552 (dismissed because case on appeal served 
two days late); and Guanv. Co. v. Hicks, 120 N. C., 29 (certrorari 
denied because case on appeal served one day late); Kerr v. Drake, 182 
N. C., 764 (motion to reinstate denied because case on appeal not served 
in time); Plott uv. Construction Co., 198 N. C., 782 (dismissed for 
failure to send up necessary parts of record proper); &. &. v. Bruns- 
wick County, 198 N. C., 549 (dismissed because no entry of appeal ap- 
peared on record); see, also, Wfg. Co. cv. Stmmons, 97 N. C., 89 (dis- 
inissed for failure to note entry of appeal); Casey v. R. #., 198 N. C.,, 
432 (dismissed for failure to reduce evidence to narrative form); Greene 
i, Stadiem, 197 N. C., 472 (dismissed because coram non judice) : 
Schwarberg v. Howard, 197 N. C., 126 (dismissed for failure to send up 
necessary parts of record proper); Cecil v. Lumber Co., 197 N. C., 81 
(dismissed for failure to group exceptions and assignments of error); 
sce, also, Rawls v. Lupton, 193 N. C., 428, and Byrd v. Sutherland, 186 
N. C., 384, on assigninents of error; S. v. Beasley, 196 N. C., 797 (dis- 
missed as a nullity); Johnson v. Mills Co.. 196 N. ©., 98 (dismissed as 
premature); Lbbitt v. Gregory, 196 N. C,, 9 (dismissed as premature) ; 
Covington v. Hosiery Mills, 195 N. C., 478 (dismissed for failure to file 
brief and inattention); N. v. Taylor, 194 N. C., 738 (dismissed for 
failure to prosecute appeal); N. v. Angel, 194 N. C., 715 (certrorari 
denied for want of meritorious showing—failure to show probable 
error—and appeal dismissed for laches); 8. v. Bulner, 185 N. C., 731 
(certiorari denied for failure to “allege error and assign meritorious 
grounds for the appeal”); Womble v. Gin Co., 194 N.C. 577 (alas 
certiorari denied for want of meritorious showing); Bisanar v. Suttle- 
myre, 193 N. C., 711 (judgment vacated because signed out of the 
county and out of the district); Dunn v. Taylor, 187 N. C., 385 (order 
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stricken out because signed by judge after leaving bench); Trust Co. v. 
Muller, 191 N. C., 787 (dismissed for failure to file requisite number of 
transcripts in pauper appeal); S. v. Farmer, 188 N. C., 243 (dismissed 
for failure to bring appeal to next succeeding term of Supreme Court) ; 
Tipp v. Somersett, 182 N. C., 767 (dismissed for failure to bring 
appeal to next succeeding term); Ross v. Robinson, 183 N. C., 548 (dis- 
missed as frivolous); Hotel Co. v. Griffin, 182 N. C., £389 (dismissed as 
frivolous); S. v. McDraughon, 168 N. C., 181 (dismissed for failure to 
send up indictment, or to supply copy of lost bill); Cressler v. Asheville. 
138 N. C., 482 (certiorari denied and judgment affirmed because stenog- 
rapher’s notes sent up as “case on appeal”); Sigman v. R. R., 135 
N. C., 181 (no error found after referring transcript to clerk “to put 
the record in prescribed shape”); Burrell v. Hughes, 120 N. ©., 277 
(dismissed for failure to bring appeal to next succeeding term, the Court 
stating 1n the opinion that “There are some matters at least which should 
be deemed settled, and this is one of them”); S. v. May, 118 N. C., 1204 
(dismissed because organization of court not shown in transcript) ; 
S. vu. Smith, 152 N. C., 842 (dismissed for failure to aver in affidavit 
that application to appeal in forma pauperis in criminal action “is in 
good faith’); Honeycutt v. Watkins, 151 N. C., 652 (dismissed on 
ground of defective affidavit to appeal en forma pauperis in civil 
action); S. v. Keebler, 145 N. C., 560 (dismissed because defendant 
had eseaped and fled the jurisdiction); Bowen v. Fox, 99 N. C., 197 
(dismissed for failure to give necessary undertaking on appeal); S. ». 
Wagner, 91 N. C., 521 (dismissed for failure of surety on appeal bond 
to justify); S. vw. Butts, 91 N. C., 524 (certiorari: issued to ascertain 
whether “court was held by judge authorized to hold it, and at the 
place aud time prescribed by law’); Burton v. Realty Co., 188 N.C, 
473 (controversy without action dismissed because no real “question i: 
difference”); Grandy ». Gulley, 120 N. C., 176 (controversy without 
action dismissed for failure to acconipany agreed statement of facts 
with necessary affidavit). 

We are minded to say, that hereafter, in disposing of appeals for 
failure to comply with the rules, the Court shall not feel impelled to 
state the reasons for its decisions, or to file written opinions in such 
cases. Hence, when a case is dismissed on authority of Prudtt v. Wood 
(this case), the profession will understand that it is for a failure in 
some respect to comply with the rules, whether specifically mentioned 
herein or not, and that the Court cannot pause to discuss the procedural 
question, but must conserve its time for the consideration of other 
matters. 

Appeal dismissed. 
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SARAH HURLEY vy. J. N. LOVETT. 
(Filed 38 December, 1930.) 


Libel and Slander D c—Where complaint does not allege that words of 
defendant imported immorality testimony to this effect is not ad- 
missible. 

In an action to recover damages for slanderit a feluale when the 
words sued on are ambiguous, the complaint inust allege that the words 
spoken of and concerning the plaintiff implied immorality in order to 
adinit testimony of witnesses as to their understanding of the intent of 
the words actually spoken, the wrongful intent being denied hoth in the 
answer and in testimony of defendant as a witness. 


ApprEaL by plaintiff fron Harding. /J., at January Special Term, 
1930, of Wirxes. Affirmed. 

This is an action to recover damages, both actual and punitive, for 
slanderous words alleged in the complaint to have been spoken by the 
defendant of and concerning the plaintiff. 

From judgment dismissing the action, at the close of ail the evidence. 
plaintiff appealed to the Supreme Court. 


Fos. MeDiffie and Trivetle & Halshouser for plaintiff. 
LT. C. Bowve for defendant. 


Per Curram. The words alleged in the complaint to have been spoken 
by the defendant of and concerning the plaintiff are slanderous per se. 
However, the words which all the evidence shows were spoken by de- 
fendant are not slanderous per se. They do not in themselves impute 
to plaintiff immoral conduct. 

Conceding that the words which the evidence shows the defendant did 
speak of and concerning the plaintiff, are ambiguous and fairly adimit 
of a slanderous interpretation, in the absence of an allegation in the 
complaint to that effect, there was no error in excluding testimony of 
witnesses offered by plaintiff as to their understanding of the meaning 
of the words spoken by the defendant. Defendant in his answer and 
also as a witness at the trial, denied that he intended to charge or did 
charge plaintiff with immoral conduct. The evidence as to the cireum- 
stances under which the words were spoken, supports the dental of the 
defendant. The instant case is distinguishable from Vincenf v. Pace, 
178 N. C., 421, 100 S. E., 581, relied on by plaintiff on her appeal to 
this Court. In that case, it is alleged in the complaint not only that 
defendant spoke the words set out thercin, but also that he intended 
thereby to charge and did charge plaintiff with a felony, to wit, larceny. 

There was no error in the trial of this action. The judgment }s 


Affirmed. 
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CLAUDE KEY, py His Nexr Frienp, Db. KEY, v. HOME CHAIR 
COMPANY, Ine. 


(Filed 10 December, 1980.) 


Master and Servant C b—Allegations in this case held insufficient to sup- 
port action against employer for personal injury. 

Allegations of a complaint in a personal injury suit that an employee 
of defendant was injured while at work putting bottoms in chairs at a low 
bench with a clamp and screw driver, und that the injuries were caused 
by the employee's having to stoop over while at work, without allegation 
of defects in the applinnees or proximire cause, are insufficient to state 
2 cause of action. and the action will be dismissed on demurrer are tents 
or by the court er mero noti, 


APPEAL by plaintiff from Jarding, J., at June Term, 1930, of WitKrs. 
Affirmed. 

The action was brought by Claude Key, a minor, by his next friend. 
DD. E. Key, to recover damages sustained by Claude Key in the sum of 
$5,000 alleged to have been suffered by the plaintiff on account of the 
negligence of the defendant company while the said plaintiff was em- 
ployed by the defendant company. The case came ou to be heard, 
und after the jury was chosen, and empaneled, and before evidence was 
introduced, the defendant company, through its counsel, demurred are 
fenus to the complaint, on the ground that the complaint did not state 
a cause of action, which motion was sustained by the court, and judg- 
ment entered dismissing said action, and taxing the plaintiff with the 
cost, from which judgment the plaintiff excepted, assigned error and 
appealed to the Supreme Court. 

The material allegations of the complaint are as follows: “That the 
plaintiff was employed by the defendant company in the fall of 1926, 
und worked for said ecomnpany until 80 January, 1929: that when he 
was employed by the defendant company, he was put on-a job of placing 
bottoms in chairs by means of a hand screw driver, said screws being 
used to fasten the bottoms in said chairs; that the apparatus on which 
the chairs were placed, in order to fasten the bottoms to said chairs, was 
an old time low bench or shelf, and in order to fasten the screws 1n the 
bottom of the chairs, this plaintiff was foreed to stand in a stooping 
position, using a hand serew driver with his right hand. That during 
the year 1928, this plaintiff, on account of standing in the stooping 
position, which he was required to do to perform his duties, suffered an 
injury to his right hip and side, the hgaments and nerves being badly 
strained and injured in said hip, and making it almost impossible for 
the plaintiff to walk, and from which injuries he has suffered great and 
cxeruciating pain in body and in mind, and continucs to suffer great 
pain.” 
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Further allegation was made that Claude Key notified defendant “that 
he did not have suitable and sufficient tools and appliances with which to 
do the work on this job, and notwithstanding this notice, the defendant 
company continued to have him work on said job, until said injuries 
became so grave and serious that it was necessary for the plaintiff to 
go to the hospital. . . . That the defendant company was negligent 
in that, it did not furnish tools and apphances in common use to per- 
form the work which this plaintiff was required to perform, and the said 
defendant company knew, or should have known, that the tools and ap- 
pliances furnished to this plaintiff were not such tools and applances 
as are jn common use, and were not modern nor suitable tools with 
which to perform the work which he was required to perform.” 

Claude Key is a minor, 19 years of age. 


Trivette & Holshouser and b. T. Henderson for plaintiff. 
J. Hubert Whicker for defendant. 


Per Curtam. The defendant demurred ore tenus on the ground that 
“the complaint does not state facts sufficient to constitute a cause of 
action. C. §., 511(6). The court below sustained the demurrer and 
in this we can see no error. There is no allegation in the complaint that 
the tool used was defective, nor any allegation showing that such defect 
was known to the defendant or ought to have been known in the exer- 
cise of due eare, and that such defect was the proximate cause of the 
injury. On the contrary, what caused the injury is fully set forth, 
which we do not think is such negligence as gave plaintiff a cause of 
action against the defendant. 

The tool was simple, no defect in it; the place of work was such as 
required a stooping position, well known to Key, who was 19 years old. 
Hoeing, picking cotton, planting tobacco and potatoes, cutting wood, 
sawing logs, shoveling dirt and coal, sweeping and numerous ordinary 
affairs of life, all require the work to be done by stooping. The allega- 
tions that the tools and appliances were not such as in common use and 
were not modern, on all the facts, do not show negligence. The fact that 
the old simple method of sweeping required stooping, in the early days 
a bundle of broom-sage was used and then the manufactured broom with 
the handle, does not require one to furnish the servant (if the house- 
keeper does not perform the task) with a vacuum sweeper. In simple 
ordinary tools and appliances, where there are no defects, known, or in 
the exercise of due care should have been known, to the employer, and 
such defects are not the proximate cause of the injury, the application 
of plaintiff’s requirement “such tools and apphances as are In common 
use and were not modern nor suitable tools,” on the facts here, would 
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tend to destroy industry. The risk of employment would be too great to 
the employer. The very hope of a commonwealth is to encourage work 
and thrift and create industry, to give employment and by so doing make 
au happy and contented people. Sickness, ill-health and misfortune are 
n part of life’s burden which humanity must endure with patience. This 
burden we cannot put on an employer of labor unless negligence is 
shown. See Winborne v. Cooperage Co., 178 N. C., 88; Smith v. Ritch, 
196 N. C., 725 Merritt v. Foundry Co.. ante. (75. 

In Snipes v. Monds, 190 N. C., at p. 191, it 1s said: “Even after an- 
swering in the trial court, or in this Court, a defendant may demur ore 
fenus, or the Court may raise the question ex mero motu that the com- 
plaint does not state a cause of action.” Seawell v. Cale, 194 N. C., 
at p. 547. The judgment below is 

Affirmed. 





LOUIS HAAS, TRUSTEE, vy. JOHN H. CATHEY, REcEIVER, ET AL. 
(Filed 10 December, 1930.) 


Receivers ] a-—After order discharging receiver an independent action 
for misapplication of funds will not lie unless order is vacated. 

After a receiver for a corporation has turned over all the corporation's 

assets to a trusfee in bankruptey later duly appointed, aid has been dis- 

charged by the State court that appointed him, the remecy of the trustee 

in bankruptey to recover from the receiver for misapplication of funds is 

by motion in the cause, and an independent action against the receiver, 

or others receiving benefits, or the surety on the receiver's bond, will not 

lie unless an order has been made vaeating the discharge of the receiver. 


AvpraL by plaintiff from Oglesby, J., at Octoher Term, 1930, of 
buncomsBe. Affirmed. 

Plaintiff is the trustee in bankruptcy of the Piedmont Electric Com- 
pany. The defendant, John H. Cathey, was the receiver of said com- 
pany, appointed by the judge holding the October Term, 1929, of the 
Superior Court of Buncombe County, in an action instituted therein 
prior to the adjudication of said Piedmont Electric Company as a 
bankrupt, entitled, “Knox Porcelain Company v. Piedmont Electric 
Company.” The defendant, Maryland Casualty Company, was the 
surety on the bond filed by the said John H. Cathey as receiver. This 
action is to recover of the said John H. Cathey, receiver, and the surety 
on his bond, and of the other defendants the sum of $5,502.36. 

It is alleged in the complaint that the defendant, John H. Cathey, 
while acting as receiver of the Piedmont Electric Company, misapplied 
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certain assets of said company, which came into his hands as receiver, 
and that his codefendants, other than the Maryland Casualty Company, 
wrongfully and unlawfully received said assets, or the proceeds of the 
sale of the same, and wrongfully and unlawfully converted the same to 
their own use, in fraud of the creditors of the said Piedmont Electric 
Jompany. 

It appears from Exhibit B, attached to the complaint, and made a 
part thereof, that after the appointment of plaintiff as trustee in bank- 
ruptey of the Piedmont Electric Company, the defendant, John H. 
Cathey, receiver of said company, filed his report in the Superior Court 
of Buncombe County, and turned over and delivered to the plamtiff the 
assets of said company, then in his hands as receiver. Upon the filing 
of said report, the said John H. Cathey was discharged as receiver of 
the Piedmont Electric Company. It is not alleged in the complaint, 
nor does it appear from exhibits attached thereto, that the order dis- 
charging the said receiver has been set aside or vacated. This action 
was begun after leave had first been obtained from the Superior Court of 
Buncombe County. 

From judgment sustaining demurrers filed by defendants, on the 
ground that the facts stated in the complaint are not sufficient to con- 
stitute a cause of action, and on other grounds, plaintiff appealed to 
the Supreme Court. 


Joseph W. Inttle and T. W. Lipscombe for plaintiff. 

Ford, Coxe & Carter for defendants other than Maryland Casually 
Company. 

Merrimon, Adams & Adams for defendant, Maryland Casualty Com- 
pany. 


Per Curtam. ‘There is no error in the judgment sustaining the de 
murrers filed by the defendants in this action. The order of the Supe- 
rior Court discharging the defendant, John H. Cathey, as receiver of the 
Piedmont Electric Company, is conclusive. It is not subject to col- 
lateral attack by an independent action. It may be set aside and 
vacated only for fraud or mistake, by a motion in the cause in which 
he was appointed and discharged us receiver. Sarratt v. Gaffney Carpet 
Mfg. Co., 77 8. C., 85, 57 S. E., 616. Until thus set aside and vacated, 
io action to recover on account of his liability as receiver, can be main- 
tained against him or against the surety on his bond as receiver. ‘The 
liability of the receiver and of the surety on his bond terminated with 
his official existence. hgh on Receivers, sec. 268. 

The liability of the defendants other than the defendants, the receiver 
and the surety on his bond, in the instant case, 1s predicated on his 
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official hability. It follows that as no cause of action is alleged in the 
complaint against the receiver, there is no cause of action alleged therein 
against these defendants. 

This action cannot be construed, even under our itera pr actice as a 
motion in the cause, in which the recelver was appointed; it is in fact 
as well as in form an independent action. It was properly dismissed on 
the ground that the facts stated in the complaint are not sufficient to 
constitute a cause of action. We do not discuss the other grounds for 
demurrer. It is needless to do so, as the judgment dismissing the 
action must be 


Affirmed. 





ALEX HARRIS v. BLACK MOUNTAIN RAILWAY COMPANY. 
(Filed 10 December, 1930.) 


Railroads D b—Mere fact of injury in collison while attempting to cross 
tracks does not entitle plaintiff to recover. 


In an action to recover damages sustained in a collision ut a grade 
crossing, the fact that the plaintiff failed to stop as well as look and 
listen before attempting to drive his auto-truck across defendant’s rail- 
road track does not alone entitle the defendant to a verdict upon the 
usual issues of negligence, contributory negligence, etc., as other facts and 
circumstances may be considered and determined by the jury in plaintiff’s 
favor. Buitner v. R. R.. ante, 695, cited as controlling. 


Appray by defendant from Harwood, Special Judge, at March Term, 
1930, of Yancry. No error. 

This is an action to recover damages for injuries to the person and to 
the truck of the plaintiff, caused by the negligence of the defendant, as 
alleged in the complaint, resulting in a collision, at a public crossing, 
between defendant’s engine and plaintiff’s truck. 

Issues raised by the pleadings, and involving the actionable negligence 
of the defendant, the contributory negligence of the plaintiff, as a proxi- 
mate cause of his injuries and damages resulting from the injuries, 
were submitted to the jury and answered in accordance with the con- 
tentions of the plaintiff. 

From judgment that plaintiff recover of the defendant the sum of 
$6,000, damages for the injuries to his person, and the sum of $400, 
damages for the injuries to his truck, as assessed by the jury, defendant 
appealed to the Supreme Court. 


Watson & Fouts for plaintiff. 
J.W. Pless, J. J. McLaughlin and Chas. Hutchins for defendant. 
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Per Curtam. Coneceding that under authoritative decisions of this 
Court, the evidence for the plaintiff, the defendant having offered no 
evidence, was sufficient to sustain the allegations in the complaint that 
plaintiff’s injuries were caused by the negligence of defendant, on its 
appeal to this Court, the defendant contends that there was error in the 
vefusal of the trial court to allow its motion for judgment as of nonsuit, 
at the close of all the evidence, for that all the evidence shows that plain- 
tiff did not stop his truck before driving on the crossing and thus avoid 
the collision which resulted in his injuries, Defendant contends that 
such failure was negligence per se on the part of the plaintiff, which 
contributed as a proximate cause to his injuries. This contention can- 
not be sustained. The principle on which the contention is made is well 
settled in this State and elsewhere. Putner v. R. R., ante, 695; Har- 
rison v. R. R., 194 N. C., 656, 140 8. E., 598; B. & O. RB. RK. Co. ev. 
Goodman, 72 L. Ed., 167. The principle, however, is not applicable in 
the instant case. 

The Jaw in this State does not impose upou the driver of a motor 
vehicle, on his approach to a public crossing, the duty, under all circum- 
stances, to stop his vehicle before driving on the crossing. Whether 
under all the circumstances, as the evidence tends to show, and as the 
jury may find from the evidence, the failure of the driver to stop, as 
well as to look and listen for an approaching train at a railroad cross- 
ing, was negligence on his part, is ordinarily a question involving mat- 
ters of fact as well as of law, and must be determined by the jury under 
proper instructions from the court. This principle has statutory recog- 
nition in this State, and was properly applied im the instant case. The 
judgment is affirmed on the authority of Butner v. RB. L.. supra. 

No error. 





ATLAS SUPPLY COMPANY, Inc. v. F. L. McCCURRY, EMMA J. McCURRY. 
S. G. BERNARD, Trus?eKe ror Provip—eNT Muruau Lire INSURANCE ComM- 
PANY OF PJTILADELPHIA, AND G. D. CARTER, TRUSTEE OF tTlIh BANK OF 
Wrst ASHEVILLE. 

(Iiled 10 December, 1950. } 


1. Laborers’ and Materialmen’s Liens B a—Whether notice of claim of 
lien was filed within time held for jury upon conflicting evidence. 

Where the material furnisher for a building files his notice of claim, 

C. 8., 2470, the lien against the building of the owner relates back to the 

time the delivery was completed, and action must be commenced within 

six months after the filing of the above notice (C. 8., 2444. not applying}. 

and in that event the lien is preserved from the furnishing of the material 
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and is superior to a deed of trust registered since that time, and where 
the evidence is conflicting the question is for the jury under proper in- 
structions from the court. 
2. Evidence I b—Bill of lading produced by railroad clerk in charge of 
records held competent on question as to when goods were delivered. 
Where the question is for the jury as to the time a material furnisher 
in his aetion to enforce his lien hag finally completed the delivery of the 
material te the building of the owher under construction and against 
which the lien has been filed, C. S., 2470, 2474, a clerk of a railroad com- 
pany that had transported and delivered it at its destination and who 
had charge and control of the carrier's records relating to it, is compe- 
tent on the trial to produce the bill of lading showing the time of its 
shipment, of the time of delivery at destination to a drayman for local 
delivery to the owner's premises, the probative force being for the jury 
to determine. 


Avpgeat by plaintiff from MacRae, Special Judge, end a jury, at 
June Term, 1930, of Buncomss. No error. 

This 1s a civil action brought by the plaintiff to enforce a lien against 
the lands of the defendants, F. L. McCurry and wife, Emma J. MeCurry, 
in which the plaintiff seeks to recover the sum of $815.00 for goods sold 
und delivered, consisting of plumbing material furnished by the plain- 
tiff to the defendants McCurry for a house which was built by them on 
a vacant lot in the city of Asheville, N. C. 

The plaintiff filed a len for material furnished, in the Superior 
Court of Buncombe County on 31 July, 1929, and commenced its action 
to enforce said lien on 7 November, 1929. 

The issue and verdict were as follows: “Did the plainti:t file notice of 
lien upon the property of the defendants, F. IL. McCurry and wife, 
within the time required by law? Answer: No.” 

The plaintiff assigned numerous errors and appealed to the Supreme 

Jourt. 


Joseph W. Little for plaintiff. 
Bernard, Williams & Wright for defendant insurance company. 


Per Curtam. The question involved: Did the plaintiff file notice of 
lien upon the property of the defendants, F. L. McCurry and wife, 
within the time required by law? We think not from the jury’s finding. 

C.8., 2433: “Every building built, rebuilt, repaired or improved, to- 
gether with the necessary lots on which such building is situated, and 
every lot, farm or vessel, or any kind of property, real or personal, not 
herein enumerated, shall be subject to a lien for the payment of all 
debts contracted for work done on the same, or material furnished.” 


N.C] FALL TERM, 1930. $01 


I i ae i i a LE LE 


SupeLty Co, v. McCurry. 


C. S., 2470: “Notice of lien shall be filed as hereinbefore provided, 
except in those cases where a shorter time is prescribed, at any time 
within six months after the completion of the labor or the final furnish- 
ing of the materials, or the gathering of the crops.” 

The shorter time referred to is that set out in C. S., 2444, but does 
not affect this controversy. 

C. S., 2474: “Action to enforce the lien created must be commenced 
in the court of a justice of the peace, and in the Superior Court, accord- 
ing to the jurisdiction thereof, within six months from the date of filing 
the notice of the hen. But if the debt is not due within six months, but 
becomes due within twelve months, suit may be brought or other pro- 
«ceedings instituted to enforce the lien in thirty days after it is due.” 

The matter has been recently fully discussed in King v. Elhott, 197 
Nar, 83: 

The only question in this controversy was to whether plaintiff had 
filed its lien against the property of F. L. McCurry and wife, Emma 
MeCurry, within six months from the final furnishing of the material. 
Plaintiff contended that it had “filed a lien in the Superior Court of 
Buncombe County, recorded in Lien Book 9, page 65, on 31 July, 1929. 
The deed of trust to S. G. Bernard, trustee, was made on 27 March, 
1929, and recorded 9 April, 1929. The deed of trust to G. D. Carter, 
trustee, was made and recorded after the Bernard deed of trust. In 
filing its lien, the plaintiff showed that the goods were furnished between 
the dates 18 January, 1929, and 31 January, 1929, so that its len 
related back to the time the materials were furnished. And the hen, 
therefore, if valid, was superior to the liens created by the deeds of 
trust. The plaintiff instituted this action on 7 November, 1929, to 
enforce its lien.” 

The defendant contended: “Said materials were shipped by plaintiff 
to Sanitary Plumbing and Heating Company from Winston-Salem, 
N. C., 18 January, 1929, were unloaded at Asheville 21 January, 1929, 
delivered to Folson Transfer Company 23 January, 1929, and hauled 
and delivered upon the premises of MeCurry and wife by said Folson 
Transfer Company 23 January and 24 January, 1929.” 

If the materials were furnished according to plaintiff’s contention, 
between 18 January, 1929, and “final furnishing of the materials” on 
31 January, 1929, it being a single order, as appears by the record, and 
the lien was filed on 31 July, 1929, then the hen was filed within the 
statutory period of six months, and related back and was prior to de- 
fendants’ lien. King v. Elliott, supra. On the other hand, if the de- 
fendants’ contention is correct that the material was unloaded at Ashe- 
ville on 21 January, and delivered on the premises of McCurry and 
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wife, 23 and 24 January, 1929, then plaintiff had no len under the 
statute. See Gravel Co. v. Casualty Co., 191 N. C., 313. 

The question as to the “final furnishing of the materials” to McCurry 
und wife was one of fact, which has been found against plaintiff. We 
have read the charge of the court below carefully and see no error in it. 
It was a simple case and the court fully complied with C. S., 564. 
Davis v. Long, 189 N. C., 129. 

The clerk of the Southern Railway Company, who had charge and 
control of its records as to matters of this kind, produced the bill of 
lading showing when the material was shipped from Winston-Salem to 
Asheville, on 18 January, 1929, and the record of unloading in Ashe- 
ville 21 January, 1929, and delivery to drayman 23 January, 1929. This 
evidence is competent, the probative force is for the jury. BR. R. v. 
Hegwood, 198 N. C., 309. 

In the judgment of the court below there is 

No error, 





JG. MceCtUl vy, PHE PIMES-NEWS COMPANY, [nc 
(Filed 10 December, 19:0.) 
Venue B a—Venue of action for libel by nonresident against newspapcr 
is in county where paper's principal office is situate. 

The proper venue of an action by a nonresident plaintiff against a news- 
paper corporation with its principal office or place of business in this 
State is in that county, aud an action brought in a differen: county in this 
State is removable thereto on defendaut’s motion duly made, and the faets 
so found by the lower court are not reviewable on appeal. 


AppraL by plaintiff from Sink, Special Judge, at July Term, 1930, 
of Brxcomps. 


Joseph W. Little and Wm. F. Toms for plaintiff. 
Thomas H. Franks and Shipman & Arledge for defendant. 


Per Curtam. The plaintiff brought suit in Buncombe County to 
recover damages for alleged libel. The defendant is a domestic corpora- 
tion having its principal office and place of business in Hendersonville, 
Henderson County, and in apt time made a motion to remove the cause 
to the county of Henderson. The motion was granted; the plaintiff 
excepted and appealed. 
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For the purpose of suing and being sued the principal place of busi- 
ness of a domestic corporation is its residence. C.8., 466. If the plain- 
tiff is a nonresident of the State, the residence of the defendant is the 
proper venue in actions of this kind. C©. 8., 469; Southern Cotton Ov! 
Company v. Grimes, 183 N. C., 97. 

The trial court found as a fact from the evidence that the plaintiff 
is not a resident of Buncombe County and is a nonresident of the State. 
The appellate court is bound by this finding. Judgment 

Affirmed. 





NAOMI ELMORE v. DUDLEY SHOALS COTTON MILLS COMPANY. 


(Filed 2 July, 1930.) 


Appeay by defendant from Shaw, /., at November Term, 1929, of 
MECKLENBURQ. 

Civil action to recover damages for an alleged negligent injury occa- 
sioned by a revolving shaft, located in the basement of defendant’s mill, 
catching plaintiff’s clothing and injuring her severely. 

It is admitted that on or about 1 October, 1915, the plaintiff, at that 
time a little girl about ten years of age, was injured in defendant’s mill, 
but it 1s denied that she was in the employ of the defendant, or was 
permitted to work in the defendant’s mill in violation of the State child 
labor law. Largely upon this question, with evidence pro and con, the 
case was made to turn in the court below. 

The jury returned the following verdict: 

“1, Was the plaintiff employed or permitted to work in defendant’s 
mill, while under 12 years of age, as alleged in the complaint? Answer: 
Yes. 

“2. Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Answer: Yes. 

“3. What damages, if any, is plaintiff entitled to recover? Answer: 
$8,000.” 

From a judgment on the verdict, the defendant appeals, assigning 
errors. 


Carswell & Ervin and John M, Robinson for plaintiff. 
J. F. Newell and J. H. McLain for defendant. 


Per Curiam. On controverted issues of fact, the jury las found sn 
favor of the plaintiff. The case was tried in substantial conformity to 
the principles of law applicable and the authoritative decisions on the 
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subject. We have found no ruling or action on the part of the learned 
trial judge which we apprehend should be held for reversible error. 
Hence, the verdict and judgment will be upheld. 

The motion for a new trial on the ground of newly discovered evidence 
is without controlling merit, and must be overruled as rot meeting the 
requirements laid down for such motions in Johnson 7. R. R., 163 N. C., 
431, 79 S. E., 690. 

No error. 
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JOHN KEAIS HOYT, ApMINISTRATOR, v. A. S. COPELAND er an. 
(Filed 2 July, 1980.) 


APPEAL by defendants from Small, J., at April Term, 1930, of 
BuAUFORT. 

Civil action for the construction of a will as it relates to a share of 
testator’s personal property, and for direction as to the distribution of 
said share. 

From the decree entered conformably to the prayer of the petition 
the defendants appeal, assigning error. 


McLean & Rodman for plaintiff. 
Dawson & Jones for defendants. 


Per Curiam. No error is apparent on the record, and, as the case 
involves no new question of law, it seems of little avail to set out the 
will or the facts inducing its interpretation. That the decision is au- 
thorized, would seem to be supported by what was said in Trust Co. v. 
Leniz, 196 N. C., 398, 145 S. E., 776. 

Affirmed. 
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MRS. ACREE FLYTHE v. W. J. LASSITER. 
(Filed 2 July, 1930.) 


APPEAL by defendant from Small, J., and a jury, at October Term, 
1929, of NortHamrton. No error. 

The plaintiff and defendant are sister and brother. A. Lassiter was 
the father of the plaintiff and defendant. On 29 May, 1928, A. Lassiter 
owned a certain tract of land and made a will. The fifth item is as 


+ 
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follows: “I give and bequeath to my daughter, Mrs. Acree Flythe, the 
tract of land lying on the east side of the railroad running down the 
Murfreesboro road to a new ditch, thenee north said ditch to the end 
of the new ditch, thence east to a branch, thence the old line back to 
the railroad lot.” A. Lassiter died on 9 February, 1928, aged 87 years. 
His will was duly probated and recorded in Will Book 9, page 519, 
Northampton County, N. C. Before A. Lassiter died, on 28 March, 192%, 
he made, executed and delivered a deed to a part of the land that he 
had willed to the plaintiff to the defendant. Deed recorded in Book 220, 
p. 485, registry of said county. The plaintiff instituted this action to 
set the deed aside on the ground that it was exceuted by fraud and undue 
influence on the part of defendant. 

The issue submitted to the jury and their answer thereto were as 
follows: “Did the defendant obtain the deed described in section 2 of 
the complaint from his father, .\. Lassiter, by fraud or undue influence. 
as alleged in the complaint? .Answer: Yes.” 

Judgment was duly rendered by the court below on the verdict, De- 
fendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. 


Gay & Midyette and Geo. U. Green for plaintiff. 
Burgwyn & Norfleet, Travis & Travis and R. Jennings White for 
defendant. 


Per Curiam. The defendaut, at the close of plaintiff’s evidence and 
at the elose of all the evidence, moved for judgnient as in case of non- 
suit. C.S., 567. The motions were overruled by the court below and in 
this we can see no error. 

We have read the record and the able briefs of the litigants with eare, 
and we ean see no new or novel proposition of law involved in the con- 
troversy. It was mainly a question of fact for the jury’s determination, 
and they have decided for the plaintiff. We see no prejudicial or reversi- 
ble error in law on the record. A repetition of the facts from the record 
and the law bearing on defendant’s assignment of errors we think un- 
necessary to set forth. 

The litigation was between sister and brother; the jury decided the 
issue in favor of the sister. We are bound by the findings. 

In the judgment we find 

No error. 
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WILLIAM R. GIBBS. TrRaving AND DOING BusinESS AS CIREENSBORO CUT 
Stone Wornts, v. HIGH POINT, THOMASVILLE AND DENTON RAIT,. 
ROAD COMPANY. 

(Filed 2O August, 1980.5 


Civin action, before Lyon, Emergency Judge. at November Term, 
1929, of GuiLForp. 

The plaintiff instituted action against the defendant as delivering 
carrier for damage to a certain shipment of stone. ‘The stone was 
shipped from Colitic, Indiana, on or about 23 February, 1927, on a 
through bill of lading. There was a verdict for the plaintiff and the 
defendant appealed. 


Kenneth M. Brim for plaintiff. 
James B. Lovelace for defendant. 


Per Curram. The judgment is affirmed upon the authority of Brown 
v. Hxpress Co., 192 N. C., 25, 183 S. E., 414, and Sumrell v. R. R., 152 
N. C., 269, 67 S. E., 585. 

No error. 
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(OA. ISENHOUR, ApmMinisrraAron oF KIENNICSPH BE. MICELAWL, v. 
FRANK EFIRI), 


(Filed 20 August, 1930.) 


Civin action for wrongful death, before Sfuck, J.. at October Lerm, 
1929, of CaBarrts. 

The plaintiff instituted an action against the defendant for wrongful 
death resulting from an automobile collision upon a public highway. 
Judgment was duly rendered upon the verdict in favor of the plaintiff 
and the defendant appealed. 


Hartsell & LHarlsell for plaintiff. 
John M. Robinson and Hunter M. Jones for defendant. 


Per Curran. There was sufficient evidence of negligence to be sub- 
mitted to the jury. 

The evidence as to the earnings of deceased while law librarian at 
the University of West Virginia was weak and uncertain, but it cannot 
be said as a matter of law, that the testiiony objected to constituted 
no evidence at all. Smith v. Coach Line, 191 N. C., 583, 182 S. E., 
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567. Certain excerpts are selected from the charge of the trial judge 
which discloses that the words “proxiniate cause” do not appear, but in 
the outset the trial judge instructed the jury: “But negligence alone 1s 
not sufficient to entitle one to recover. One who claims damages on 
account of negligence of another must show two propositions by the 
greater weight of the evidence. . . . First, that the injury or death 
was caused by the negligence of defendant; secondly, that the particular 
negligence alleged was the proximate cause of the death and injury; 
and proximate cause is the real efficieut cause without which the injury 
or death would not have occurred.” 

Exceptions were also taken to the instruction of the trial judge to 
the jury relative to the issue of damages. However, we do not think 
that such exceptions are of sufficient weight tu overthrow the judgment. 

No error. 





MRS, BERTIE STUBBS, AbviNistRAvRIN OF Tb Lstrare or hOBERT W. 
STUBBS, Drceasep, v. CULICAGO MILE AND LUMBER CORPOLKA: 
VION, WILTS NATIONAL VENEER CORPORATION, Wl EBNER, 
\ND D.C. BOYD. 

(Filed 17 September, 1930.) 
AppeaL by plaintiff from Vunan, J., at New Bern, North Carotmia, 

29 July, 1930. From Wasnineron. Affirmed. 


We LL. Whitley for plaintiff. 
Zeb Vance Norman and MacLean d& Rodman for defendants. 


Per Curiam. The judgment of the court below is affirmed on the 
uuthority of Wrght «. Utility Co., 198 N. C., 204. 
Affirmed. 





WARMIERS BANK ANI TRUSTE COMPANY vo PURNER VINSON AND 
Wirk, ELIZABETH VINSON. 


(Filed 17 September, 1930.) 


AprresL by plaintiff from Smal/, J.. at July Special Term, 1936, of 
Jonnston. Affirmed. 


Jno. A. Narron and Leon G. Stevens for appellant. 
Wellons & Wellons and Pou & Pou for defendants. 
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STATE t. BENTUAL: Iipwarpbs rv. Moers, 

Per Curtam. Upon a petition duly filed by the defendants Judge 
Small made an order on 22 July, 1930, directing certain officers of the 
plaintiff corporation to appear before the clerk of the Superior Court 
of Johnston County at a designated time to be examined by the defend- 
auts, who desired information upon which to file their answer. There- 
after the plaintiff made a motion to vacate this order. The motion was 
denied. The judgment is affirmed upon authority of Buchholz v. Fer- 
guson, 198 N. C., 699, aud cases therein cited, 

Affirmed. 
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STATO vo ELDRIDGE BENTHASL, anp GILBERTP BRETT. 
(Filed 24 September, 1980.) 


AppeaL by defendants from Cranmer, J., at July Term, 1980, of 
Herrtrorp. No error. 


.Lttorney-General Brummitt and Assislunt Aflorney-Gereral Nash for 
the State. | 
KH. Rk. Tyler and D.C. Barnes for defendants. 


Pix Certam. The defendants were convicted upon au indictment 
charging them with the larceny of peanuts. From the sentence pro- 
nounced they appealed upon several assignments of error. We have 
considered each of the exceptions and find no sufficient caus for granting 
a new trial. 

Vo error. 





Wo EDWARDS ann A.) HARPER, Praprng as HARPER MOOR COM- 
PANY, ve J. Ro MORRIS. 


(Filed 24 September, 19380.) 


ApreaL by defendant from YVunn, /., at February Term, 1930, of 
Pir, 

Civil action to recover on a note given in settlement of an exchange 
uf automobiles, with ancillary proceeding of claim and delivery. 

From a verdict and judgment in favor of plaintiff, the defendant 
uppeals. assigning errors. 
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LILLy @, SMITH. 
Arthur B. Corey for plaintrff. 
Julius Brown and A. R. Dunning for defendant. 


Per Curtam. We have discovered no reversible error on the record, 
and, as the case involves no new question of law, the verdict and judg- 
ment will be upheld, without an elaboration of the exceptions. 

No error. 





W. H. LILLY ev cx. vy. CAMPBELL E. SMITH ev ux. 
(Filed 1 October, 1930.) 


Appeal and Error J e—Where alleged error would not change result of 
trial the cause will not be remanded. 

Where issues submitted to the jury are hot in accordance with the 
theory upon which the ease was tried, but the result of the trial agrees 
with the theory and involves only a question of fact, the case will not be 
remanded for another hearing. 


APPEAL by defendants from Nunn, J., at Mareh Term, 1930, of Pires. 

Civil action to recover $900.00, alleged overpayment in the purchase 
of a lot of land. 

The case revolves around an owelty charge against said lot, existing 
in favor of Mrs. Sadie Lilly, which plaintiffs allege was to be considered 
as a part of the purchase price and adjusted accordingly. This was 
denied by the defendants. 

From a verdict and judgment for plaintiffs, the defendants appeal, 
assigning errors. 


Albion Dunn for plaintiffs. 
Louis W. Gaylord for defendants. 


Per Curtam. The issucs submitted are not accordant with the theory 
upon which the case was tried, but as the result agrees with the theory 
of the trial and involves only a question of fact, it would apparently 
serve no useful purpose to remand the cause for another hearing. Pate 
v. Gartley, 183 N. C., 262, 111 S. E., 339. 

No error. 
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JW. HUGHES er anv. GEORGE VT. HEWLETY we ux, 
(Filed 15 October, 1930.) 


Appkat by plamtitls from Vunn, J.. at April Term, 1930, of New 
HANOVER. 

Civil action to recover dumages for an alleged breach of covenant of 
selzin, tried upon the following issue: 

“Did the defendants breach the covenant of seizin contained in the 
deed executed by them to plaintiffs, as alleged in the complaint? 
Answer: No.” (The issue of damages was not answered.) 

Judgment on the verdict for defendants, from whieh the plaintiffs 
appeal, assigning errors. 


Carr, Poison & James for plaintiffs. 
Herbert McClammy for defendants. 


Per Curtam. The case resolved itself into a contest over disputed 
tacts. The verdict speaks for itself. We have discovered no ruling or 
action on the part of the trial court which we apprehend erroneously 
influenced the result. 

In the absence of demonstrated error, the verdict and judgment will 
he upheld. 

No error. 





Ko. YOUNG, RecEIVER oF BANIX OF COA'ES, vy, A. A. MCDONALD, CHICKA- 
MAUGA TRUST COMPANY, TreustTre, AnD PRUDENTIAL INSURANCE 
COMPANY OF AMERICA. 


(Filed 15 October, 1930.) 


AprreAL by plaintiff from Lyon, Hmergency Judge, at April Term, 
1930, of Harnett. Affirmed. 


KH. EF. Young for plaintiff. 
John N. Duncan for defendant, Chickamauga Trust Company, Trus- 
lee, and Prudential Insurance Company. 


Per Curtam. This is an action brought by E. F. Young, receiver of 
Bank of Coats. who held a second lien on the land in controversy, to 
restrain the defendants, Chickamauga Trust Company, trustee, and 
Prudential Insurance Company, of America, from selling under its 
first lien. The answer of said defendants, Chickamauga Trust Com- 
pany, trustee, and Prudential Insurance Company of America, set up 
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the plea of res judicata that defendant, A. A. McDonald and wife, 
Mary Reade McDonald, the makers of both liens, had theretofore 
brought an action to restrain defendant, Chickamauga Trust Company, 
trustee, from selling, “alleging as a basis of said action that there was no 
delinquent installments of principal and interest due on said note and 
upon the pleadings and affidavits in said action, Judge N. A. Sinclair 
found as a fact that the said installments were delinquent and ordered 
the restraining order issued in that action dissolved. The said A. A. 
McDonald appealed to the Supreme Court from said judgment, but 
never perfected said appeal, and it was dismissed under Supreme Court 
Rule 10, and judgment certified down to the clerk of the Superior Court 
of Harnett County. These defendants say that the allegations con- 
tained in paragraph 9 of the complaint in this action involve a question 
which is res judicata and ask that the pleadings, affidavits and judg- 
ments rendered in the action brought by A. A. MeDonald and wife, 
Mary Reade McDonald, against these defendants be considered a part 
of this answer by reference thereto as fully as if set out herein.” 

The above matter of res judicata, the affidavit of defendant, A. A. 
McDonald, and the affidavit of M. M. Elliott, president of the defendant, 
Chickamauga Trust Company, trustee, were all in evidence in the 
court below. 

The court below rendered the following judgment: “This cause coimn- 
ing on to be heard before the undersigned judge of the Superior Court, 
and being heard upon the pleadings and affidavits of plaintiffs and de- 
fendants: It is hereupon ordered and adjudged that the restraining 
order heretofore issued in this case be, and the same is hereby dissolved, 
the court having found as a fact that the deed of trust from «A. A. 
McDonald and wife to the Chickamauga Trust Company, trustee, is a 
prior lien to that of the Bank of Coats, and the said defendants are 
hereby permitted to proceed to foreclose their deed of trust.” 

The judgment of the court below is affirmed on authority of Roebuck 
v. Carson, 197 N. C., 492. 

Affirmed. 





EMMA RATCLIFFE vy. W. H. DUNCAN. 
(Filed 22 October, 1930.) 


AppEAL by defendant from Schenck, J., at October Term, 1929, of 
SwalIn, 

Civil action in ejectment or to recover possession of a tract of land. 

From a directed verdict in favor of plaintiff, and judgment thereon, 
the defendant appeals, assigning errors. 
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Moody & Hall for plaintiff. 
Hdwards & Leatherwood and Alley & Alley for defendant. 


Per Curiam. No error having becn made to appear, the verdict and 
judgment will be upheld. 
No error. 





KoA, HELSABECKR y. H. F. VASS rv ar. 
(Filed 22 October, 1930.) 


ApprsL by defendant, H. F. Vass, from Johnson, Special Judge, at 
March Term, 1930, of Forsytu. 

Civil action to restrain sale of property under execution. 

From a verdict and judgment in favor of plaintiff, the defendant, 
Hl. F. Vass, appeals, assigning errors. 


W. TL. Wilson and Chas. R. Helsabeck for plaintiff. 
J. E,. Alexander and Lacy M. Butler for defendant, appellant. 


Per Curtam. The trial of the case accords substantially with the 
opinion rendered on the first appeal, 196 N. C., 603, 146 S. E., 576, and 
it would serve no useful purpose to reiterate the facts or to restate the 
contentions of the parties. The record is apparently free from reversi- 
ble error. The verdict and judgment will be upheld. 

No error. 


CAMEL CITY LUMBER COMPANY y. C. C. INGRAM bv at. 
(Filed 5 November, 1930.) 


APPEAL by defendants from Clement, J., at April Term, 1930, of 
ForsytTu. 

Civil action to recover for materials furnished by plaintiff and used 
by H. L. Steclman, contractor, in the construction of an apartment house 
for C. C. Ingram, owner. 

From the judgment entered on facts agreed, found or not disputed, 
the defendants appeal, assigning error. 
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Rupp rv. HoLMEsS; Cap Co, v. KRAMOs, 
A.B. Cummings for plaintiff. 
Nat S. Crews, Pred 8. Hutchins, Polikoff & Kerven, W. HH. Boyer, 
(FP, Burns, R. M. Weaver and L. V. Scott for defendants. 


Per Curiam. The record discloses 10 exceptive assighment of error 
of sufficient merit to warrant a reversal of the judgment. Hence, it will 
not be disturbed. 

No error. 


i a 


WW. RISUBEN RUDD y. R. L. HOLMES. 
(Filed 12 November, 19380.) 


AppraL by defendant from Schenck, J., at August Term, 1930, of 
GruItForp. No error. See 196 N. C., 640. 
H, R. Stanley for plaintiff. 


John W. Hester and T. Glenn Henderson for defendant. 
Per Curtam. We have examined the exceptions of the appellant and 


lave discovered no error which entitles him to a new trial. 
No error. 


YELLOW CAB COMPANY vy. J. VY. SAMOS. 
(Filed 19 November, 1930.) 


Appa by plaintiff from Moore, J., at March Term, 1930, of Ric- 
MOND. 

Civil action and cross-action for damages arising out of a collision 
between plaintiff’s Chrysler sedan and defendant’s Buick automobile, 
which occurred on Highway No. 20 near the town of Rockingham, 
N. C., with the owner of each car alleging negligence on the part of the 
driver of the other. 

The jury awarded the defendant $25 on his counterclaim, after finding 
that the collision was due to the negligence of plaintiff’s driver. Plain- 
tiff appeals, assigning errors. 
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PILoT Co. v. MOTSINGER. 
F. Donald Phillips for plaintiff. 
Fred W. Bynum for defendant. 
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Per Curtam. No substantial error appears on the vecord, hence the 
verdict and judgment will be upheld. 
No error. 


eer re a ee ee 


VHE PILOT COMVANY y. CHESTER MOTSINGIER., 
(Filed 26 November, 1030.) 


ApreaL by plaitiff from judgment of Slack, J., at September Tern, 
1930, of ForsytH. Afiirmed. 

Thiseaction to recover of defendant the sum of $850, the amount of a 
note executed by him, dated 15 November, 1922, and due one year after 
date, was begun in the Forsyth County Court, on 19 February, 1930. At 
the trial in said court the issue submitted to the jury, to wit, “What 
amount, if any, is the defendant indebted to the plaintiffs?” was an- 
swered, “Nothing.” 

From judgment that plaintiff recover nothing of the cefendant in this 
action, plaintiff appealed to the Superior Court of Forsyth County, 
assigning errors based on exceptions to the admission of evidence, and 
to instructions to the jury in the charge of the court to the jury. 

From the judgment of the Superior Court, overruling its assignments 
of error, and affirming the judgment of the Forsyth County Court, 
plaintiff appealed to the Supreme Court. 


Ratcliffe, Hudson & Ferrell for plaintzff. 
Archie Elledge for defendant. 


Per Curram. We find no error in the judgment of the Superior 
Court, overruling plaintifi’s assignments of error on its appeal to that 
court, and affirming the judgment of the Forsyth County Court. The 
judgment is, therefore, 

Affirmed. 
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PORTER v. MINING CO.: STATE t. FLETCTIER., 








CoA. PORTER vy. JACKSON GOLD MINING COMPANY ann 
IL. BARNETTE NEWBY. 


(Filed 26 November, 1930.) 


Avprau by plaintiff from Moore, J. at March Term, 1930, of Union. 
Admissions in answer sufficient to overcome defendant’s motion of 
nonswuit in this ease. 


Vann & Milliken for plainteff. 
H. B. Adams for defendants. 


Per Curram. The plaintiff brought suit against the defendants for 
the sum of $3,900 for services alleged to have been performed under a 
contract made in the month of October, 1927. The defendants denied 
liability, Newby alleging that he had paid the plaintiff the entire amount 
he had agreed to pay and set up a counterclaim against the plaintiff 
for 640.87. When the plaintiff had introduced his evidence and rested 
the defendants moved for judgment of nonsuit and the motion was 
alowed. The plaintiff excepted and appealed. 

We affirm the judgment of nunsuit as to the Jackson Gold Mining 
Company, but in view of the admission in Newby’s answer in reference 
to his agreement with the plaintiff and the plaintifi’s testimony im 
respect to it we are of opinion that as to Newby the judgment of non- 
suit should be set aside. 

Judgment affirmed as to Jackson Gold Mining Conipany and re- 
versed as to Newby. 





STATIS vo BAXTER FLETCHREE. 
(Filed 3 December, 1930.) 


AvpraL by defendant from Slack, J., at August Term, 1990, of 
WILKES. 

Criminal prosecution tried upon an indictinent charging the defend- 
ant, in four separate counts, with prostitution and assignation and with 
aiding and abetting prostitution and assignation, contrary to C. &., 
$357, and 4358. 

From an adverse verdict and judgment entered thereon, the defendant 
appeals, assigning errors. 
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(TARLAND t. WRIGHT: TRON vv, REFINING C'O. 
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Attorney-General Brummilt and Assistant Attorney-General Nash for 
the State. 
Trivette & Holshouser and FJ. McDuffie for defendant. 


Per Curtam. It is conceded by the Attorney-General that the State’s 
evidence fails to make out any one of the offenses charged. No useful 
purpose would be accomplished by setting out the evidence. The motion 
to nonsuit will be allowed under C. 8., 4643, 

Reversed. 





CALVIN GARLAND vy. J. WALVER WRIGHT. 
(Filed 3 Deeember, 1930.) 


AprEaL by defendant from Jlarding, J., at April Term, 1930, of 
MitTcHELL. 

Civil action for specific performance of a written contract to convey 
a certain tract of land in consideration of a right of way over other 
lands, and to recover damages for trespass. 

From a judgment in favor of plaintiff, with damages assessed at $90, 
the defendant appeals, assigning errors. 


Walter C. Berry and J. W. Pless for plaintiff. 
McBee & McBee and T. C. Bowie for defendant. 


Per Curiam. The appellant has failed to show that reversible error 
was committed on the trial. Hence, the verdict and judgment will be 
upheld. 

No error. 





a nn re es 


J. FRANCIS TRON, Jk., ADMINISTRATOR, vy. SINCLAIR REFINING 
COMPANY ET AL, 


(Filed 8 December, 1930.) 


AppEaL by defendant, Sinclair Refining Company, from Shaw, J., at 
August Term, 1930, of Burke. 

Civil action for wrongful death brought against Sinclair Refining 
Company, a corporation chartered under the laws of the State of 
Maine, and B. D. Williams and R. A. Self, citizens and residents of 
Catawba County, N. C. 
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MacRakE wv. DETECTIVE AGENCY. 





Motion by nonresident, corporate defendant, to remove cause to the 
District Court of the United States for the Western District of North 
Carolina for trial. Motion denied, and movant appeals. 


J. Francis Tron, Jr, 8. J. Ervin and S. J. Ervin, Jv., for plainteff. 
C. H. Gover for defendant, Sinclair Refining Company. 


Per Curtam. The petition for removal, besides showing the presence 
of the requisite jurisdictional amount, asserts a right of removal on the 
ground of diverse citizenship, and alleges that the resident defendants 
have been fraudulently joined to prevent such removal. 

No new question of law is presented by the appeal. The trial court 
held that the case was controlled by the line of decisions of which 
Givens v. Mfq. Co., 196 N. C., 877, 145 8S. E., 681, and Crisp v. Fobre 
Co., 198 N. C., 77, 186 S. E., 238, may be cited as fairly illustrative, 
while the appellant contends that the principles announced in Coa v. 
Lumber Co., 1938 N. C., 28, 186 S. E., 954; Johnson v. Lumber Co., 189 
N. C., 81, 126 S. E., 165, and Rea v. Mirror Co., 158 N. C., 24, 78 
S. E., 116, are more nearly applicable. No error in the ruling of the 
trial court has been shown. 

Affirmed. 





in i 


JAMES MacRAE vy. THE WILLIAM BURNS INTERNATIONAI, 
DETECTIVE AGENCY, Inc. 


(Filed 10 December, 1930.) 


AvpraL by defendant from Oglesby, J., at October Term, 1930, of 
Buncomse. No error. 


Martin & Martin for appellant. 
J.C. Cheesborough and W. A. Sullivan for appellee. 


Per Curtam. The plaintiff brought suit to recover an amount alleged 
to be due him by the defendant for services rendered in the capacity of 
an attorney. The issue was answered against the defendant and the 
plaintiff was given a judgment. We have examined the appellant’s 
exceptions and find 

No error. 
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NORMAN FE. BYRUM v. A. TD. HOUT ann RICHARD McNEAL.. 
(Filed 10 December, 1930.) 


AppraL by plaintiff from Vunn, J., at January Term, 1930, of Pas- 
guoTank. Affirmed. 

This was an action for actionable negligence brov.ght by plaintiff 
against defendants. The plaintiff alleged: “(1) That the defendant, 
A, B. Houtz, is now, and was at the times hereinafter set forth, the 
owner and in possession of a sawmill situate in the county of Per- 
quimans, in said State, and at the time of the injuries hereinafter com- 
plained of, was engaged in operating said mill for the manufacture of 
lumber and staves.” 

The defendants’ answer to the complaint says: “Section 1 of the com- 
plaint is denied.” 

The issues submitted to the jury were as follows: 

“1. Was the plaintiff injured by the negligence of the defendant, 
Richard McNeal, as alleged in the complaint? 

2. Was the plaintiff injured by the negligence of the defendant, A. B. 
Houtz, as alleged in the complaint? 

3. Did the plaintiff assume the risk of lus injury as alleged in the 
answer ¢ | 

4. Did the plaintiff, by his own negligence, contribute to his injury, 
us alleged in the answer? 

5. What damages, if any, is the plaintiff entitled to recover?” 

The court below rendered the following judgment: “This cause coming 
on now to be heard and being heard, and issues having bzen submitted to 
the jury as appears of record; and the court having announced, at the 
conclusion of the testimony, that he would charge the jury upon the 
sceond issue as follows, to wit: If you believe the evidence, and find the 
facts to be as all the evidence tends to show, then it world be your duty 
to answer the second issue No; and the plaintiff, through his counsel, 
having thereupon stated, in open court, that he electec. to take voluu- 
tarily, a judgment as of nonsuit as to the defendant, Richard McNeal, 
and that, in deference to the court’s announced views and ruling upon 
the second issue, he further elected to submit involuntarily to a judg- 
ment as of nonsuit as to the defendant, A. B. Houtz. Now, therefore, 
it is ordered, decreed and adjudged that judginent as of nonsuit be, and 
same is hereby entered, and that the defendants go without day.” 


W.S. Privott, H. R. Leary, Ehringhaus & Hall for plaintiff. 
McMullan & LeRoy for defendants. 
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Per Contam. Plaintiff contends that “The sole question presented 
on this record is whether plaintiff offered and was permitted to intro- 
duce sufficient evidence to make out a prima facie case of liability 
against defendant, A. B. Houtz, or whether the judge was justified in 
intimating an opinion adverse to plaintiff’s right to recover as against 
said defendant.” 

We do not think there was any error in the rulings of the court below 
or the judgment signed. We see no merit in plaintiff’s assignments of 
error. We do not think the evidence sufficient to be submitted to the 
jury. Denny v. Snow, ante, 773. The judgment of the court below is 

Affirmed. 





WILLIAM A. SULLIVAN v. J. Eb. SWAIN Er AL. 
(Filed 10 December, 1950.) 


ApeeaL by plaintiff from Webb, J., at May Term, 1930, of Buy- 
COMBE, 

Appheation for writ of mandamus to require the defendant, board of 
elections of Buncombe County, to place the plaintiff’s name on a ballot 
to be used in the Democratic primary, 7 June, 1930, for nomination as 
candidate for office of judge of the General County Court of Buncombe 
County in the general election to be held 4 November, 1930, denied 
because, under the law, it was not clear that the defendant, board of 
elections, had ruled erroneously in declaring that no election was to be 
held for said office in 1930, for that the term of the present encumbent 
did not expire until 81 December, 1931. No primary election was held 
in June, 1930, for said nomination; and no election was held in Novem- 
ber, 1930, for said office. 

Plaintiff appeals, assigning error. 


A. Hall Johnston, J. M. Horner, Jr., and William A. Sullivan in 
propria persona for planter. 
No counsel for defendants. 


Per Curiam. Dismissed as moot on authority of Pruztt v. Wood, 
ante, 788, and Rasberry v. Hicks, ante, 702. 
Appeal dismissed. 
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GUY v@ GOULD; LUMBER Co, v, LATHAM, 


WoW. GUY vy. C. A. GOULD Ev At. 
(Filed 10 December, 1930.) 


ApPEAL by defendants from //arding, J., at July Term, 1930, of 
McDowett. 

Civil action instituted in McDowell County, the county of plaintiffs 
residence, to recover for rent due on land situate in Buncombe County. 

Motion by defendants, after filing answer, to transfer cause to Bun- 
combe County for trial as the proper venue for said action, in that, it is 
alleged, the action is to determine some right or interest in real estate, 
or for the recovery of personal property. C. S., 468. Motion over- 
ruled. Defendants appeal. 


Winborne & Proctor for plaintiff. 
Vonno L. Gudger, Kitchin & Kitchin and J. Scroov Styles for de- 
fendants, 


Pxrr Curiam. <A careful perusal of the record fails to manifest any 
error in the ruling of the trial court. Causey v. Morris, 195 N. C., 532, 
142 8, E., 783; Carnegie v. Perkins, 191 N. C., 412, 181 S. E., 750. 

Affirmed. 





NUGLER LUMBER COMPANY vy. SAMUEL W. LATHAM et at. 


(Filed 10 December, 1980.) 


AppEaL by defendants from Nunn, J., at May Term, 1930, of Brav- 
VORT. 

Civil action for trespass. 

Judgment for plaintiff. Damages assessed at five cents. Defendants 
appeal. 


H.C. Carter for plaintiff. 
A. W. Basley and L. M. Scott for defendants. 


Per Curtam. Dismissed on authority of Pruitt v. Wood, ante, 788, 
for failure to comply with rules 2714 and 28. 192 N.C., p. 852. 

Motion for new trial on ground of newly discovered evidenee denied. 
Johnson v. R. B., 163 N. C., 431, 79 S. E., 690. 


Appeal dismissed. 
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STATE Vv. SCOGGINS. 








STATE vy. BILL SCOGGINS. 
(Filed 10 December, 1930.) 


Appra by defendant from Moore, J., at April Term, 1930, of Pog. 

Criminal prosecutions tried upon indictments charging the defendant 
(1) with having and keeping in his possession spirituous or vinous 
liquors for the purpose of sale (C. S., 3379) and with transporting the 
same (CO. §., 8411(b), and (2) with resisting an officer in violation of 
C.S., 4378. 

From an adverse verdict on both indictments, and judgments of 
cighteen months on the roads on each indictment, te run concurrently, 
the defendant appeals, assigning errors. 


Attorney-General Brummilt and Assistant Altorney-General Vash for 
the State. 
Quinn, Hamrick & Harris and J. 8. Dockery for defendant. 


Per Curtam. <A careful examination of the records reveals no rever- 
sible error committed on trial. The cases are simple and involve no new 
question of law. It would serve no useful purpose to set out the evi- 
dence. 

No error. 


APPEALS FROM SUPREME COURT OF NORTH CAROLINA PASSED 
UPON IN SUPREME COURT OF THE UNITED STATES 





Harry E. Cole vy. Seaboard Air Line Railway. Petition for writ of 
certiorari denied. 


W. C. Clark v. A. J. Maxwell, Commissioner of Revenue for State of 
North Carolina. Judgment affirmed. 


APPEALS FROM SUPREME COURT OF NORTH CAROLINA PENDING 
IN SUPREME COURT OF THE UNITED STATES 


Hans Rees’ Sons, Inc., v. State of North Carolina ea re’. A. J. Maxwell. 
Commissioner of Revenue. 


Great Atlantic and Pacific Tea Company ef al. vy. A. J. Maxwell, Com- 
missioner of Revenue. 


APPLICATION FOR LICENSE TO PRACTICE LAW 


NOTICE GIVEN BY APPLICANTS FOR LAW LICENSE 


AS a condition precedent to his right to apply for license. every applicant 
for license to practice law in this State, either under the Comity Act or by 
taking the prescribed examination, shall notify the Clerk of his intention to 
become an applicant on or before noon of the 15th day of December next 
immediately preceding the January examination if he wish to apply for 
license at the January examination, and on or before noon of the 15th day 
of July next immediately preceding the August examination if he wish to 
apply for license at the August examination. This notice must be in the 
Clerk’s office within the time specified, and mailing it in time to reach his 
office will not suffice unless actually received by him before the expiration 
of the time herein designated. 


PRESENTATION OF THE PORTRAIT 


OF THE LATE CHIEF JUSTICE OF THE 
SUPREME COURT 


WILLIAM ALEXANDER HOKE 


BY 
HAMILTON C. JONES 


2 SEPTEMBER, 1930 


It is a rare privilege that has fallen to me to be commissioned by the 
family of Chief Justice William Alexander Hoke to present to you a 
portrait of this distinguished jurist and North Carolinian, that his 
picture upon these walls may be a constant reminder of his sterling 
character, lovable nature, rare virtues and large accomplishments. I, 
therefore, present this likeness that it mav be a pole star to the Bench 
and Bar of North Carolina as they come into this historical room and 
Court, to earry on the work that the subject of this portrait was so 
ilustriously engaged in for a period of twenty years, inspiring them to 
emulate his great example, and furnishing as it will, a fitting and per- 
petual memorial to his transcendent ability and masterful contributions 
to the jurisprudence of North Carolina. Few men in the pubhe life of 
North Carolina have ever received from its people a greater love or a 
higher regard, than this eminent Judge aud lawyer. 

William Alexander Hoke was born at Lincolnton, North Carolina. 
25 October, 1851, and died at Raleigh, North Cavolina, 13 September, 
1925. He was the only son of John Franklin Hoke and Katharine 
Wilson Alexander, who was the eldest danghter of Wilham Julius 
Alexander and Elvira Katharine Wilsou, Judge Hoke being the great 
grandson of the Revolutionary hero, William Lee Alexander and Eliza- 
beth Henderson. His family ou both sides has been influential in the 
public affairs of the State and country for many years. 

The Hokes were among the virile leaders of the Democratic party i 
the °40’s and ’50’s and their leadership, together with other outstanding 
men in the party brought it from a minority to a majority party that 
has controlled the State for many years. In fact, with few lapses, the 
Democratic party bas been in control since Michael Hoke stirred the 
State in his unsuccessful campaign for Governor. The Deinocracy of 
the Hokes was deep-rooted and founded upon the principle of equal 
rights to all men and hostility to every form of tyranny. 

Colonel John Franklin Hoke, his father, was Adjutant General in 
North Carolina in 1861, later Colonel of the 30th Regiment and was 
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udvanced finally to the rank of Colonel of the 23d. His father’s nephew 
was even more distinguished, being the late General Robert F. Hoke. 
one of the bravest and most brillant Major-Generals in the Confederate 
Army. Colonel Hoke, it was said, recalled with much pride how his 
son, Alex, who was then only nine years old, and filled with martial 
ambition, insisted upon accompanying his father to the front. Colonel 
Hoke was the leader of the bar in Lincoln and adjacent counties, but 
hike his distinguished nephew, Robert, preferred private life to public 
office. 

On his maternal side, his ancestors were among the outstanding leaders 
of the State, reaching back to pre-revolutionary days. His grandfather 
was Wilham Julius Alexander, one of the most brilliant lawyers of his 
day, his great-grandfather being Hon. Joseph Wilson, one of the most 
powerful lawyers and solicitors of Western North Carolina. His great- 
great uncle, was Nathaniel Alexander, of Mecklenburg County, elected 
Governor of North Carolina in 1805, a graduate of Princeton University 
and the only doctor of medicine to hold the office of Governor in the 
history of the State, his death on 7 March, 1808, at the age of fifty-two 
years, ending a most promising career. So his mother’s people, like 
the Hokes, were brilliant leaders in the pubhe and prefessional life of 
their day, his forbears being makers of history on both his maternal and 
paternal sides. 

On 16 December, 1897, Judge Hoke was married to Miss Mary McBee 
of Lincolnton, North Carolina, a charming woman of a distinguished 
family, and it was a particularly joyful event that their wedding was 
the golden anniversary of the wedding of the parents of Mrs. Hoke. 
This marriage was an ideally happy one, and their home a center of 
culture and charm until her death in 1920. There was born of this 
union one daughter, Mary McBee, who was a charming and devoted 
companion of her father from the time that she was a tiny girl until 
the day of his death. No companionship could have been closer or 
dearer than that existing between this adoring father and devoted 
daughter. 

At the end of the war, William Alexander Hoke was fourteen years 
old, and from that time until he reached his majority, was raised and 
instructed in that period of reconstruction which molded so many men 
of fine character and genius to later serve their State and nation. 

After receiving his early education, Judge Hoke entered upon the 
study of law, having the privilege of being a student and sitting at the 
feet of that great lawyer and trainer of so many brilliant members of 
the North Carolina Bar, Chief Justice Pearson, who conducted a law 
school at Richmond Hill, North Carolina, and was admitted to the bar 
on his twenty-first birthday, 25 October, 1872. After securing his 
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license, Judge Hoke practiced law at Shelby for a time and later at 
Lincolnton. During this period and until 1891, when he was elevated 
to the Superior Court Bench, Hoke was one of the outstanding lawyers 
and practitioners in the Picdmont section of North Carolina. He early 
showed unusual legal talent and an exceptional mind, rare traits of 
character and above all, a personality that radiated respect and love in 
every circle in which he moved. 


LEGISLATOR. 


In 188%, he was nominated by his county for the House of Repre- 
sentatives in Raleigh. At that time, it was the custom for the Demo- 
cratic and Republican candidates to have joint debates, and the joint 
discussion between Judge Hoke and his Republican opponent is one of 
the most interesting events in Lincoln County’s history. His opponent 
was a very active, shrewd and militant politician, but lacked the poise 
and presence on the public platform that Judge Hoke possessed to such 
a marked degree. ‘This lack of poise Judge Hoke discerned as his 
vreatest weakness, and after their first debate he began to play upon 
this chord in a most able manner, In fact, it is said by.those who heard 
the debate, that no actor could have beaten Judge Hoke in disarming 
his opponent. After his antagonist had spoken in the usual fervid 
political style, Judge Hoke arose to speak with the greatest dignity. It 
was said that he really rose higher than his natural height and hesitated 
almost minutes before making any remarks whatever. He realized that 
dignity and presence were among his best weapons in this debate and it 
is said that even before he uttered a word, his opponent was routed by 
the contrast the two men presented on the platform. It is needless to 
say that he won in this election and came to the General Assembly in the 
vear 1889, 

There were important questions before the Assembly in this critical 
period, and before the close of the session, by the common consent of all, 
withough serving his first term, he won a place among the ablest and 
wisest leaders of that body, being chairman of the important Judiciary 
(‘ommittee. No legislator in this generation showed a greater mastery of 
the problems that he was helping to solve. His information was full 
uid accurate, his logic unanswerable and his expressions direct and 
able, and with these qualitics he won many a victory over older members 
of the Legislature. TLere he exhibited for the first time in the affairs of 
the State, the courage aud wisdom which afterwards developed and 
vipened in passing years to such a marked degree. Indeed, his exlibi- 
tion of fine legislative qualities caused him to be frequently mentioned 
as ideal Representative in the United States Senate froin the State of 
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North Carolina, although it is well known that he did not himself 
seriously entertain this ambition. 

The State Chronicle in speaking of him as a legislator, said: “He 
was a leading member of the last North Carolina House of Representa- 
tives and made a reputation second to that of no member of that body. 

Alexander Hoke will attain high honors, and we predict that he 
will be Governor of North Carolina.” 

It 1s an interesting incident that during this campaign of 1888 for 
the Legislature, the Democrats, as a feature of the campaign, staged a 
large horseback parade in the town of Lincolnton, and .\lex. Hoke, being 
one of the candidates for the Legislature, occupicd a conspicuous place 
in the parade. It seems that his father, returning from court at Shelby 
the day of the parade, arrived just in time to view the Democratic 
display, and stepped out on the porch of his residence on Main Strect 
for this purpose, and as the parade passed by waved lis hand to his son 
in the procession and suddenly breathed his last, passing into the great 
beyond and leaving behind him a fine contribution to the many splendid 
pubhe achievements of this great family. 


SuPERTOR Court Juvar. 


In 1890 Judge Hoke was nominated for the Supericr Court Bench 
at a notable convention at Lincolnton. It was one of the most exciting 
and hotly contested convention nominations in the histovy of Piedmont 
Carolina. The candidates were W. .A. Hoke, of Lincoln; M. IH. 
Justice, of Rutherford, and John Vaun, of Union, three brilliant law- 
vers and outstanding leaders of the bar in Piedmont Carolina. The 
district embraced Union, Mecklenburg, Gaston, Lineoln, Cleveland. 
Rutherford and Catawba counties. Judge Burwell, of Charlotte, was the 
campaign manager and floor leader at the convention for Mr. Vann, 
being his former law partner. Judge Burwell carried two-thirds of the 
Mecklenburg delegation for Mr. Vann for more than sixty-five ballots. 
One-third of the Mecklenburg delegation was headed by Mr. E. T. 
Cansler, Sr., of Charlotte, who was one of the leaders for Judge Hoke. 
and made a brilliant speech seconding Hoke’s nomination, Captain 
Hoyle, of Cleveland Couuty, making the nominating speech. Hoke had 
the vote of Lincoln, some of Cleveland, and some of Gaston. Justice 
had the vote of Rutherford, some of Cleveland and of Catawba; Vann 
the vote of Union and part of Mecklenburg. The contest was long and 
fiercely waged, taking sixty-six ballots to make the choice, although 
IToke lucked only twenty votes of being nominated after the first few, 
ballots. The crisis came when that distinguished citizen of Mecklenburg, 
Judge Burwell, stated to those of the Mecklenburg delegation who had 
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voted solidly and consistently with him for Vann, that they could vote 
for whom they pleased, but as for him, he would cast his vote for Hoke. 
On this statement from their leader, the entire Vann wing of the Meck- 
lenburg delegation joined the original Hoke delegation, and he was 
nominated on the next ballot. 

Judge Hoke took his seat in January, 1891, on the Superior Court 
Bench. This was in the good old days when sectional division did not 
deny to all portions of North Carolina the privilege of having Western 
judges hold court in the Eastern counties and vice versa. Had the 
present rule of dividing the State prevailed, one-half of our State would 
have been deprived of the fine judicial attainments of this great lawyer 
us a nist prius judge in North Carolina. It is a possibility that he 
would not even have been elected to the Supreme Court Bench because 
his gifts would not have been so well known to the whole State. He was a 
splendid Superior Court judge and ranked as high in the opinion of the 
members of the bar and people of this State as any man who ever held 
this exalted position, which wields such a large and wholesome influence 
in the life of our State. 

Judge Hoke greatly endeared himself to the people of the State, espe 
cially to the members of the legal profession. He inspired in them the 
greatest respect and admiration, and at the same time a feeling of ten- 
derness that was little removed from love. No man ever sat on the 
bench of North Carolina who enjoyed or deserved in greater measure, 
the love and affection of the people of the State. He held court in 
practically every county in North Carolina during his fourteen years 
on the Superior Court Bench, from the mountains to the sea, and left 
indelibly impressed upon the hearts and minds of thousands of his fellow- 
citizens an abiding and affectionate recollection of his kindly manner 
und wise counsel. As Chief Justice Stacy aptly expressed it, in his 
splendid address on Judge Hoke before the North Carolina Bar Asso- 
ciation, ‘His striking appearance and military bearing at once arrested 
attention and commanded respect wherever he went.” 

He fully met the requirements of a “good judge” according to the 
recital made by Rufus Choate in the Massachusetts Constitutional 
Convention of 1853: “In the first place, he should be profoundly learned 
in all the learning of the law, and he must know how to use that learn- 
ing. In the next place, he must be a man, not merely upright, not merely 
honest and well-intended—this, of ecourse—but a man who will not 
respect persons in judgment—and finally, he must possess the perfect 
confidence of the community, that he bear not the sword in vain.” 

Alex. Hoke held this important office of Superior Court judge at 
i critical time in the history of the State, from 1890 to 1904, as 
fittingly set forth in resolution adopted by the Raleigh Bar Association 
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on the death of Judge Hoke, the resolution speaking as follows: “What 
testing years these were in the life of the State. Legal learning was not 
sufficient to qualify a man for the judgeship in those days. There was 
needed an experience which ran back to the reconstruction era, a syin- 
pathy that could compass the yearnings, difficulties and aspirations of a 
struggling people and an integrity that could withstand the fires of 
intense partisanship. Judge Hoke possessed these qualities in the 
highest degree; and withal, he had that rarest of gifts, personal charm. 
Judge Hoke well understood huinan weaknesses; he did not claim to 
be free from them himself. He was just and firm in his dealings with 
the oftender, but bis was ever a gospel of the second chanee. He un- 
derstood the philosophy of the poet who wrote: 


‘In men whom men condemn as ill, 
I find so much of goodness still; 
In men whom men pronounce divine. 
I find so much of sin and blot, 
I hesitate to draw the line, 
setween the two, where God has not.’ ”’ 


During this long period of service on the Superior Court Bench, there 
were many interesting incidents which suffice to show his great courage, 
fairness and rare sense of humor, but in the economy of time, only two 
of these occurrences can be referred to. An incident showing his daunt- 
less courage and firm decision was tersely and graphically deseribed by 
Judge Stacy in his address previously referred to, describing the 
occurrence as follows: “A negro was brought into his court, charged 
with a capital assault upon a white woman. There was much excite- 
ment in the community over the occurrence. The crime had been com- 
mitted only the day before. The defendant lodged a motion for a con- 
tinuance upon the ground that he had not had time to summons his 
witnesses or to get ready for trial. It was suggested that a lynching 
would probably take place if the case were not tried at that term of the 
court. To this the judge promptly replied: ‘If there is to be any 
violence, it is better for the prisoner to be lynched by the mob than to 
be mobbed by the court.’ This nugget of truth and wisdom, so tersely 
and epigrammatically expressed, attracted the immediate attention of 
the whole State and country at large. The case was continued for a 
week, the defendant given the opportunity to prepare his defense, ani 
there was no lynching.” 

An incident showing his superb humor and his appreciation of a 
joke on himself was referred to and humorously expressed by Judge 
Murphy in his address before the North Carolina Bar Association at 
Wrightsville Beach in June, 1926, Judge Murphy using the following 
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language in narrating the experience: “He told me he was trying an 
insurance case in Perquimans County or Hertford County—I forgot 
which—where the plaintiff had brought an action on a fire insurance 
policy for the destruction of a storehouse. The amount involved was 
$2,500. After the evidence was all in, Judge Hoke reached the conelu- 
sion that under the facts and the law and the conditions of the policy. 
that the plaintiff was not entitled to recover. He so told the jury. The 
jury went out and stayed a few minutes and brought back a verdict of 
$2,500. Judge again directed the jury how to answer the issue, and in 
a few minutes they brought back a verdict of $1,250. He again sent 
the jury to their room, with the same instructions, and they returned 
with a verdict of $625. By this time Judge Hoke was mad, and told 
the foreman of the jury, “Give me that issue, Vil answer it myself.” 
With great humility, smiling, the foreman said, “That’s all right. 
Judge, we will answer it. We all agreed in the jury room that 1f you 
did not back down this time, we would.” 

That he was held in the highest esteem by the members of the bar aud 
the citizens of North Carolina throughout the length and breadth of 
the State, is attested to by the many fine compliments that were paid 
him by the press as he went into one county after another winning 
the high regard and love of the people of his native State in all sections. 
In the interest of brevity, E will only quote from the Cleveland Star ot 
27 October, 1897, which had this to say of the subject of this sketch: 
“Cleveland Superior Court is in session this week and that able and 
learned jurist, Judge W. A. Hoke, of Lincolnton, is presiding with char- 
acteristic ability and fairness. In times when unworthy inen have been 
elevated to office and the standard of the judiciary lowered in conse- 
quence, it is really refreshing to have such an ideal judge as the presid- 
ing officer at this court to visit our county. Conceded on all sides to be 
one of the ablest and purest judges in this State, Judge Hoke is also 
one of the noblest and truest of men, and to paraphrase the poet’s words, 


‘“recian chisel neyer traced 
A miniier form or kindlier faeel 


Honest, able, fearless, kindhearted and absolutely incorruptible, Judge 
Hoke wears the judicial robes with becoming fitness.” 

Articles equally as complimentary of Judge Hoke appeared in thie 
papers throughout North Carolina in every section during this period 
that he was impressing the State and its people so favorably. 

Alex. Hoke was so popular in Mecklenburg County and his associa- 
tion through kinship and otherwise so identified with it, that when the 
committee in charge of dedicating the new courthouse which was built 
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n Mecklenburg County in 1896, and which was dedicated on 2 October, 
1897, was looking around to select the proper judge to preside over the 
dedication exercises, there was but one judge in the State who properly 
fitted in the picture. He was William Alexander Hoke. It was so ar- 
ranged with the Governor that he would be on hand for these very im- 
portant exercises. So on this date, with great dignity and appropriate 
exercises Judge Hoke conducted the dedicatory proceedings with such 
men as Judge Armistead Burwell, Hon. Clement Dowd and the late 
Flamilton C. Jones, making interesting and thoughtful addresses; his fit- 
ness for this task being aptly described by Colonel Jones in his brief 
remarks, who in speaking of Joseph Wilson, the great-grandfather of 
Alex. Hoke, says: “He was an ancestor of that distinguished gentleman 
who presides here today, and whom we are proud of as our judge. We 
recognize his great ability and his aptitude for this position. He would 
have had less excuse for not being a great lawyer than any man of my 
acquaintance.” As a climax to the exercises, Judge Hoke made a brief 
but able address in which he exhibited one of his outstanding qualities 
which made him a big man, that is, innate modesty, spealsing in part as 
follows: “For I tell you, my countrymen, that it is a precious thing to 
wear the regard of this bar and this people. . . . You stand now 
where you have stood, in the forefront of what is best and noblest in our 
civilization, and if I have been enabled to fill this high office acceptably, 
to which your kindness has preferred me, and to accomplish some good 
in its administration, which my brethren here so kindly stated in your 
hearing, it is in no slight measure due to the fact that I have had the 
iussistance and association of a trained, capable and patriotic bar, and 
the inspiration and approval of an intelligent, earnest-minded and sound- 
hearted people. It is a great honor to be the chosen judge of such i 
people, and it is a reward greater than T deserve to wear their esteem 
and approval.” 

The press of the State during the time of his encumbeney on the 
Superior Court Bench was replete with high compliments and com- 
mendation for the subject of this sketch. ‘Che excerpts from papers 
throughout the State in Western, Piedmont and Easterr. North Caro- 
lina such as the typical ones recited heretofore show lustrously the splen- 
did impression made by Judge Hoke as a nis? prius judge and the high 
esteem and love that the people of his native State held for him. These 
articles written at the time of his gripping hold on the State and these 
occasions such as the dedication of the Mecklenburg County courthouse 
occurring in this important period in the State’s life, are true barome- 
ters of public opinion and express accurately the pulse of the people. 
They indisputably prove that the bar and the people of his State recog- 
nized him as the embodiment of the hopes and ambitions of the people 
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and as a trial judge without superior in the State’s history. The average 
man loved and admired him and hesitated not to show it. 

For fourteen years he held this important and exalted position with 
rare ability, impartiality and learning. Inflexible honesty, dauntless 
courage, mastery of law, love of justice and loftiness of character mouldeci 
this outstanding nisi prius judge as the idol of the people, and they 
sustained an irreparable loss when he stepped froin among them to a 
more exalted position on the Supreme Court of North Carolina. Through 
the various channels of the people of this State. “He sailed an unvary- 
ing course, towards truth, honor and justice.” 

In 1904 at a spirited convention in Greensboro, Judge Hoke was 
nominated by the Democratie party for Associate Justice of the Supreme 
Court, winning the nomination over Judge M. HW. Justice of Ruther- 
fordton, and being elected in the fall of that vear. Hoke sat as Associate 
Justice of the Supreme Court from the Spring Term of 1905 until the 
Spring Term, 1924, and as Chief Justice of the Supreme Court from 
2 June, 1924, until his resignation on account of ill health on 16 March. 
1925, then becoming an Emergeney Judge. During this long period of 
distinguished service, he wrote a mass of opinious, enunciating legal prin- 
ciples and doctrines that are the foundation of the law of North Caro- 
lina on many important subjects. From the 137th to the 189th North 
Carolina Reports, inclusive, the opinions of Justice Hoke are to be 
found, covering a wide range of subjects and erecting for him a monu- 
ment which wil] be an everlasting tribute to his brilliant intellect, his 
deep-rooted sense of justice and his almost uncanny appreciation of the 
hopes and aspiratious of the people of his State. 

His style always trenchant and forceful, characterized at all times by 
accuracy and facility of expression, cuts to the heart of the subject and 
gives his opinion an elucidation and clearness which leaves no vestige of 
doubt as to the principle of law that he is enunciating. His style seems 
to have been an inherited one, as it was displayed from the time that he 
was assigned his first opinion at the Fall Term of 1905 until his resig- 
nation from the Bench during the Spring Term of 1925. His opinions 
are always incisive and essentially just and show that at all times he was 
appreciative of the people’s rights and guarded them diligently. 

One of his first opinions, Jones v. Commissioners, 137 N. C., 579, 
filed 28 March, 1905, is written in strong, lucid style, and holds that it is 
a matter of vital Importance that the good name and eredit of a county 
be jealously guarded, construing “authorize and empower” in the statute 
to be mandatory upon the commissioners of Madison County to issue 
bonds to fund accrued indebtedness for necessary expenses. 

Next in Fayetteville Street Railway Company v. Ratlroad, filed 
30 October, 1906, 142 N. C., £28, he wrote a vigorous opinion, holding 
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that that railway company first locating its line had the right of way 
over all contesting lines, irrespective of whether or not rights of way 
had been secured from the property owners by the contesting companies. 
This was an important decision, in that it settled the law as to the rights 
of the public railway companies and the landowners. 

In Corporation Commission v. Manufacturing Company, 185 N. C., 
17, he handled this important tigation between the Southern Power 
Company and a number of leading cotton mill owners in a very skilled 
ivanner, writing a strong opinion recognizing the absolute right of the 
electric power company to charge rates that are reasonable and just, at 
the same time definitely holding that the Corporation Commission had 
the absolute power to fix rates on electricity generated in another State, 
transported to this State, distributed and sold here. In chis opinion he 
showed his facility as a writer and his power to express in ornate lan- 
guage sound legal principle, “There must be the strict giardianship bv 
the State outlined by statute and enforced by judicial and administra- 
tive officials, to protect for public use the bounty of heaven, whether 
folded in the recesses of the earth, laid up from countless ages for the 
benefit of future generations of men, or created by the waters falling 
from the skies from which power is made for the necessities of men.” 

In Small v. Morrison, 185 N. C., 579, filed 8 June, 1928, we find him 
holding that it is against the policy of the law to permit an unemanci- 
pated minor child to sue his father for personal injury, speaking 
vloquently in this opinion of the sanctity of the home. 

In Citizens Company v. Asheville Typographical Union, No. 262. 
filed 22 January, 1924, 187 N. C., 42, we find him concurring in the 
opinion of the Court written by Judge Clarkson. expressing boldly his 
views with reference to the right of employer and employee in labor 
urises. 

Other cases of public interest are Beclon v. Dunn, 167 N. C., 559: 
May v. Loomis, 140 N. C., 350; Broadstreet Bank vy. National Bank of 
Foldsboro, 183 N. C., 463; Yellow Cab Company v. Creasman, 185 
N. C., 48, and Lacy v. Indemnity Company, 189 N. C., 24. 

In criminal cases his opinions exhibit a strong desire to give each 
citizen a fair and impartial trial, at the same time showing a determina- 
tion to punish those who have flagrantly and intentionally violated the 
laws of the land, and to discharge those who have unintentionally in- 
fringed upon some statute. 

Iwo cases written soon after lis entrance upon the Sapreme Court, 
illustrate this attitude clearly. In &. v. Heum, 138 N. C., 599, a case of 
ileliberate murder where Exum killed his step-son without any excuse 
whatsoever, he affirms in an able opinion the judgment of the lower 
court in finding the defendant guilty of murder in the first degree, 
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liolding that previous threats made by the prisoner against the deceased 
ure competent. On the contrary, in 8S. v. Horlon, 139 N. C., 589, show- 
ing his even sense of justice, he was equally as aggressive in holding that 
unintentional homicide should go unpunished. In the particular ease, 
Iorton had killed a man, mistaking him for a wild turkey while hunt- 
ing on land without a permission. 

In &. ve. Barksdale, 181 N. C., 621, he showed his unwillingness to be 
influenced by press reports or public demand. Here he said, “More 
important even than a prohibition law, is the constitutional principle, 
which guarantees to every citizen charged with crime, an impartial and 
lawful trial by a jury of his peers.” 

In addition to these opinions, 8S. v. Hardin, 183 N. C., $15, S. v. 
Springs, 184 N. C., 768, all show his ability as judge of the criminal 
law and his devotion and regard for the Constitution of North Carolina 
und of the United States. 

In the field of negligence, he wrote some very able opinions, establish- 
ing for our State principles of law governing the relationship of master 
und servant which are absolutely fair to both sides of this equation: 
Hicks v. Manufacturing Company, 188 N. C., 319; Ach inney v. Allen, 
185 N. C., 562; also very frequently ably discussing general rules of neg- 
ligence; Cooper v. Railroad, 140 N. C., 209. 

He was a master of real property and raised during that period when 
this branch of the law was the most important in the field of practice im 
this jurisdiction, as attested to in the cases of Gaylord v. Gaylord, 150 
N. C., 222; Christopher v. Wilson, 188 N. C., 757, Wallace v. Wallace, 
181 N. C,, 158; Pou v. Allen, 179 N. C., 307. The deliberation and 
logic of his mind was well suited to consider and solve the abstruse prob- 
lems of real property and with him it was not a difficult task because of 
his knowledge of the old masters, Blackstone, Coke and Littleton. 

I have dwelt at some length upon the decisions of Judge Hoke, cover- 
ing his long period of service on the Supreme Court Bench as showing 
his fine judicial temperament, matchless sense of fairness, intense hu- 
manity and his passion that all men in the State of all classes should 
receive equal and exact justice before the law. 

In his long career on the Supreme Court Bench, he served with Clark, 
Walker, Brown, Henry Groves Connor, Manning, Allen, Stacy, Adams, 
Clarkson and George W. Connor, all men of strong convictions who 
hesitated not to clash sharply with him in their views of the law on any 
particular subject, yet maintained at all times the most cordial personal 
relations with their associate and he enjoyed to a remarkable degree their 
love, admiration and respect. He was a member of that great quintet 
of Judges who held sway upon the Supreme Court of North Carolina 
with such signal distinetion—Clark, Hoke, Connor, Walker and Brown: 
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vw Court which was famed throughout the nation as one of the ablest 
uppellate Courts of any State in the Union. He was the last survivor of 
this brilhant Court, for when he resigned on 16 March, 1925, as Chief 
Justice, only one of this great coterie of jurists, Judge George H. Brown, 
was living at that tine, and he had previously retired from the Suprenv 
Court Bench. 

It is interesting aud at the saime fime sad to note that while Chief 
Justice, Judge Hoke had the honor of accepting the portrait of Chief 
Justice Clark which was presented to the Supreme Court on 28 October, 
1924, and just about a month thereafter, on 25 November, 1924, received 
for the Court the sad news of the death of his devoted feiend and asso- 
ciate, Judge Henry Groves Connor, Ex-Associate Justice of the Supreme 
Court of North Carolina and of the District Court of the United States. 


Cire JUSTICE. 


When William Alexander Hoke was appointed Chief Justice by 
Governor Morrison, there was never a more popular appointment made 
in the State. It was the universal opinion that there was but one man 
who should be appointed Chief Justice, and he was Judge Hoke. Onc 
has but to read the mass of letters and telegrams sent from all parts of 
the State, from the judiciary, the bar and the leading citizens, to appre- 
ciate the universal sentiment that here was the rare occasion where the 
office absolutely fitted the man. Possessing unusual native ability, hay- 
ing served on the Superior Court and the Supreme Court of North Caro- 
lina for thirty-four years, with rare distinction, commanding the highest 
esteem of his fellow-citizens, Hoke was the only logical choice for Chief 
Justice. It is impossible to quote at any length from the mass of edi- 
torial comment and laudation of Judge Hoke as it appeared in the 
press of the State, and a still more difficult task to give mention to the 
hundreds of personal letters that came to Judge Hoke cnd his family 
both strongly endorsing him for Chief Justice, and aftcr his appoint- 
nent, commending the wisdom of the choice. 

The editorial in the Raleigh News and Observer, 3 June, 1924, pub- 
lished in the city in which he had resided for twenty years, 1s typical of 
the universal approval of his appointment throughout the length and 
breadth of the State, said article reading in part as follows: “It is 
hardly possible for Judge Hoke to add any new laurels to his judiciai 
career, which has been one of great usefulness to the State, but the 
people are fortunate in having a man of such wisdom and discretion at 
the head of the State’s most important Court. He will direct its de- 
liberations always with a view to serving the interest of the people.” 

Articles just as commendatory of the appointment appeared in prac- 
tically all of the leading newspapers of the State. 


v4 FALL TERM, 1930. 835 


PRESENTATION OF HOKE PoRTRAIY. 














Honorep as a CITIZEN. 


Judge Hoke was the recipient of many honors as a citizen independent 
of his activities as a lawyer and his long service upon the Superior and 
the Supreme Courts of his native State. He was chairman of the com- 
mission to place a suitable statue of the great North Carolina statesman, 
Zebulon Baird Vance, in Statuary Hall, in the city of Washington. 
Probably nothing in his life outside of his absorption in his judicial 
duties ever interested him more, and his diligent and able efforts re- 
sulted in the erection of a suitable statue to Vance. Vance was the 
ideal statesman to Hoke, and it was a privilege to him to answer the 
call and to preserve his form in the forum of his country where Vance 
had served with such brilliance and outstanding leadership for so many 
years. In the unveiling and presentation of this statue, 22 June, 1916, 
in Statuary Hall, Judge William Alexander Hoke made the following 
remarks about Vance: “As a man amongst us who preéminently fills the 
requirements of the act of Congress dedicating this Iall to the good 
and great men of the nation . . . an illustrious citizen, distin- 
guished for civic and military virtues. He was indeed, my countrymen, 
i great leader of his people in war and peace; great in intellect, great 
in character and achievement, great in breadth and quality of his sym- 
pathy. His people followed him with untaltering trust for more than 
thirty of the most eventful years of their history aud were uot disap- 
pointed. ‘They admired and loved the man for his integrity and his 
courage, for his wisdom and strength, his genius, his matchless eloquence 
aud far-seeing vision, for his loyal-hearted, unchanging devotion at all 
times and under all circumstances to their best interest as he was given 
light to see it. His hold upon the affections of the people of North 
Carolina endures and grows stronger with time, and we are deeply grati- 
ficd to have you with us here today in paying this tribute to his 
memory.” 

HIoke venerated and admured Vance, and it was one of the greatest 
sutisfactions of his life that he took so large a part as head of the com- 
mission in placing in Statuary Hall at the Capitol an image of Vance, 
the great North Carolina leader whom he loved and followed. Inowing 
then his devotion for and his admiration of Vance, it 1s not surprising 
that five minutes before he passed into the great beyond sitting in his 
chair at the Rex Hospital, he was telling the house physician the high 
day in his own life when he had been privileged to honor Vance. This 
was not a reference to his important part in securing the statue, but 
rather rejoicing that he lhved to see the State honor its distinguished 
citizen. He was giving in detail the reasons for the high place that 
Vance oveupied in the history and the hearts of the people of North 
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Carolina, when without pain he passed into eternal companionship with 
the only man in his long career to whom he had given absolute and 
wholehearted allegiance as a leader. 


Tlonorary DEGREES. 


Two great institutions of learning in North Carolina conferred the 
honorary degree of Doctor of Laws upon the distinguished subject of 
this sketch in appreciation of his eminent service as a judge and his 
understanding and leadership asa citizen. Dr. C. Alphonso Smith, the 
former dean of the Graduate Department at Chapel Hill, in conferring 
for the University the honorary degree of Doctor of Laws upon Judge 
Hoke, which took place at Chapel Hill in June, 1909, said in part: 
“Judge Hoke has exemplified and exhibited in every position that 
he has filled, those qualities of head and heart which North Carolinians 
love to honor. To strong convictions he adds the faculty of putting hin- 
self in others’ places so that prejudice is disarmed and justice is tem- 
pered with understanding. His ingrained honesty, his judicial poise, 
his wide charity of hand and thought, and his sense of stewardship as 
man and as citizen commend him as peculiarly worthy of the distine- 
tion which we today confer upon him.” 

Justice Hoke was also signally honored by that grea: Presbyterian 
Institution, Davidson College, who likewise conferred the honorary 
degree of Doctor of Laws upon him because of his distinguished service 
on the Bench and his fine contribution to the laws of the State of North 
Carolina. 

CruRCH MAN, 


Judge Hoke was a staunch Episcopalian throughout his life. He was 
ever active in the affairs of his church and honored by it. He served for 
many years as Vestryman of St. Luke’s Episcopal Church at Lineolnton, 
and was elected by it Honorary Senior Warden for life after his 
removal to Raleigh. In Raleigh, he attended the Church of the Good 
Shepherd and was one of its strongest supporters, but never moved his 
membership to the church at Raleigh because of his sentiment about 
the church of his nativity, St. Luke’s Episcopal Church at Lincolnton. 
He and the Right Reverend Joseph Blount Cheshire, Bishop of North 
Carolina, were intimate friends for many years, and this venerable and 
heloved North Carolinian, relied upon Judge Hoke as one of the 
strongest laymen in his Diocese. 


DEMOCRAT, 


William Alexander Hoke was a militant, loyal Democrat all of his 
life. He followed the trail blazed by his distinguished ancestors, the 
IIokes, who were for so many years virile leaders of the Democratic 
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party, and whose wise counsel was most influential in bringing the 
party from the minority to the majority party in the State. Huis long 
service of thirty-four vears on the Bench naturally prevented his active 
participation in the campaigns, but his party felt at all times that in 
Alex. Hoke it had a loyal supporter and friend and wise counsellor so 
far as was consistent with the dignity of his offiec. Before entering 
upon the Bench, he was a strong, vinde Democrat and hesitated not to 
draw swords with an adversary if 1t meant the maintenance of party 
prineiple. Zealous as he was for the Democratic party, however, he 
commanded at all times the respect, regard and real affection of thou- 
‘ands of citizens of North Carolina, who disagreed with him in party 
affiliation. Judge Woke’s love for Jeffersonian principles was so pro- 
found that tempting offers of support from opposing parties always fell 
upon deaf ears with him. 


MEMBER OF THE SOCIETY OF CINCINNATI. 


On 4 July, 1902, William Alexander Hoke was admitted into the dis- 
tinguished Society of Cincinnati, being a representative of Lieutenant 
William Lee Alexander, of the Fourth Regiment of North Carolina Con- 
tinental Infantry, an original member of the Society. From the tine 
of his admission, Judge Hoke took an active part in the meetings of the 
Society and gaye it the bencfit of his strong mentality and warmth of 
patriotic fervor. At all times, he was intensely interested in the aims 
and purposes of this historic organization and was a worthy representa- 
tive of his distinguished ancestor m the Society of Cineimnati until the 
dav of his death. 


DrvotreE or LITERATURE. 


Judge Hoke “loved the best literature aud made of himself a ian of 
letters as well as of legal lore.” His public utterances and private con- 
versation distinguished him at once as a man who was well versed 10 
the classics, and who had given literature and literary style intense 
study and observation all of lis life. Hus opinions are inoculated with 
a elassic style and his facility of expression couched in splendid English. 
at times almost quaint, indicates 2 mind that has spent long bours of 
study in perusing classical literature. At the same time, he was devoted 
to literature of a light character, and never was more pleased than to 
be able in conversation to give expression to some little verse that 
expressed a bright thought appropriate to the oceasion. Dr. Archibald 
Henderson, of the University, a close friend of Judge Hoke, in his later 
years, stated to me that he never met his distinguished friend without 
his giving expression to some new limerick or verse that he had heard 
which appealed very much to his sense of rhythm and humor. The 
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requirements of the Bench never prevented Judge Hoke from developing 
through the years his hterary attainments. 

What a life, so fruitful of result! William Alexander Hoke, a de- 
voted husband and father, distinguished citizen, brilliant lawyer, wise 
legislator, exponent of rare literary style, faithful churchman, Judge 
of the Superior Court for fourteen years, Associate Justice of the State 
Supreme Court for more than nineteen years, and Chief Justice for 
almost a year, faithful in every trust, a signal success in every stage 
of his career; an idol of the people and the embodiment of their hopes 
und aspirations. ‘Truly here was a prince among men, giving to his 
State a life that will be a benediction to all of its citizens who observe 
and follow his illustrious career. 

AAs was said by Chief Justice Stacy in the address paeaoads re- 
ferred to, “So long as the establishment of justice shall remain the end 
of all government and so long as men everywhere shall continue to seek 
the right, he will ever live with the deathless dead for in the temple ot 
the law he hath builded for himself a monument more lasting than mar- 
ble and more enduring than bronze. His epitaph is written in his own 
hand and will be found in the North Carolina Reports.” They breathe 
the spirit of justice and illustrate the truth. ‘For justice, all seasons 
summer, and every place a temple.” 

It is tradition that “The native hunter in the Indian jungle dis- 
covers by unmistakable signs when the king of the forest has passed by. 
So the lawyer when he runs through the pages of the North Carolina 
Reports and comes upon the opinions of William Alexander Hoke, he 
instantly perceives that a lion has been there.” 

Strong, brilliant, just, courageous, lovable, with unswerving loyalty, 
there met in him the qualities of true greatness. “A grea: man is made 
up of qualities that meet or make occasions.” He set for the people of 
his State a noble example that will live in the years to come and guide 
them to the higher and better things as they come under the influence of 
luis brillant career. “Great men stand like solitary towers in the city 
of God,” their achievements flashing to the world an example and ambi- 
tion to be aspired to by the generatious yet to come. His work upon 
this earth is past, but his great influence will continue through eternity. 


“Nothing can cover lis bigh fume but heaven: 
No pyramids set off his memories, 

But the eternal substance of his greatness— 
To which I leave him.” 


N.C.] FALL TERM, 1930. S3Y 
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REMARKS OF CHIEF JUSTICE STACY, UPON ACCEPTING PORTRAIT 
OF FORMER CHIEF JUSTICE WILLIAM ALEXANDER HOKE, 
IN THE SUPREME COURT ROOM, 2 SEPTEMBER, 1930 


The Court is pleased to have this portrait of its late Chief Justice, 
and it bas heard with fullest sympathy the splendid address of presenta- 
tion made by his friend and ours. 

William Alexander Hoke is one of those names for which no death 
lies in wait. It denotes a spirit, at once courageous and true, still 
vibrant in these halls. Here it lived with its fleshly screen. Here it 
lives with its finer body. Its voice is the voice of law, and it speaks 
from fifty-three volumes of our published Reports. 

To those who did not know him, words of just appraisal must scen 
but the fulsome praise which custom decrees shall be accorded the dead. 
But for the profession he served so long and well, and for those of us 
whom he honored with his friendship, his work will stand as bis mouu- 
ment, more enduring than granite, more precious than refined gold, for 
it has been wrought into the temple of the law of a great people. He put 
all of his powers to a noble task, hammered out a compact and solid piece 
of work, made it first rate, and left 1t unadvertised. 

Faithful over a few things; ruler over many. 

There is a space reserved for his portrait on the walls of this 
Chamber. ‘The Marshal will sec that it is hung in its proper place. 
The proceedings on this occasion will be published in the forthcoming 
volume of our Reports. 
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ABANDONMENT —Wite a free trader after, sco Tusband and Wite TP) dod, 2. 


ABATEMENT AND REVIVAL. 
C Death of Party and Survival of Action. 
a Actions for Negligent Injury 

1. The fact that the injury in suit did net cause the dewth of the 
injured party, but that death resulted from another cause doves not 
now prevent the survival of the action under the amendment of 
Public Laws 1915, ch. 58, C. S.. 359. 162. 461, 462. °° Puquery ev, 
R. R., 499. 


ACKNOWLEDGMENT see Deeds and Conveyances ,A ft. 


ACTIONS—Parties see Parties; consolidation of criminal actions see Crininal 
Law I f; process sce Process; trial of, see Trial, 


ADVERSE POSSESSION (Creation of easements by. see KHasements A ai. 
A Nature and Requisites of Title by Prescription. 
ec Constructive Possession 

1. Where one enters and occnpies a tract of land under a decd having 
known and visible lines and boundaries, the Jaw will ordinarily 
extend the force and effect of such possession to the outer bound- 
aries of the deed, and where there is conflicting evidence as te the 
lines called for in the deed, the question of the amount af hited 
eecupied under presumptive possession under the deed is to be 
determined by the verdict of the jury as te the lines called for 
therein, Were vw Knight, 251. 

1. Where a grantee of lots enters possession under a deed giving hin 
the vight of ingress and egress over other lands of the owner to 
terminate upon the opening of streets or alleys, he, taking in accord- 
ance with his conveyance may not tack the possession of a prior 
nudverse possessor who did not take under these conditions, in 
claiming title by twenty years adverse possession.  Wallqcee oe. 
Bellamy, TO. 


e Continuous Possession and Right to Tack Prior Possession of Aaother 


f Permissive Possession Under Deed ar Lease 
1. Where the grantee of Jands enters possession of certain lots of famed 
under 2 deed giving him the right of ingress and egress over other 
lands of the grantor until the happening of an event that will make 
such vight uimecessary: JZeld, until the happening of that event 
only a permissive use of the land for the purposes stated is 
avequired by the grantee, and where he claims the right by adverse 
possession his possession will not be held to be adverse until be 
has done soine open or overt act amounting to an assertion of the 
right by him adversely or until the event that was to terminate his 
easement under the deed has happened, Wallace v. Bellamy, To. 


AGENCY see Principal and Agent, 
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AGRICULTURE. 
}> Agricultural Liens. 
A Crop Licus 
1. The statutory landlord's lien, C. S., 2350, is superior to that of one 
furnishing supplies to the cropper, C. S., 2480, but where the 
cropper under a separate contract with the landlord raises a certain 
crop the lien for advancements attaches to such crop, and where 
the landlord has received the payment for the entire crop including 
the special crop under separate contract with the cropper and pays 
himself the amount due as rent, the lien for advancements attaches 
to the surplus and the holder of the lien may recover thereon from 
the landlord. Glover vv, Dail, 65. 


AIDERS AND) ABEVPORS see Criminal Law C b. 


APPEAL AND ERROR (In criminal cases see Criminal Law J). 
A Nature and Grounds of Appellate Jurisdiction of Supreme Court. 
@ Moot Questions 


1. The prineiples of law involved in the question of the coustitutionality 
of a statute imposing a license or privilege tax in their ultimate 
correct conclusion or upplication will be based upon the facts in 
each particular cise, the Supreme Court will not decide hypo- 
theticval questions when not squarely presented for decision.  E.ur- 
press Ageney v. Martieell, 637. 


”. Where the question involved on uppeal to the Supreme Court is the 
choice of a party of one of two candidates in its primary, after the 
veneral election has been held the question becomes abstract or 
academic and the appeal will be dismissed. Rasberry cv. Hicks, 
702. 


(© Requisites and I’roceedings for Appeal. 
iw Filing and Service of Statement of Case on Appeul 


1, Where upon the settlement of the cause on appeal by the trial court a 
controversy arises between the parties as to whether the case was 
served within the time fixed, or allowed, or service within such 
time waived, the duty of the trial court is to find the fucts, hear 
motions and enter appropriate orders thereon, and when it appears 
of record that the case was not served in time the trial court is 
Without power to settle it, and his attempted settlement will be 
disregarded on appeal. Smith v. Smith, 468. 


2. Vhe allowance by the Supreme Court of a certiorari does not affect 
the time within which the case on uppeal must be served, but 
where the appellant has not served his case in the time fixed or 
allowed, it does not warrant a dismunissal, and the Supreme Court 
will review the reeord proper for error, and in the absence of 
error appearing upon its face, affirm the judgment appealed from. 
Ibid. 


b Heceptions to Statement of Case on Appeal, Countercasc and Scttlement 
1. Where the appellant prepares his statement of cuse on appeal and 
service thereof is accepted by the appellee within the time allowed 

by the judge, and is certified by the clerk as a part of the record, 


INDEX. 843 





APPEAL AND ERROR C b—Continued. 
in the absence of service of exceptions or countercase it is deemed 
approved by the appellee, C. S., 643, and will stand in the Supreme 
Court as the case on appeal. eras Co. v. Fuel Co., 492. 


2. It is appellant’s duty, not that of the clerk of the trial court, tou make 
out a complete statement of his cause on appeal, and the latter is 
not required to fill in blank spaces left and referred to for copying 
in exhibits introduced upon the frial, ete. and when the clerk 
certifies up the case with the blanks left therein and to the cor- 
rectness of the information contained in the pages afterwards sup- 
plied by some one, to which the appellee serves no exceptions or 
counterease, the record so sent up and the appellant’s case becomes 
the ease on appeal, and the judgment of the Superior Court will 
be confirmed if no error is made to appear cither in the record 
proper or the “ease” so certified. ©. S., 645. Carter ve Bryant, TO, 


e Docketing Appeal 
1. Where the parties agree upon an extension of time for service of 
‘ase on appeal that will not permit the docketing of the appeal 
in the Supreme Court in time to be heard aceording to the pro- 
eedure in such instances, they knowingly put it beyond their power 
to comply with the mandatory provisions of Rule five of the pro- 
ceduve, and the ease will be dismissed in the Supreme Court when 
these requirements have not been complied with by the appellant. 
Pruitt v. Wood, TSS, 
e Certlorare 
1. Rule five of practice in the Supreme Court fixes the time in which 
appeals to the Supreme Court shall be docketed, and where the 
vase is not docketed within the time prescribed the appellant, after 
docketing the record proper, should move for a certiorari upon tile 
sround that the case could not be docketed in the time preseribed, 
but the granting of the writ is within the discretion of the court 
upon a proper showing and appellant is not entitled thereto as a 
matter of right. Pruitt v. Wood, 788. 
f Rules of Court Relating to Proceedings for Appeal in General 
1. The mandatory requirements of the rules regulating appeals to the 
Supreme Court may not be disregarded or set at naught either by 
an act of the Legislature, or by order of a Superior Court judge. 
or by consent of litigants or counsel, the uniform enforcement of 
the rules being necessary for the courts to properly perform their 
duties. ‘This matter is fully discussed by Stacy, C. J., giving a 
long line of unbroken decisions, and notice is given that hereafter 
cases not in conformance with the rules will be dismissed on the 
authority of this opinion without a discussion of their merits. 
Pruitt v. Wood, 78S. 


DD Effect of Appeal. 
a Powers of and Proceedings in Lower Court After Appeal 


1. Where appellant has failed to docket the record on appeal and no 
writ of certiorari has been allowed in the Supreme Court, the 
court below may adjudge, upon proper notice, upon proof of such 
facets, that the appeal has been abandoned. Pruitt 7. Wood, TS8. 
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APPEAL ANDY BRROR—Continucd, 
Ia Reeord. 
& Necessary Parts of Record Proper 

1. The rules of practice in the Supreme Court require among other 
things that the pleadings, issues and judgment shall he a part of 
the record proper, aud this appeal, the record not including the 
summons or complaint, and the Court, consequently not being in- 
formed as to the nature of the aetion, is disinissed. Waters cv. 
Waters, 667. 


2. Upon an appeal from the denying of a motion of change of venue 
only on one issue as to insanity, and the answer of the defendant 
viving rise to the motion not appearing of record. and no brief of 
plaintiff filed, and it further appearing that the appeal is without 
merit, it will be dismissed. Hillis v. Hillis, TOS. 

b Matters not Appearing of Record Deemed Correct 

1, Where the charge of the court is not set out in the record on appeal 
its correctness is presumed, and where the evidence, not excepted 
to, is sufficient to sustain the verdict, which is determinative of the 
rights of the parties, the judgment will be affirmed. Williams v. 
Lumber Co., 774. 


g Conclusiveness and Effect of Record 


1, On appeal to the Supreme Court the record imports verity and the 
Court is not bound by what it contains. Southerland v. Crump. 111. 


h Questions Presented for Review Cpon Record 
1. The liability of a surety or indemnitor is not presented on appeal 
when judgment in the lower court is not sought against him, and 
the question is not there presented by the pleadings or evidence. 
Pearce-Young-.lagel Co. v. Sternberg, 21. 
FO Exceptions and Assignments of Error. 
a Necessity of Exceptions and Assignments of Error 
1, An exception without error assigned thereon will not be considered on 


appeal to the Supreme Court. Rule 28, 192 N. ©. 853. Pyatt uv. 
R. #., 3898, 


I Rehearing. 
D Law of the Cuse 


1. Where on appeal in an action to redeem lands fram a mortgage sale 
the Supreme Court holds that the heirs at law of a deceased mort- 
vugor may not bring action to set aside the mortgage when at the 
time of the sale the estate of the mortgagor was insolvent, but 
states that there was no evidence that the power of sale had been 
improperly executed, and on subsequent appeal it is held that the 
former decision was the law of the case and precluded further 
inquiry: eld, upon a petition to rehear where the recerd dis- 
closes that the power of sale had not been properly executed, the 
doctrine of the law of the case will not preclude the court from 
determining the phase of the case not before the Conrt at the time 
the first decision was rendered when the rights of third persons 
have not intervened, the Court having the power te review its own 
decisions. Jessup v. Niron, 122. 
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J Review (Of award of Industrial Comunission see Master and Servant 
J i: of contested clections see wWileetions 1d). 
Of dnterlocutory Orders and fijunctious 

1. The Supreme Court on appeal in injunctive proceedings may review 
the evidence upon which the judge of the Superior Court found the 
facts upon which judgment was entered. but the burden is on the 
appeHant to rebut the correcthess of the facts so found by showing 

error upon assigtinents thereof.  Herrborn «. Kinston, T2. 


> On appeal to the Supreme Court in injunctive proceedings the Court 
may eximine the entire evidence and find the facts upon which it 
will act. and where in a suit to restrain the violation of a eondi- 
tion dnon contract of emplovinent, providing that the emplovee not 
engage ina similar business within a restricted area for a definite 
time after the termination ef the employvmenr, the trial court fails 
to find specifically as te whether the employee voluntarily lett the 
employment, it will be presumed that the court fotnad that the 
employee did volumlarily leave the employment as the evidence 
tended to show, or that sneha finding wes immaterial and a 
judgment of the Superior Court reversing a corvect judgment of a 
municipal court upou sustaining findings and conclusions of law 
will be reversed. Mashin Bros. ep Nirarizberg, 999, 
OF Findings of Foct (Remand for indefinite findings see hereunder Koa) 
1 Under a compulsory reference the findings of fact by the referee 
pen supporting evidence and approved by the trial court are binit- 
ing Upon appeal to the Supreme Court, a jury trial not being de- 
manded or the right thereto not being preserved. Wartin ve Bish, 
O23: Velonald vo Lingle, 2192. Wood vr. Bank, 37d. 


i Burden of Nhowing Error aud Prostanption of Correctness of didguicit 
of Lower Court 
1. The cerrecthess of an instruction wet appearing of record is) pre- 
sumed on appeal Rogers ve. Ray. ATT, 


© Harmless Brror 
1. Exceptions to the trial court’s ruling upon the admission of evidence 
will not be sustained when the evidence is of little probative value 
and the error. if any, is harmless: nor will a new trial be awarded 
for error in the court’s charge when the alleged error, if any, does 
not prejudice the appellant. Thurston ve Re Ro AMG. 


> Fn an action on a boud for the constructiomw of a public school given 
ws required by CC. 8., 2445, the surety is entitled to recover the 
netual Joss sustained by him by reasen of the failure of the counts 
board of edycation to vetitin the required percentage from the 
unmount setudly used by the contractor to pay laborers and mate: 
vintmen, Crowe wv Stanley, aiute, sb. but where it is found ax 2 
fact by the referee and approved by the trial court that the re- 
quired percentage was retiined, aud that the contractor had paid 
out more than the contract price, the refusal of special instructions 
requested by the surety that payinent by the contractor for mate- 
Mads wonld not be presumed, is harmless. Supply Co. v Board of 
Pdueation, a5. 


846 INDEX. 





APPEAL AND ERROR J e—Continued. 


5. Where issues submitted to the jury are not in accordance with the 
theory upon which the case was tried, but the result of the triul 
agrees with the theory and involves only a question of fact, the 
ease will not be remanded for another hearing, Lilly wv. Smith, 
SOO. 

y Question Necessary to Disposition of Crise 
1. Where an action has been correctly determined in favor of the de- 


fendant on the theory of trespass, the question of the plaintiff's 
right to injunctive relief is Immaterial Aright vv. Lewark, 407, 


K Determination and Disposition of Cause. 
@ Remand for Necessary Parties, Findings or Preliminary Procecdtigs 

J. Where in an action to recover the statutory penalty for usury the 
two-year statute of Imitation is pleaded in bar of recovery, and 
the case is referred to a referee, the defendant is entitled to a 
specific finding of fact in regard to the date of the transactions so 
that the law in regard to the plea of the statute enn be applied to 
the facts, and where the findings of fact are not sufficiently definite 
on this point the case will be remanded for additional faets, whieh 
in this case may be found by the trial court without the necessity 
of another reference. McNeill v. Suggs, 477. 


2, The Supreme Court will take judicial notice on appeal of the lack 
of administration of an estate, necessary to the determination of 
the case, and where the record discloses such deficiency the judg- 
ment will be remanded in order that the defeet be remedied. fa re 
Peadcn, 486. 


3. Where on appeal there is no agreed statement of faet or finding as 
to whether a deceased elerk of court invested and received interest. 
for which his estate must account, on a sum paid info his hands 
under the provisions of C. &., 148, the ease will bs remanded for a 
specific finding in regard thereto. Wiliams v. Heoks, 489. 


as 


. Where va judgment by default has been entered against a defendant 
by the clerk for the want of an answer, and thereafter the defendant 
has died and his administrator moves the court to set it aside on 
the ground that the sheriff’s return of service was not in truth 
and fact correct, and that the summons had not been served, and 
offers sufficient evidence to sustain his motion, it is the duty of the 
Superior Court judge hearing and determining the matter to set 
out in his judgment denying the motion his findings of faet with 
his conclusions of law, and on appeal the case will be remanded 
When he has failed to do so. Jordan v. JleKenszie, T50. 


lz Proceedings in Lower Court After Remand. 
a Matters and Questions Open, for Further Procecdings 
1. Where the plaintiff brings suit to enjoin the defendant from fore- 
closing upon a mortgage or deed of trust, and th2 defendant sets 
up as a counterclaim the notes secured by the mortgage, and the 
temporary order is continued to the final hearing upon the plain- 
tiff's filing bond, and upon the trial of the action the defendant's 
motion as of noensuit is allowed and the judgment affirmed on 
appeal, defendant's motion for judgment on the counterclaim, made 
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APPEAL AND ERROR IL. a-—-Continucd, 
for the first time after the final judgment, and while the action 
was pending only for the purpose of ascertaining the damages 
which the defendant had sustained by reason of the issuance of 
the restraining orders, is properly refused, the defendant by mov- 
ing for judgment as of neonsuit aod by failing at that time to move 
for judgment on his counterclaim having waived his right, if any, 
to such judgment, his motion as of nonsnit operating in effect as a 


2 oe ae 


voluntary nonsuit on the counterclaim. Gruber vo Bubanks, 259, 
ARAMY--—-—War risk dusurance see Dnsurance Noa. 
ASSAUBE. -With datent to kill see Homicide D. 


ASSIGNMIENTS. 
(' Rights and Liabilities of Parties. 
wm Upon Cuconditional Acceptance of Assigninent 
J. Where the subcontractor for the construction of a highway assigns 
all payments that becowe due to him from the contractor to a bank 
as security for loans, and the contractor wnconditionally accepts 
the assiguinent: ffeil, the contractor by his unconditional accept- 
ance of the assigmmucnt is linhble to the assignee bank to the extent 
of all moneys in his hands due the subcontractor, to the extent of 
the subeontractor’s debt to the bank, and upon the subcontractors 
abandonment of the work and ifs completion by the contractor at 
no loss the coutractor may moet deduct the amount expended by him 
to complete the contract, the rights of the parties being determined 
by the written agrecinents, and equities between the parties having 
no application. Acceptances upon condition of the completion of 
the work distingnished by Brocpkx, J. Bauk vv. MeCantess, 360. 
APTPORNISY ANID CLEENT CAtterney’s neglect net imputed to clent see 
Judgments IKOob 1). 
Dy Compensation and Lien of Attormey. 
a Fees 
1. Where an attorney is employed to institute an action, and the action 
has been instituted and suceessfully prosecuted. and the attorney 
has fully discharged all duties he was emploved to perform, he is 
entitled to recover his fee therefor.  /famune a Lineberger, 5AL. 
AUTOMOBILES—Negligent driving of see Tighways BB: mechanies’ liens see 
Mechanics’ Liens, 


“BAD CHEEK LAW" see Bills and Notes Tf. 


BANKS ANID BANKING. 
H Insolvency and Liquidation. 
a Statutory Liability of Stockholders Upou frsolecucy 
1. Where a State bank transfers all its assets to another State bank 
which assumes the former's liabilities, effecting a consolidation 
under the provisions of (. &., 217(k), and the transferee bank Iater 
becomes insolveut. and is taken over by the Corporation Commission 
us liquidating agent, the right to assess the stockholders of the 
trapsferer bank on their statutory Tability to cover the deficiouey in 
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J 


its assets to pay its Wabilifies. for whieh it was Liable to the traus- 
feree bunk under the agreeinent of consolidation, is barred when 
the proceedings for the assessment are institutel more than three 
years after the transfer. Tn the instant case, C. S.. 2P4Q, is not 
applicable, no receiver having been appointed for the transferer 
bank, and the transter being made before the cnactment of chapter 
115, Public Laws of 1927. Corp. Com. vo. Stockholders, 586. 


2. Under the provisions of our statute, section 15, chapter 4. Public 


Laws of 1921 as amended by chapter 47, Public Laws of 1927. and 
chapter 73, Public Laws of 1929, either a state or national Dank 
may purehase the assets of another bank, inclading the statntury 
liability of the stockholders of the selling bank. upon such terns 
as ave agreed upon and approved by the Corporation Commission. 
and suit on the statutory Hability of the stockholders of the sell- 
ing bank may be instituted in the name of the purchasing bank toe 
the use ot the selling bank within three yvenrs frem the date of the 
transfer, and chapter 113. Publie Laws of 1927. now C. S.. 2I8(e) 
does not repeal chapter 15, Publie Laws of 1921, as amended, and 
is inapplicable when the liquidation is under the provistons of that 
act, nud the amendment of the act of 1921 by chapter TA. Public 
Laws of 1929, being only to correct a typographical error, does not 
affect the right of action accruing jyirior to its enactment, it being 
significant only as legislative construction that the act of 1921 was 
not repealed by the net of P27. Trust Co. ve Roseoirer, 655. 


h Right of Action Against Officers for Wrongful Depletion of Assets 
1, The officers and directors of a bank are trustees or quasi-trustees 


in respect to the performance of their official duties and are Hable 
for either wilful or negligent failure te perform them, but a par- 
ticular stockholder may not maintain an independent action against 
them for such negligent failure to recover for the loss of value of 
his stock, without allegation and proof that he has sustained a 
loss peculiar to himself, or allegation of demand upon the receiver 
to bring the action and his refusal to do so, and ¢. demurrer to the 
action of such particular stockholder is properly sustained and the 
action dismissed. Jaseoirer v. Biseell, G56. 


Merger and Consolidation of Banks. 
ad Control and Approval of Corporation Commission 
1. Where under the provisions of C. 8. 2170k). a State bank under 


jurisdiction of the Corporation Commission has transferred its 
assets To another State bank, the latter assuming the former’s li:n- 
bilities under a consoldation agreement, it will le presumed that 
the Corporation Commission had notiee or knowlelge of the traus- 
action coming within the scope of its duties, and had approved of 
the transaction as the statute requires, Corp. Com. 1. Stockholders. 
586. 


SASTARDS. 


G 


Legitimating Bastards. 
a& Procedure 
1, The requirements of C. S.. 277 (Revisal. 263), as ro the procedure 


jw“ 


and jurisdiction of legitimating children by their father, is that 
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“the putative father of any illegitimate child may apply by petition 
in writing to the Superior Court of the county in which he resides 
. . . and if it appears that the petitioner is reputed the father 
of the child, the court may thereupon declare and pronounce the 
child Jegitimated:; und the clerk” shall record the decree,” and 
eld, the action of the judge of the court having jurisdiction in 
passing upon the matter is within the intent and meaning of the 
statute, and his decree is not yoid upon the ground that the petition 
should have been originally addressed to the clerk of the court. 


~- 


Daa ve Dia, 5355. 





BILLS AND NOTIOS. 
A Requisites and Validity (Wife's power to execute see Husband and 
Wife Bed). 
t& Consideration 
1. It is prima facie presumed that a negotiable instrument is supported 
by valuable consideration, C. 8., 3004, and that all signers thereot 
ire parties and Hable thereon; partial failure of consideration is a 
defense pro tanto whether in an ascertained or nnliquidated 
amount. €. 8. 3008. Taft v. Covington, 91. 


» Where a husband and wife exccute a purchuse-money negotiable note 
for lands conveyed to him and secured by a mortgage, and suit 
against them is brought on the note, the feme covert may not set 
up the defense of want of consideration moving to her or give evi- 
dence to that effect in contradiction of the negotiable instrument. she 
has signed with her husband, her remedy being by suit to reform 
the instrument for mutual mistake or mistake induced by fraud 
in order for the defense that she signed the note merely to convey 
her dower right to be available to her. [bid 


Is) Negotiability and ‘Transfer. 
h Transfer by Budorsenreit 
1. Where the maker of a promissory note arriiiges with a bank to take 
up the note, the endorsement from the payee is some evidence of a 
transfer of the note, which, taken with other evidence in this case. 
is sufticierit to be submitted to the jury on the question of its 
bargain and sale. Banh v. Trust Co., ose. 


I> Construction and Operation, 
» Liabllity of Parties om Note 
1. Ove signing a negotiable instrument as an accommodation party, 
haying received no yalue, is bound to the payment thereot to a 
holder for value in due course though taking with notice, C. &., 
3009, and a maker of the instrument engages that he will pay it in 
accordance with its tenor. and admits the existence of the payee 
and his capacity to endorse. C.8., 3041. Fast v. Covington, ol. 


» When a promissory note sued on has the signatures of two of the 
defendants on its face as joint makers and the other defendant's 
signature on the back as endorser, the statute makes them each 
liable to the payee, C. S.. 3044, 2977, and nothing else appearing. 
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BILT.S AND NOTES D b—Continued. 


Hf 


l 


those signing as makers are primarily liable, with the right of con- 
tribution among themselves. while the endorser is secondarily lin- 
ble. Vrust Co, vw York, 625. 


3. AS between thenpelves, those whose names appear upon a promissory 


note as makers and endorsers may show by parol agreement that 
their respective liability was different than that fixed by statute in 
the placing of their signatures upon the instrument in suit, and 
Where the correctness of the note as to the placing of the signatures 
is admitted, the burden of proof is upon the defendant claiming it, 
to show by parol that his liability was different. from that which 
the statute imports. /bid. 


4+, One who places his name upon the buck of a negotiable note without 


specifying therein thet he is otherwise to be bound thereon, is 
secondarily Hable to those whose names thereon :ppear as makers, 
and nothing else appearing, may reeover from fhem upon payment 
of the note. Jbid, 


Actions on Notes, 
a@ Burden of Proof 
J. In an action on a note the burden of proving lack of consideration 


therefor is on the defendant, the execution of the note having been 
established, and where in an action on a note the plaintiff intro- 
duces the note signed by a husband and wife given for the purchase 
price of a tract of land sold to the husband, the wife is not entitled 
to a directed verdict on the plaintiff's evidence on the theory that 
she signed the note only iu order to convey her dower right in the 
land, she having introduced no evidence. Taft 7 Covington, 51. 


Where the negotiable instrument sued on has the names of two of 


the defendants appearing as makers and the other as endorser, and 
the evidence is conflicting as to whether the one uppearing thereon 
as endorser was in fact an endorser, or an accommodation endorser 
or primarily Hable as a joint maker, he is prima facie Hable as an 
endorser, but may, as between the parties, establish his liability as 
an accommodation endorser, with the burden of proof,on him to 
show it, and the burden on the ofher defendants to show his lia- 
bility was a primary one as joint maker, when they so contend, 
and an instruction which fails to correctly charge the jury as to 
these prestunptions will be held reversible error as to the endorser, 
and a new trial will be granted hint on his appeal, Vrust Ca. xr. 
York, 624. 


Checks and Dratts, 

f Criminal Responsibility for lssuing Worthless Check (Vaviance between 
charge of obtaining goods by means of werthless check and proof of 
Violation of “Bad Check Law’ see Indictment FE ¢ 2), 


1. Our “bad check law" is a eriminal statute and mus: be strictly con- 


strued, and in order for a drawer or maker of a check to be con- 
victed thereunder it is necessary that he Lave knowledge at the 
time of drawing the check that he did not have sufficient funds and 
had not arranged with the drawee hank for its payment upon pre- 
sentation. S. aw Baker, 578. 
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BILLS AND NOTES I t—Continued, 

2. Where, in a prosecution under our bad check law, the evidence tends 
to show that the defendant was a fish dealer and had arranged 
with another to buy for him as his agent, and had furnished him a 
blank check book and uuthorized him to draw checks on his account 
signed in his name by the other as agent, and that the agent drew 
a check in payment of oysters as authorized and that the check was 
returned murked “insufficient funds,’ and there is no evidence that 
at the time the check was drawn the principal had knowledge of 
the drawing of the check or the amount thereof: Held, the eyvi- 
dence is insufficient to show knowledge required for conviction 
under the statute, and judgment as of nonsnit should have been 
entered. C. 8., 4648. Jbid. 


BILL OF PARTICULARS see VPileadings F a. 
BiIRVLH—Proot of date of, sce Evidence G e. 
“BLUE SRY LAW” see Corporations D f, 
BOUNDARIES see Deeds and Conveyances D. 


BROKERS—Contract for payment of sum upon sale of land see Contracts 
Bd 1. 


BURGUARY. 
© Prosecution and Tunishment. 
f Instructions 

1. Where in a prosecution for burglary all the evidence tends to show 
occupancy of the house at the time of the breaking and entering, 
un instruction that the jury might convict the defendant of bure- 
Jary in the second degree would be erroneous, although a verdict 
of guilty of burglary in the second degree would stand, but where 
the evidence would sustain a verdict of burglary in the first degree, 
or of breaking and entering otherwise than burglariously with intent 
to commit rape or other infamous crime, or of an attempt to com- 
mit either offense, or not guilty, the defendant is entitled to have 
the different views arising upon the evidence presented to the jury, 
and an instruction that the jury might convict the defendant of 
burglary in the first degree or acquit him is error which is not 
eured by a verdict of guilty of burglary in the first degree, and a 
new trial will be awarded. C. 8., 4640. S. wv. Ratelff, 9. 


CANCELLATION OF INSTRUMENTS. 
A Right of Action and Defenses. 
a Right to Canecllation and Rescission ti General 
3. The failure of the seller of land in a development to perform his 
promissory representations as to improvements to be made therein 
is not sufficient ground for equity to afford the remedy of cancella- 
tion and rescission where the representations are made in good 
faith with the present intent to perform, the remedy of the pur- 
chaser being, in proper instanees, an action at law for damages for 
condition broken. Hinsdale vw Phillips, 565. 
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CANCELLATION A—Continued, 
b For Fraud 

1. In order for equity to afford the relief of cancellation and rescission 
for the failure of a seller of land in a development to perform his 
promissory representations as to improvements to be made therein, 
the representations must be made without the present intent of the 
promisor to perform, and must deceive nod be relied on by the 
promnisee and materially induce him to enter into the contract to 
his damage. J/finsdale wo Phillips, 563. 


~. Where, in a suit to rescind a deed and cancel notes given for the 
purchase price for the failure of the seller of land in a development 
to perform his promissory representations as to improvements to 
be made therein, there is evidence that the seer put a large num- 
ber of ten te work upon the improvements and spent large sums 
of money thereon, and all the evidence tends to show that the rep- 
resentations were honestly made with the present intent to perform. 
the detendant’s motion as of nousuit should be nllowed. Jbid, 


G Jutual jlistake 
1, Where a real estate agent makes misrepresentatioas as to the char- 
acter of coustruction of a house he is offering for sale without 
knowledge of their falsity, of which the purchaser is also ignorant, 
under proper pleadings for this reliet the consummated transaction 
Inay be rescinded for the mutual mistake of the parties, and where 
it appears from the issues and instructions that the verdict was 
rendered upon the theory that the remedy sought. was to recover 
dainages for fraud and deceit, which under the facts of the case 
Were hot recoverable, a new trial will he awarded on appeal Hobbs 
Bo APR CGS OLS, 
IB Proceedings nud Relief, 
a“ Jurisdiction 
1, Vhe Superior Court has jurisdiction over a suit to cancel a deed or 


mortgage and to administer equities therein involved. Hinsdale rv. 
Phillips, 565, 


Gd Laches 


1, Where the owner of a development sells certain Lots therein and rep- 
resents that certain improvements would be made in the develop- 
ment within a year, and a purchaser of some of the lots takes 
possession of the lots conveyed, occupying as a home a house on 
ohne of the lots, for a period of over two years, and enters into 2 
trust agreeinent for the completion of the improvements by a 
trustee, and latge amounts of money are expended by the original 
seHer and the trustee in making improvements therein, and the 
purchaser brings suit for cancellation and rescission three years 
after the execution of the decd: /cld, his equitable right, if any, 
to rescission of the deed and cancellation of the notes given for the 
purchase price, for that the representations in regard to the pro- 
posed improyements were false aud fraudulent. is barred by his 
acceptance ot benefits accruing to him from the contracts, and his 
delay Jn demanding a rescission of the deed, and the defendant’s 
motion as of nonsuit should have been allowel. Hinsdale v. 
PRillips, 55, 
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CARRIERS (Liability of street raibvay for injury to pedestrians and pas- 
sengers see Street Raibvays: liability of railroad for injury to persons 
on track see Iailroads Dc; for injury in accidents at crossings see Tatil- 
roads D bb: for injuries to employees see Master and Servant ry. 

I) Carriage of Goods, 

a Shipping Facilitles, Notice of Required Service, Delitery and Loadligs 
1, An agreement by a transportation company to furnish sufficient shiy- 
pine facilities at a certain place for the shipment of a crop of water- 
melons to be raised by the shipper, the agreement being made 
before the crop was planted and in contemplation of favorable 
weather conditions, is too indefinite and uncertain to be a valid 
and enforceable contract, and the alleged contract. tending to 
create a special advantage to a particular shipper, would also De 

invalid for that reason. JfcLemore rv. R, PR... 264. 


2. Where the shipper of a crop of watermelons in interstate commerce 


brings action against the earrier for failure to provide sufficient 
nnd vxecessible curs and reasonably adequate loading facilities for 
transporting part of the crop to the market, resulting in the loss 
thereof: Held, the carrier having filed its tariff on goods to he 
transported with the Interstate Commerce Cominission, the failure 
of the shipper to give the written request. required by the rule 
constituting a part of the tariff, as to the type and character of the 
service desired, will prevent his recovery in the action, and although 
rensonable necessibility of cars furnished is contemplated in thie 
term “transportation.” as defined by the Federal Transportation 
Act. the machinery of the act is put into operition by the giving 
of the written request for such service required by the rule.  fbid, 
CEMIPERIES. 
A Suits to Ibnjoin Use of Land for Cemetery. 
a Grounds Pherefor: Nuisance, Public Health 

1. The faets found by the trial judge in Wis order. supported by evi- 
dence, restraining the use of Jands for a cemetery for the reasou 
of injury to health of those living uear and ef special injury te 
the plaintiff are conclusive upon the Supreme Court on appeal, aud 
the order will be sustained in equity on the ground that the Jaw 
cannot afford an adequate remedy in awarding damages, NSirrett 
a, Penis, Tot, 


CHIAIN STORIE TAN see Taxation Ac 1, 2.5, 


CHATTEL MORTGAGES (Rights of mortgugee upow seizure of mortgaged 
chattel sce Intoxicating Liquer koa 4). 
3) Lien nud Priority (Subjection of property seld under chattel mortyage 
to Hien of real mortgage upon annexation to building see Mortgages 
Coa 1: superiority of mechanics’ lien to chatfel mortgage see Me- 
chanics’ Liens A b 2). 
d Preservation and Waiver of Lic 
1. Upon the question in this case asx to whether the lien under a prior 
conditional sales contract had been lost by the taking of a subse- 
quent chattel mortgage, the evidence was of sufficient probative 
force to take the cause to the jury. and the refusal ef an instraction 
slirecting a verdict was proper, agers ro Ray. ort. 
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CHECISS—Issuing worthless see Bills and Notes I f. 


CERTIORARI see Appeal and Error C e, 


CITIES AND TOWNS see Municipal Corporations. 


CLASSIFICATION—Of property for taxation see Taxation Ac, 


CLERKS OF COURT. 


B 


Duties and Liabilities, 
“a Recetving, Janagement and Payment of Moneys Paid into Their Haiuds 
1, Where funds belonging to a minor are paid into the hands of the 


clerk of the Superior Court by an administrator under the pro- 
visions of C. S.. 148, discharging the administrator and his sure- 
ties from liability in regard thereto, it is not required by statute, 
CLS... 155, 956, that the clerk invest the funds, upon interest. nnless 
so directed, the clerk being liable for such funds as an insurer, 
and the clerk and his sureties are not liable for the amount of 
interest the funds would have drawn if they had been so invested. 
but if the funds are actually invested by the clerk he is liable for 
the interest actually received therefrom, since a fiduciary will not 
be allowed to make a personal profit out of funds committed to his 
custody. Wiliams 7. Hooks, 489. 


COLLEGES---Junior municipal see Schools aud Sehool Distriets Ec. 


COMMERCE see Carriers: taxation on interstate see Taxrtion Ah. 


CONCBALED WIALONS, 
A Elements of Offense of Carrying Coneealed Weapon. 


ai Inteut to Conceal 
1, The knowledge of the defendant that he was earrying a concealed 


Weapon is equivalent under the statute to eriminal intent to con- 
eeal required by law for conviction, and an instruction that if the 
jury should find from the evidence that the defer.dant earried the 
pistol of€ his own premises knowing it to be corcenled he would 
be guilty, otherwise not guilty, is not error, S. vu. Sauls, 193. 


B- Trial. 


a Bvidence and Nonsuit 
J. Evidence that the defendant was arrested on the premises of an- 


other and had on his person when arriving at “he jail a_ pistol 
belted to him and covered by a sweater he was wearing, and that 
the officers arresting him saw no weapon on hin. at the time of 
the arrest, is sufficient to take the case to the jury upon the ques- 
tion of his guilt of carrying a concealed weapon in violation of 
the statute over the defendant’s contention and testimony that the 
weapon was not concealed, the issue being for the determination 
of the jury. &. a Sauls, 195. 


h Instructions 
1. Where a defendant is tried for the statutory offense of carrying i 


concealed weapon off his own premises, and there is evidence per- 
mitting the inference that if was not concealed «t or before the 
time of his arrest, and that later it was concealed by accident. an 
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CONCKALED WEAPONS B b—Continucd, 
instruction, which in effect charges the jury that the defendant 
would be guilty if the weapon was net concealed at the time of 
the arrest, and was thereafter concealed by accident, is reversible 
error, No in Naiuds, 195. 


CONSOLIDATED SEPATULTES (for convenience in aunotating 
SEC. 


76. Mortgage given by devisee on lands devised is net absolutely void. 
Bank v. AZollicoffer, C2G. 


93. Law implies promise to pay funeral expenses aud makes them pre- 
ferred claim against estate. Brozen ve. Brown, 47S. 


137 (2). In this cause held: father of deceased child was curitted to inherit 
from child under canons of descent. fare Peades, 480, 


158, 956. Clerk is not required to invest funds pido inte tis hands under 
(LS. VAS. Williams v. Hooks, 489. 


Ino, 162, 461, 462. Action for negligent injury not causing death survives 
to personal representative of tujured person, fuquay vr. Ro b., 500. 


“47¢k+. It will be presumed that Corporation Cummissiou approved of 
consolidation of banks. Corporation Connnission ve Stockholders, 
OSG. 

Piste). Statutory linbility of stockholders held enforceable by bank pur- 
chasing assets of another bank. Trust Co. ve Roscoiwer, 655, 

-77. Petition for legitimating bastards may be addressed directly to Su- 


™ oom 


perior Court judge. Juan v. Dunn, doo. 


415. Where record contains no evidence of payment of costs of prior action 
nt directed verdict for plaintiff will be held for error. Southertaiud 
r, Crump, 111. Where allegations are not substantially identical 
judgment of nousuit is not a bar. Jiagle v. Green, 149. 
Nousuit in action against railroad under Federal Eniployers’ 
Liability Act does not bar subsequent action wnder C. oS. 466. 
3467. Fuquay ve RR. 300. 


442, Statute must be plended when relied on as defense to action for 
usury. JeNerll oe. Suggs, 477. 


$51.’ After party bas been discharged under C. 8., G214 court may not 
appoint a guardian for him. Orr v. Beachboard, 276. 


456, 460, Al parties necessary to final judgment may be brought in by 
order of court. .laek Truck Corp. v. Trust Co., 208. 


ep 


o23, Burden of proving contributory negligence is on defendant and is 
ordinarily a question for jury, Butner v, Re R, O00. 


aio, Where pleadings liberally construed allege cause of action demurrer 
is properly overruled. Smithivich ve. Pine Co., 431, 


o64. Lustrvuction in this case held sufficiently full. Zeasley v. Burwell, 1s. 
Where question of proximate cause is material failure to instruct 
thereon is error. Jloss v. Broacn, 189. 

In this case held: court did not express opinion us to weight 
of evidenee. SN. vr. Jaekson, 322: Keller vw Burniture Co., 434. 
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CONSOLIDATED STATUTES-- Continued, 


SEc, 


oT, 


YOTD, 


214, 


200. 


oo 


me deded, 


25D. 


2458, 


2445, 


Where motion to nonsuit is not made at close of plaintiff's evidence, 
denial of motion made at close of all evidence is not appealable. 
Penland v. dlospital, 314. Motion must be renewed at close of all 
evidence to present question on appeal. Lane v. Paschall, Sed. 


Certified statement of case on appeal will stand when appellee fails 
to serve countercase or exceptions, Veras Co. v, Ruel Co,, 492: 
Carter v. Bryant, TOA. 


. Measure of damages recoverable on injunction bond. Gruber tv. 


hubanks, 8385, 
$ 


Remaindermen must have good vested title in order te bring action 
for waste. Batten v. Corp, Com., 460, 


(4). Violation of court order must be wilful in order to constitute 
contempt. West a. West, 12. 


(As amended by Public Laws of 1929.) Wife's deed in marriage set- 
tlement In this case held to create voluntary trust. MacRac ev. 
Trust Co., 714. 


Service on Secretary of State is void where foreign corporation is 
not doing business here. White v. Luniber Co.,, 410. 


Debtor whose assets cxceed his Habilities is not lisolvent, Flaieers 
“. Chenical Co,, 456. 


1759, Deed in this case held to convey fee tall special converted inte 
fee by statute. Paul vc. Paul, 522. 


Life tenant mnay have estate sold fov reinvestment under this section. 
Smith we Suitt, d. 


Notice to guardian ad litem appointed without authority after party 
had been discharged under C. 8,, 6214, is not suificient for taking 
of deposition. Orr vr. Beachboard, 276. 


2086. Held mudified to extent that county game commissions are made 
subordinates to State Game Commission. 8. v. Sizenore, 687, 


Where evidence supports finding that contract set up in complaint 
was void under section a judgment in fayor of defendant will he 
affirmed, the burden being on plaintiff to prove contract valid, 
Jfartin we Bush, Os, 


Usury is knowingly taking or veceiving more than sin per cent in- 
terest. MoeNeill ve Suags, 477, 


2480. Holder of crop lien held entitled to surplus from crop grown 
under contract with landlord after parment of landlord's lten, 
Glover v. Dail, G9, 

Where possession of property from mechanic is obtained by fraud 
his lien thereon is not destroyed. Reich v. Triplett, 678. 

Miterialmuan’s lien attaches against owner where owner, after notice, 
pbuys contractor more than amount of notice. Jfardirarc Co. ¢v. 
Burtner, TAS. 

Surety is entitled to recover actual loss resulting from failure to retain 
percentage. Supply Co. v. Board of Education, 575, 
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CONSOLIDATED SVATUTES— Continued, 
SEC, 
2470, Whether notice of claim of lien was filed within time held question 
for jury. C. S.. P4444. not applving. Supply Co. rv. MeCurry, 799. 


P5O7. 2OIS. Married woman may execute certain executory contracts and is 
liable on note signed by her. Yeft cv. Covington, of. 


PIS. Deed of wife not probated in accordance with statute is void and will 
hot operate as an estoppel. Capps ve Massey, 16. 


v5aenG, Where Jusband has abandoned wife she may convey her property 
without lis consent under the statute, amd C. S., 2909 does net 
appiv. Weys uv. Tuten, 368, 


25g. LATS. Plaintiff must show causal relation between violation of 2065 
nud injury in order to recover under 2574. Leiris v, Arehbell, 205. 


MSO. Statutory powers of clerk in regard to resale are to be strictly con- 
strued, Redfern v. Roberts, 128. 


PETG. ZIST. Ordinances regulating filling statious held within police power 
of city. Wake Forest v. dledlin, 83. 


27S, LTS. Ownership of street is prerequisite to power of city to levy 
street assessineuts, Afrd vu. Winston-Salem, 38, 


PUI LT. General statute of limitations does not apply to street assessx- 
ments under city charter in this case. Statesville v, Jenkins, 159. 


PTOL. City may condemn land for street and levy assessments for iunprove- 
ments in one action, Hfird v. Winston-Salem, 38. 


PUB9 ES). Where clerk erroneously places su in sinking fund the city may 
correct error. Jewboraov. Ainston, Te. 


POF, SOOS, 304). Marcged woman signing nete as accommodation endorser 
ix liable to holder in due course. Taft v. Covington, 51. 


BO4d, YOTT. Liability of parties to nore as against payee is determined by 
position of signatures. Lrust Co. v. York, G24. 


3255, Life tenaut may not have estate sold for partition of proceeds in 
adversary proceedings. Sueith vy Suitt, 5d, 


3392. Prior registered mortgage is tirst Hen on land as against mortgages 
or oquities not appearing of record. Pineau ov, Gulley, 552; Story 
r. Slade, o96:; Lawson v. Key, 664. 


BEibefau. Lien of innocent lienor attaches to proceeds of forfeiture sale of 
car, but he is not entitled to possession thereof. €. /. %. Corp. v. 
Burgess, 2. 


nsdieve. Suvety contract should be liberaliy coustrued, and bond hLeld 
liable for materiais furnished subcontractor, Orerman v. Indennity 
C2. Tol: 


Bord (is. Agreement in this case held not to be within intent of statute. 
Noor. death, 185. 


BY30, O24. Sheriff's bond is not liable for injury causcd by prisoner while 
he is nnlawfully at large as trustee. Sutton vc. Williams, S46. 
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CONSOLIDATED STATUTIES— Continued, 
SEC, 

H9d4d, 4595, Sheriff is liable for escape of prisoner through negligence or 
malfeasance of himself or jailer, and escape is effected when sheriff 
without authority allows prisoner to go at large as trusty. Sutton 
ve. Williams, 546. 


4171, 4175. Criminal conspiracy is feluny under the statutes aud Superior 
Courts have exclusive original jurisdiction of prosecutions therefor. 
S. oc. Ritter, 117. 


4214. KMvidence of assault with intent to kill in violation of the statute held 
Landondl 


sufficient; elements of the offense. S. v. Hefner, T78. 


4277. Under facts of this cuse conviction of defendant wider statute wus 
error, S. te. Corey, 209, 


$285, 4645. Offense of issuing worthless check and violation of C. S., 4288 
ive not identieal and charge of violation of one and proof of viola- 
tion of the other is fatal variance, S, uv. Jfartin, 686. Indictment 
under the statute must charge an intent to defraud or deceive. 
N. vu. Lorton, T71. 


4517. “Pasture” and ‘cultivated field” as used in statute are not symonymous, 
Sov. Cornett, 634. 


4615. Bill of particulays is not subject to demurrer, S. v. Beal, 279. 


4622. Court has power to consolidate action, and upon general verdict of 
suilty, to enter judgment on each offense. S. uv. Harvell, 599. 


4659, 4040. Court should have instructed jury that they might convict of 
lesser clegree of the crime. S. v. Rates, 9. In this case failure to 
instruct jury thar they might convict of lesser degree of crime wus 
hot error, N. vu. Jackson, 821, 


4645. Ividence on motion is to be taken in light favorable to State. S. v. 
Beal, 278. Evidence of defendant’s guilt of possession of intoxi- 
enting liquor held insufficient. S. cv. Johstson, 429. Evidence in this 
case held insufficient to go to jury as to principal's Hability for 
worthless check given by agent. S. ¢. Baker, STS, Reversal of judg- 
meut of guilty has effeet of verdict of not guilty. S. v. Corey, 209. 


4651. Where affidavit for leave to uppeal in forma pauper:s does not state 
that appeal is in good faith questionable whether Supreme Court 
requires jurisdiction. S. a. Bynum, 876. 


4659. Judgment in capital case must be written and signed by judge. . ¢. 
Jackson, 321. 


5410, 0419. Acts of appointees of schvol board held not subject to annulment 
by proceedings in instant case, Crabtree v. Board of Education, 
O45, 


P4290, ASS, HOSG, 5595, 5601, 5008, 5608. Determination of number of teach- 
ers is judicial or quasi-judicial function of board of education. 
Wifkinson v. Board of Education, 669, 


443. If additional tax is necessary to operation of kindergarten schools in 
city vote of people is necessary. Poscy vr. Board of Education, 306. 
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CONSOLIDATED SVATULTES— Continued. 
SEC. 
470. School board held authorized to sell property invelved in this casxc. 
Tucker uv. Smith, s0n. 


62t4. After party is released under statute court las not authority to ap- 
poiut guardian «@ litem for him. Orr v. Beachboard, 270. 


460, Statute not applicable to insurance policy in this case. Gilmore v. 
fs. Co,, Ger. 


TOCA). Does not apply to action to recover tax alleged to have been 
Hlegilly assessed. Bua ow Aaeieell, O57. 


CONSPIRACY, 
RB Criminal Conspiracy. 
h Evidence of Criminal Couspirucy CAdivissibility of acts and declara- 
tions of coconspirators see Criminal Law G k) 
J. Evidence in os ‘ase js held sufficient of a conspiracy to kill. (See 
ADEN Ce AI: Se Us Halter, TIVO SS. Bed, 2 TS. 


CONSTITURION (for convenience in annotating). 
ARY, 
4 
T, see, 17. CLS. 8411(f) transterring the sien upon automobiles seized 
aud sold for unhiuwtul transportation of intoxicants to the proceeds 
of the sule does not deprive the lienor of property rights guaranteed 
by section. C. f. 97. Corp, v. Burgess, 25. 


I], sco. T4. Where original act incorporating town is pussed in conformity 
with section it is not required that act enlarging boundaries be so 
passed, Pealand ve. Bryson City, 140. 


IE see. BO. Where clerk erroneously places fund in sinking fund the city 
may correct the error. Mewborn vu. Kinston, T2. 


1V, xec. S. Supreme Court confined to matters of law or legal inference on 
appeal SN. uv Larercuce, 481. 


IV. sees, 10, 17. Special judge appointed to hold single term may not heat 
motion returnable to district. Reid v. Reid, TAO, 


Voosee 0. Applies by inherent justice to taxation on trades, professions, 
franchises, and incomes. J'ea Co. vu. dtaxwell, 433. Minimum tax on 
express complies of $15.00 per mile held constitutional. Hapress 
Agency uv. Jfreriwell, G87. 


Vooseo, 9 Supreme Court wilh not pass uponueclaim against State where 
no question of Jaw is involved. Warren uv. State, 211. 


IX. sec. 2. ‘Legislature bas constitutional power to require city to operate 
kindergarten schools. Posey v,. Board of Hducation, 306. 


IX. sec. 3. It is legislative function to formulate the meaus of providing 
six months school term. Wilkinson v. Board of Education, 669. 


X, sec. 6. Where consent of husband is not obtained conveyance of wife 
is void und dues not operate as estoppel. Capps v. Afassey, 190; 
but where husband has abandoned wife she muy convey without his 
consent. AWeys v. Tuten, 368, 
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CONSTITUTIONAL LAW (Police power sce Municipal Corporations II; 
constitutional requirements in enactment of statutes see Statutes A a: 
right to fair trial see Criminal Law I ¢; taxation on interstate commerce 
see Taxation A h: equal protection clause does not prohibit classification 
for taxation see Taxation A @ 5: legislative power tc require city to 
operate kindergarten schools see Schools and Sehool Distriets Fob 1). 

li Obligations of Contract. 
b Means and Remedics for Huforcement of Contract 

1. Ordinarily, the obligation of a contract is coeval with the under- 
taking to perform, and includes all the means which, at the time 
of its making, the law afforded for its enforeement, and where a 
city annexes an entire incorporated town and assumes its out- 
standing indebtedness, the property of the residents. of the town 
may not be relieved of taxation for that vear without lessening the 
means provided by law for the enforcement of the engagements of 
the town, Green v. Asheville, 416, 


CONTIMP YT. 
A Acts or Conduct Constituting Contempt of Court. 
@ In General 
1. CC. S., 878, defining contempt of court for which a defendant may be 
punished should be strictly construed as a criminal statate. West 
' wy West, 12, 
BD Disobedience of Order of Court 
1. It is required by the express terms of the statute that in order to 
punish one as in contempt of court, C. S., 978. subseetion 4, that 
he should have wilfully disobeyed a process or order lawfully issued 
by a court, and where the husband, in proceedings against him 
for contempt for disobeying an order to pax moneys for the siup- 
port of his child, shows by the uneontradicted testimony of bim- 
self and witness that he had no property nor income except what 
he could earn, and that he had Deen unable to obtain employment 
and was therefore unable to comply with the terms of the order. 
the evidence fails to show that the disobedience was wilful, and 
he may not be adjudged in contempt of court and a sentence im- 
posed upon him, West a West, 12. 
RB Power to Punish and Proceedings Therefor. 
b Findings of acts 
1. Upon imposing a sentence for contempt of court the judge sheuld 
find the fact coneerning the purpose and object of the contemmor 
sufficient to support his judgment. West v. West, 12. 


CONTRACTS (Usurious contracts see Usury; insurance contracts see Insur- 
see; surety contracts see Principal and Surety: contvacts to furnish 
shipping faeilities see Carriers Boa 1, 2: impairment of' obligations of 
see Constitutional Law I; enforcement of by injunction see Injunctions 
Bec; assignment of see Assignments; cancellation of see Cancellation and 
Reseission of Istruments; contracts enforceable against reeeiver of insol- 
vent corporation see Corporations TI a 1). 

A Requisites and Validity. 
f Contracts in Restraint of Trade or Business 
1. The statute, C. S., 2568, condemns a contract of sale only when such 
sale is made “upen the condition” that the purchaser shall not 
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CONTRACTS A f—Coitinued. 
deal in the goods or merchandise of a competitor of the seller, and 
in order for a party to recover dainages for a breach of the statute 
under the provisions of C. S., 2574, he must show a violation of the 
statute and a causal relation between the violation and injury to 
his business, and Feld: in this case. the cause should be submitted 
to the jury under proper instructions. Leicis re Archbeltl, 205. 


2. Where, in a suit to enjoin the violation of a condition in a contract 
of employment providing that the employee shovwld not engage in 
the same business in competition with the employer in a restricted 
area for a definite time after the termination of the employment 
for any reason whatsoever, and the contract provides for the 
termination of the employment by either party for any reason, the 
question of whether the emplovee voluntarily left fhe employment 
is immuiterial, Woshkin Bros. +. Swartsberg, 538 


3. A contract not to engage in a certain business within a reasonable 
area for a reasonable length of time, which does not affect the 
interests of the public, will not be declared void as being in uti- 
reasohable restraint of trade. Ibid. 


4. A condition in a contract of empleyment that the employee shoule 
not engage in the same business in competition with the employver 
after the termination of the employment, to be effective for a period 
of two vears within twelve miles of any one of the employer's 
stores, is not one in unreasonable restraint of trade against public 
policy, and in a suit by the employer to restrain the violation of 
the condition, a judgment permanently restraining the defendant 
from violating the condition for the period of time stipulated 
therein upon proper findings and conelusion of law will be affirmect, 
Lbid. 


h Gaming Contracts 


1. Where there is evidence that contracts set up by certain defendants 
in an action by the receiver of a brokerage business were founded 
upon speculation and based upon “margins,” and that no actual 
delivery of the stock was intended by the parties: Held. the evi- 
denee is sufficient to support a finding that the contracts were void 
under C. 8., 2144, and the finding is as conclusive as the verdict of 
a jury, and the judgment that such cenfraects were absolutely void 
will be sustained. Jfartin aw Bush, 93. 


°?. Where in an action by an assignee and trustee under C. S., ch. 2S. 
it is alleged that one of the defendants was a partner in the busi- 
ness of the assignor and liable for the debts of the firm, and the 
other defendants admit this allegation and set up and seek to 
recover of the plaintiff and the alleged partner on contract with 
the assignor, the alleged partner is a defendant in the action on 
the contracts and her answer setting up the defense that the con- 
tracts were yoid under C. 8., 2144, as gambling contracts, places the 
burden on the other defendants to prove that the contracts were 


lawful. C. S., 2146. /bid. 
B Construction and Operation. 
d Place and Time of Performance 


1. Where in an action upor a contract under the terms of which the 
grantee of lands agrees to pay te the plaintiff a certain amount per 
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acre for services rendered by the plaintiff in the purchase of the 
land, the amount to be paid upon the sale of the land by the 
grantee: Held, the contract specifying no time within which the 
Saie was to be made, the doctrine of reasonable time applies, but 
an issue making the mere lapse of time directing and conclusive 
upon the question of whether the grantee should have sold the 
land under the agreement is erroneous, the issue submitted should 
have been framed in such a way as to enable the jury to find from 
the evidence whether the grantee arbitrarily or Wnreasonably re- 
fused to sell or whether by the exercise of due diligence he cole 
have sold the land at a fair price. Graves vo O'Connor, 281. 


JI’ Actions for Breach. 
a Parties 


1. Where a company contracts to make a loan to a husband and wife 
to be secured by a mortgage on lands held by thein by the entire- 
ties, and the husband dies pending the making of the loan, and the 
wife alone brings action to recover damages for breach of the con- 
tract by the loaning company: Held, the personal representative 
of the husband is a necessary party to the action and the defend- 
ant’s demurrer should have been sustained. Yonge v. Ins. Co.. 16. 


bh Necessity of Performance, Tender, or Readiness to Perform 
1. A party to a contract may not recover damages of the other party 
thereto for its breach when his own breach has caused the failure 
of the other to perform his part thereof. Savage v. MeGlawhorn, 
4°97, 


CONTRACTORS—Surety bonds of see Principal and Surety: liability of con- 
tractor upon unconditional acceptance of subcontractor’s assignment see 
Assignments C a 1. 


CORPORATION COMMISSION—Prestunption of approval of consolidation 
of Banks see Banks and Banking J a 


CORPORATIONS (Service of process upon foreign see Process Bd). 
C Officers and Directors. 
a Election, Appointment and Tenure 


1. Where an educational institution. incorporated by private act of the 
Legislature, is granted a charter providing that four of the trustees 
named therein should hold office for the period of one year, and 
four others for a period of two years, and four others for a period 
of three years, and that their successors should be elected fora term 
of three years, and there is no provision that the trustees should 
hold office until their successors are elected, upcn the trustees 
named in the charter continuing in office after th2 expiration of 
their term as provided therein: Ifc?d, no one but the corporation 
can be heard to complain, the general rule being that the failure 
of a corporation to elect officers or directors does not necessarily 
end the terms of those previously elected. Martin v. Board of 
Trustces, 691. 
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CORPORATIONS —Continued. 
D_ Stock. 
f “Blue Shy Law” 

1. The “Blue Sky” law of the State enacted for the protection of in- 
vestors in preventing the promotion of “wild-cat” schemes, chapter 
T1(A), N. C. Code of 1927, applies where money jis invested in 
stock, securities, profit-sharing agreements, ete., with the purpose 
of securing an income from the employment of the money, and a 
eontract whereby the owner of a copyright system gives the ex- 
clusive right to anether to operate the system in certain counties, 
und in return is to receive a pereentage of the gross receipts from 
the operation of the system, with further provision for a division 
of net profits from sales or contracts written by either party, does 
not contemplate the placing of money in a way to secure an income 
frow its employment, but the earning of a portion of the gross 
receipts in return for individual services, and the ugreement is 
not a profit-sharing seheme or investment contract within the 
intent and meaning of the statute. WN. uv, Weath, Wan. 

(; Corporate Powers and Liabilities. 
a Lepress and Implied Powers 

1. Where a corporation has acquired by deed a permanent right-of- 
way over the lands of the original grantor for a railread, it is not 
necessary that the corporation have the charter right to operate 
2S a2 common carrier in order to use the right-of-way for a private 
railroad necessary to the carrying out of the powers expressly 
given it in its charter. Grady v. Tile Co., 331. 


ec Authority of Officers and Agents to Bind Corporation 


1. While the president of 2 corporation has ordinarily only the au- 
thority to make contracts binding on the corporation by resolution 
ef the board of directors, when this position is combined with that 
of general manager the limitation of his power as the former does 
not apply to curtail his powers as general manager, and as the 
latter he may generally bind the corporation in all matters within 
the seope of its powers. Lumber Co, v. Elias, 103. 


2, Where a corporation existing under the laws of this State has con- 
ferred upon it the power to acquire stock in competitive corpora- 
tions, a contract for the purchase of such stock made by its general 
manager falls within the scope of his powers and is binding on the 
corporation without a resolution by the board of directors authoriz- 
ing such purchase when the contract is made in good faith for its 
advantage, Loitd, 


ad Property and Conveyaiuces 
1, Where the charter of an educational institution wuthorizes the 
trustees to hold real and personal property for the corporation, 
and a deed is executed conveying the title to land to the trustees, 
nnd the trustees authorize a deed of trust from the corporation 
which is executed as its deed, and the deed of trust is foreclosed 
anecording to its terms, and the trustee in the deed executes a deed 
to the purchaser, and the trustees of the institution also execute 
a deed to the property to the purchaser at the sale: f/eid, neither 
the corporation nor the trustees can claim any interest in the 
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CORPORATIONS G d—Continued, 
property and the conveyances conveyed the Jegel and equitable 
titles, respectively, to the purchaser at the sale who may transfer 
a good and indefeasible title thereto, and the fact that at the time 
of the execution of the deed by the trustees thei: terms of office 
under the charter had expired and their successors not elected 
does not alter this result, and the vendee of the purchaser at the 
foreclosure sale inay not suceessfully maintain that the title offered 
was not good on account of the failure of the corporation to elect 
suecessors to the original trustees named in the statute. Weartin av. 
Board of Trustees, O91. 
¢ Ratification by Corporation of Acts of Officers or Agents 
1. Where a econtynact is made by an officer of a corporation in good 
faith and for its benefit with knowledge of its board of directors, 
the corporation by knowingly accepting the bencfits of the contract 
may become bound by its terms by ratification thereof, though the 
one acting for it may uot have had authority express or implied to 
make the contract in its behalf. Laanber Co. wm Hruias, 105, 
II insolvency and Receivership. 
bh Liabilities and Contracts Huforceable against Reccirer 
1, A receiver of an insolvent corporation may be sued for damages for 
breach of an executory contract of the corporation by permission 
of court, Wade ~ Loan Association, 196 N. C., 171. in which the 


action was upon an executory contract of employinent. cited and 
distinguished. Lamson Co. v. Morchead, 164. 


COUNTIIES—County highways see Highways C; bonds of county officers sec 
Principal and Surety B oc: sheriffs see Sheriffs: taxation sce Taxation. 


COURTS (Original jurisdiction of Supreme Court see Stare KE, appellate 
jurisdiction of see Appeal and Error: administration of Federal Iim- 
ployers’ Liability Act see Master and Servant E a: removal of causes see 
Removal of Causes: contempt see Contempt). 


AX Superior Courts. 


a Jurisdiction (of criminal cases see Criminal Law 1: ef action fer ean: 
cellation of instruments see Cancellation of Instruments B a) 

1. Where, in an action against the receiver of an insolvent corporation 
for breach of an executory contract, the sum demanded in good 
faith exceeds two hundred dollars, the Superiov Court has juris- 
diction, the plaintiff being entitled to recover thereon upon a 
proper showing, the contract not being an executory contract of 
employment invalidated by the receivership. Lamson Co. v. 
Jforehead, 164. 


CRIMINAL LAW (Particular crimes see Particular Titles of Crimes: plend- 
ings in criminal eases see Indictment). 
IB Capacity to Commit and Responsibility for Crime. 
a Mental Capacity as Affected by Intoricating Liquor or Disease 


1, Where the prisoner on trial for a capital felony relies upon his evi- 
dence tending to show that he was too intoxicated at the time otf 
the commission of the crime to have a criminal intent, and there 
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is evidence to the contrary offered by the State, the conflicting 
evidence raises an issue of fact for the determination of the jury 
nnuder proper instructions from the eourt. WS. vv, Larerence, 481. 


(. Parties and Offenses, 
na Principals 


1. Where a number of persons aid and abet each other in the commis: 
sion of a crime, all being present, all are principals and equally 
suilty. S. uv. Beal, 27s. 


ly Jiders and Abettors 


1. Mere presence, even with the intention of assisting in the commis- 
sion of a crime, does not render a party an aider or abettor therein 
unless the intention to assist is communicated to the perpetrator, 
hut if a party. being present, does something that will incite, en- 
courage, or assist the actual commission of a crime he is guilty as 
an aider and abettor. NSN. ov. Hoffman. 32S, 


I) Jurisdiction of Criminal Cases. 
bh Degree of Crime 


1. While formerly under the common law a conspiracy was a misde- 
ineanor, is Changed by statute fo a felony, C. S., 4173, applying to 
crimes of this class, providing that in the case of an offense done 
in secrecy and malice where the punishment is not provided for 
in the statute, the punishment may be by imprisonment in the 
State prison, and C. S., 4171, defining crimes so punishable as 
felonies, and the Superior Court has original jurisdiction of a prose- 
cution for a conspiracy to kill, and the recorder’s court does not 
bave exclusive original jurisdiction thereof, and improper venue 
must be met by a plea in abatement tuade in apt time, C. S., 4606. 
before plea of not guilty. NS. uw. Ritter, 116. 


I’ Former Jeopardy. 
ao Mistrials and New Trials 


1. Where on appeal of a prosecution for critninal cotispiruey a new trial 
is awarded because of error in the admission of certain evidence, 
upon the new trial in the Superior Court the defendant’s plea of 
former jeopardy and motion to dismiss is properly disallowed, and 
where the admission of evidence and the charge of the court is in 
accordance with the opinion in the former appeal the defendant’s 
exeeptions thereto cannot be sustained. W&. v. Ritter, 116. 


» Where in a criminal prosecution a mistrial is properly ordered, de- 
fendants’ subsequent plea of former jeopardy cannot be sustained. 
S. v. Beal, 278. 


ad Same Offense 


1. Where a defendant is bound over to the County Court on two war- 
rauts for issuing worthless checks on different dates, and is 
acquitted as to one and convicted as to the other, and appeals to 
the Superior Court, and in the trial in the Superior Court the evi- 
dence relates to the charge upon which he had been acquitted in 
the County Court. upon the jury’s acceptance of his plea of former 
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acquittal, it is error for the trial court to order another trial, anil 
upon conviction therein the judgment will be arrested on apperl), 
S. v. Ross, 461. 
G  Lvidence (Of particular crimes see Partieular ‘Pitles of Crimes). 
ad Preswinptions and Burden of Proof 

1. The failure of a defendant to testify in lis own behalf does not raise 
uwuy presumption against him, and is uot a proper subject of coam- 
ment by the solicitor in his urguinent to the jury, though his 
failure to testify necessarily leaves the jury to infer the facts 
Without the benefit of any statement from him. WS. v. Beal, 278. 


“. Ambiguous instruction as to burden of proof entitles defendant to 
new trial SS. a Cornett, 634. 


b&b Reacts in dssue aud Relevant to dssiues 
1, Where ina prosecution for manufacturing amd possessing materials 
for the manufacture of intoxicating liquor a witness for the State 
has testified that the two defendants had brought a still to bis 
place and had set it up in a field and manufactured whiskey, aud 
had told officers where the whiskey could be found; Jleld, the find- 
ing of the whiskey at the place designated is incompetent ws au 
independent fact, but taken in connection with the evidence that 
the defendants were acting together in procuring a still and manu- 
facturing whiskey, it was a part of the same transaction, rnd the 
admission of testimony of another witness corroborating the deeln- 
ration of the first as to the location of the whiskey is not error, 
S. vw. Hall, 685. 
g Flight as Hvidence of Guilt 
1. Where in a conspiracy of strikers to resist officers of the luw to the 
death and shoot to kill if their plans were interfered with, result- 
ing in the death of an officer, the fnet that one of the strike leaders 
immediately departed from the coumunity after tae murder is a 
competent circumstance to be considered by the jury with other 
evidence in the ease. NS. 7. Beal, 278. 
i Testimony of Convicts, Aecomplices, Defendants and Codefendants 
1. Where the defendants in a criminal prosecution testizy in their own 
behalf, an instruction that their testimony should be scrutinized 
with care to ascertain to what extent, if any, it was warped or 
biased by their interest, and that should the jury then believe them 
their testimony should be given the same credit as if they were 
disinterested, is free from error. NS. v. Beal, 278. 
k Acts and Declarations of Conspirators 
1. Where two or more persons associnte themselves together in oa 
eriininal conspiracy, any act or declaration made by one of them 
in the presence of the others in furtherance of the eommon object 
and forming a part of the res geste is competent in evidence against 
the others. S. v. Ritter, 116; 8S. v. Beal, 278. 
m Weight and Sufficiency (Nonsuit see Criminal Law I j; in prosecution 
of particular offenses see Particular Titles of Crimes®. 


1. Evidence sufficient to take the case to the jury in a criminal action 
must tend to prove the fact in issue or reasonably conduce to its 
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conclusion as a fair, logical and legitimate deduction, and not 
merely such as raises a suspicion or conjecture of guilt. SS, v. 
Johnson, 429. 
r Impeaching, Contradicting, or Corruborating Witness 

1. Where the evidence under an indictment for conspiracy by strikers 
to resist officers of the law to the death if their plans were inter- 
fered with, resulting in the killing of one of the officers, it is com- 
petent for the State in cress-examining one of the defendants, a 
representative of the union conducting the strike, as to his cireu- 
lating locally a Communist paper containing several communica- 
tions adversely criticizing the police officers, the defendant having 
previously testified without objection to a letter written by him 


LP hand 


nnd published in the said paper. S. av Beal, 278. 


l ‘rial of Criminal Cases (Trial of actions for particular offenses see 
Particular Titles of Crimes). 
« Course and Conduct of Triat and Fair, Impartial Trial 

1. The mere fact that the officers of the court guarded the outside of 
the court-room with State militia during the course of the pris- 
oner’s trial in a criminal prosecution, for the prisoner's protection. 
does not alone entitle the prisoner to a new trial on appeal upon 
the ground that a fair and impartial trial, guaranteed by the Con- 
stitution, had not been given him, where it appears that no demon- 
stration had been made against him or anything done that could 
have prejudiced his rights, and his exception to the refusal of the 
trial court to allow his motion that the guard be dismissed will not 
be sustained on appeal, ordinarily matters of this kind being 

within the sound discretion of the court. S. v. Lawrence, 481. 


e Arguments and Conduct of Counsel 
1. Motion for new trial for improper argument of solicitor is addressed 
to discretion of court. WN. v. Beal, 278. 


f Consolidation of Actions 


1. Where the trial of two separate criminal indictments are consolidated 
by the judge and tried together as authorized by C. S., 4622, and a 
general verdict of guilty is returned by the jury, the verdict will 
apply to each indictment, and judgment pronounced on one ot 
them, but execution suspended on terms agreed upon, and judg- 
ment and sentence entered as to the other, is not objectionable on 
the ground that only one judgment should have been entered, and 
held further, the sentence being concurrent, the defendant was not 
prejudiced. S. vw. Harvell, 599. 


a instructions (In prosecutions for particular erimes see Particular 
Titles of Crimes). 


1. In the course of a prosecution for conspiracy an explanation to 
prospective jurors why some of the alleged conspirators were being 
tried while others were not, and proof of the fact during the trial 
is held not to be prejudicial error entitling the defendants to a 
new trial. S. v, Ritter, 116. 


”» Where evidence is introduced only for the purpose of corroboration, 
and at the time of its introduction the court instructs the jury 
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a 


that it was to be considered only for that purpose and not as sub- 
stantive evidence, his failure to likewise so instruct them in his 
charge is not reversible error in the absence of a request for an 
instruction to that effect. Rules of Practice in the Supreme Court 
No. 21. S. uv. Jackson, 321. 


3. Phe use of the words “the evidence tends to show” by the trial court 


in his charge to the jury, applied both to the evidence for the 
State and for the defendant, is not an expression hy him upon the 
weight and credibility of the evidence forbidden by C. S., 564. 
Ibid. 


. Al error made by the judge in misstating exactly an admission in 


his charge to the jury, must be brought to his attention in order 
to afford time and opportunity for correction. S. v. Sloan, 59s. 


. The burden is on the State in a criminal action to prove the defend- 


ant’s guilt beyond a reasonable doubt, and where the trial court 
instructs the jury that if they find by the greater weight of the 
evidence that the defendant committed the offense charged, and 
found him guilty beyond a reasonable doubt, they should return 
a verdict of guilty, a new trial will be awarded on appeal, it being 
impossible to determine which of the conflicting instructions the 
jury followed. 8S. v. Cornett, 634. 


j Nonsuit 
1. Upon motion as of nonsuit in a criminal prosecution the evidence is 


to be considered in the light most favorable to the State, and if 
there be any evidence tending to prove the fact of guilt or which 
reasonably conduces to its conclusion as a fairly logical and legiti- 
mate deduction, and not merely such as raises a suspicion or con- 
jecture of guilt, it is for the jury to say whether they are con- 
vinced beyond a reasonable doubt of the fact of guilt. S. x. 
Beal, 278, 


~. Where the defendants are tried for violating C. 8., 423.4, in making 


an assault with a deadly weapon with intent to kill, ete. the 
action will not be dismissed when the undisputed evidence tends 
to show the assanit was made with a deadly weapon. SNS. uv. Hefner. 
778. 


lL Conviction of Lesser Degree of Crime 
J. Where all the evidence tends to show that the crime o7 rape was con- 


mitted as alleged in the bill of indictment, and the clefendant relies 
solely upon an alibi, and does not contend that he :night be found 
guilty of a lesser degree of the crime, and introduces no evidence 
to that effect, and makes no request that the court instruct the 
jury thereon, the failure of the court to so instruct the jury will 
not be held for error, C. 8S., 4639, 4640, not applying. S. v. Jackson, 
321, 


J Motions to Set Aside Verdict, Mistrial, New Trial and Arrest of 


Judgment (Presence of guards at trial not ground for new trial see 
hereunder I e@ 1; motion in arrest properly refused on indictment 
sufficiently charging rape see Rape C a). 
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New Trial 


Continued, 





1. The trial judge has the power to order a mistrial in criminal eases 
as 2 matter of necessity where one of the jurors becomes insane 
during the course of the trial, but in capital cases he must find the 
facts for review, and where the court has ordered a mistrial upon 
a proper finding of fact, the court has the power. upon learning 
that one of the defendants had voluntarily absented himself from 
the court room at the time the mistrial was ordered, to strike 
out the order of recess and repeat the preceedings in the presence 
of all the defendants. NS, aw. Beal, 27s. 


2, A motion to set aside the verdict and for a new trial on the ground of 
alleged prejudicial appeals by the solicitor in his argument to the 
jury is addressed to the sound discretion of the trial court which 
wilt not be reviewed on appeal unless the impropriety of counsel 
be vross and calculated to prejudice the jury, and where the record 
discloses that the court promptly stopped the solicitor on objection 
of defendants, and at one time of its own motion directed the 
soliciter to stay within the record, and there is nothing in the 
record to show the charieter of the argument or that the judge 
failed to do his full duty, the refusal of the motion hy the court 
Will not be held for error. / bid, 


o& Where the trial judge retuses to set aside a verdiet for relationship 
ot a juror with the prosecuting witness in a crimindl case upon his 
finding that the trial had been fair, and on the defendant's appeal 
there is no fluding as to whether the defendant’s counsel was mis- 
led by the jurors failure, upon questioning, to disclose this fact. 
the case will be remanded to fhe end that the court find whether 
the defendant's counse) was misled, and upon an affirmative finding 
the verdict should be set aside. S. uv. Vart, GOY, 

i Newly Discovered Bvidenee as Grounds for New Trial 

1. Defendant's motion for a new trial in a criminal prosecution on the 
vyround of newly diseovered evidence is addressed to the sound dis- 
cretion of the trial court and the refusal of the motion is not re- 
viewable on appenl. S. «. Jackson, 321. 

e Motion to Seb Aside Verdict 

1 A metion to set aside a verdict in a criminal action on the ground 
that it is against the weight of the evidence is addressed to the 
sound discretion of the trial court, and his action is not reviewable 
oh appeal in the absence of abuse, NS. a. Marvel, 599, 


K Judgment and Sentence. 
¢ Requisites in Capital Cascs 

1. The entry of judgment of the cenrt on the verdict of guilty of a 
‘capital felony by the clerk of the court on its minutes and signed 
by the judge igs not a suflicient compliance with the provisions of 
CG. S., 4659. its mandatory provisions requiring the judgment to be 
written and signed by the judge, and where it appears of record 
that he has failed so to do the case will be remanded. S. %¥. 
Jackson, 521, 
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CRIMINAL LAW—Continued, 


1, Appeal in Criminal Cases ¢Motions for new trial in trial court see 
Criminal Law J). 


a Prosecution of Appeals Under Rules of Court 
} 


1. Whether the Supreme Court acquires jurisdiction of an appeal in 
forme pauperis from a conviction of a capital felony when the 
afiidavit for leave to appeal fails to state, as required by C. &., 
4651, that the “application is in good faith.’ quere? and where the 
appeal has not been prosecuted ns required by the Rules of Court 
the appeal will be dismissed upon the motion of the Attorney 
General after an examination of the record proper for errors ap- 
pearing upon its face. S. a. Bynum, 876: 8. v. Sharpe, 377, 


2. Where the appellant in a eriininal action has failed ro have his case 
docketed in the time required by the Rules of Practice in the 
Supreme Court, in order to preserve his right to appeal it is 
required that he file an application for a certiorari, vuddressed to 
the sound diseretion of the Supreme Court, and show a good and 
sufficient reason for granting his motion therefor, and where this 
has not been done the appeal will be dismissed upon motion of the 
State. S. uv. Harris, 3877. 

”) 


3. Where the prisoner convicted of a capital felony is allowed to apperl 
in forma pauperis, and an agreed case ou appeal has been filed, but 
no further steps taken, the appeal will be dismissed on motion of 
the Attorney-General for noncompliance with the Rules of Court 
coverning appeals, after an examination of the reeord and the ease 
for substantial error, S. a. Massey, G01, 


4. Where the defendants convicted of a eapital offense give notice of 
appeal, buf nething is done toward perfecting the sime. the motion 
of the Attovrner-General to docket and dismiss the saypeal will be 
alowed, no error appearing upon the face of the record proper, 
S. a. Hayestipps, 686, 


d Record 


1, An exception to the exclusion of testimony of a witness offered as a 
sustaining witness to a character witness is uot properly presented 
for review on appeal when it is not made to appear of record that 
the witness would have qualified and given the evidence suggested, 
S. a Beal, 278. 


2. Where the charge of the trial court to the jury does not appear of 
record ohn appeal it will be conelusively presumed that the court 
correctly charged the law arising wpon the evidence. oS. or Taar- 
rence, 481, 

a Review 
1. Where a witness had not been challenged upon her roi dire to test 

her competency to testify as a witness, and has been sworn to 
speak the truth as required by C. S.. 3189, 3190, 8191, questions 
asked her upon cross-examination by the solicitor as ro ler religious 
beliefs for the purpose of impeaching her credibility, if error, will 
not be held prejudicial or harmful when the answers of the wit: 
nesses, taken in connection with her previous testimony, do not 
show that she intended to express ao disqualifying disbelief, it 
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CRIMINAL LAW 1. e—Continued, 
appearing that no appreciable harm has come to the defendants, 
if harm at all, and the verdict and judgment will uot be disturbed 
upon defendants’ exceptions to the questions. The change in the 
Constitution on the subject observed and discussed by Sracy, C. J. 
but effect not determined. NS. rm Beal, 27S. 


~. In order for an award of aw new trial on appeal for alleged erroneous 
ndivission of evidence upou the trial, the appellant must show 
error positive and tangilde that has affected Jus rights substantially 
wud not merely theoretically, e. g., that a different result would 
lave likely ensued. /bid, 


3. Where indictments charging conspiracy to culmmit a homicide result- 
ing in murder and lesser degrees of the crime have been consoli- 
dated Without objection of the defendants, upon the motion of de- 
fendants in arrest of judgment on the gruund thaf they were not 
required to plead to the bill charging the yarious lesser degrees of 
the offense, it may be said that the plea of not guilty to the bill 
chavging the greatest offense applicd te any and ali offenses subse- 
quently added thereto, without objection, relating to the same trans: 
action, but the conviction of the defendants of the greatest degree 
of the crime is not Challenged by the motion in arrest, and the 
sentence for the greatest degree being longer than the combined 
sentences for the lesser degrees, and the sentences runing cov- 
currently, error committed with respect to the lesser degrees would 
not affect the verdiet and judgement ou conviction of the greatest 
degree. bid. 


4. Ou defendant's appeal front a conviction of murder, Lis admission on 
eross-eX amination that be had been on the roads and “they claimed 
1 took an automobile.” is not sufficiently different from an instrue- 
tigg, “the defendant admits a criminal record mere or less, and 
that he was convicted of larceny” to make the statement in the 
charge reversible error, SN, a. Slow, 398. 


o» Where a defendant bas been convieted of laving carnal knowledge 
of a girl under sixteen vears of age, and it appears from the judge's 
finding of fact upoum defendants motion fo set the verdiet aside. 
that au juror serving on the case was within the Oth degree of rela- 
tionship to the prosecuting witness, but failed to set aside the 
yerdict on his finding that the juror was not prejudiced, the latter 
finding is regarded as a conclusion of Jaw rather than one of fact. 
nnd is not binding on the Supreme Court upou appeal, S. wo. Tart. 
690). 

6. Where the evidence is sufficient of an ussault with a deadly wenpon 
with intent to kill, not resulting in death, a charge by the judge to 
the jury that “serious injury” inchided ‘anything that would cause 
a breach of the peace,” is held not to be reversible error to the 
defendant's prejudice where all the evidence teuds to show that 
serious injury was inflicted iu violation of fhe statute. oS. ¢&, 
Hefner, TiS. 

g Nature and Grounds of Appellate Jurisdiction ti Criminal Cases 

1. The Supreme Court is confined to matters of law or legal inference 
Won at appeal in a criminal proseention. Article TV, section &. 
Soo Laarrence, 481, 


872 INDEX. 


CRIMINAL LAW L—Continued, 
f Disposition of Cause 


1. Under the provisions of C. 8., 4643. the reversal of a judgment of 
t s, 
cuilty has the force and etfect of a verdict of “not guilty.” Slr 
Carey, 209. 


DAMAGES. 
C® Grounds Therefor. 
a Direct or Remote, Speculative aud Contingent lajury 

1, The plaintiff may not recover damages fer breach bv the defendant 
of a contract to ship fertilizer when the plaintiff's losses to crops 
ure contingent, specniative. or merely possible, and are not such 
ws in the ordinary course of things are reasonably proximate and 
eertain. Verrbold ev, Fertilizer Coe., air. 


DEAVTH—-Presumption of see Evidence G@ e@ 1, 


DEEDS AND CONVEYANCES (Cancellation and rescission of see Cancel- 
Jation and Rescission of Instruments: traudulent conveyances see Fraudu- 
lent Conveyances;: creation of easements see Masements). 

A Requisites and Validity. 


f Acknowledgment aud Probate (Wife's right to convey without joinder 
of husband see Husband aud Wife Dd). 


1. Where the husband has conveyed to his wife his title to lands held 
by them by the entireties, and the wife thereafter conveys her 
title by deed to the husband and herself. which deed is not pro- 
hated under the requirements of C. S&S. 2515, with respect to the 
linding of the probate officer that the instrument was mot) un- 
reasonable or injurious to her, the wife's conveyance is yoid in 
law, and does not eperate as an estoppel by deed to her during her 
life or her heirs at law after her death, Art. XN. sec, 6. Capps vr. 
Massey, 196. 


() Construction and Operation (lstoppel by deed see Estoppel A: chattels 
passing with realty see Fixtures A oa). 
a General Rules for Construction 


1. In construing a deed) such a coustruction should be giver as is most 
werecable to the intent of the grantor as expressed in instrument. 
and technical rules of voustruction serve only as eids to this end, 
the mening of the deed depending largely upon the circumstances 
of the grantor as they appear in the deed itself. Paul v Paul, 522 


ml peepee 
¢ Estates aud futerests Created (Masements created lav deed see Kase: 
ments A b) 

I. Although « deed tu lands executed and delivered prior to the effective 
foree of C. S., 991, weuld not pass un estate in fee sitaple if the 
deed entirely omitted the werd “heirs” or other appropriate words 
of inheritance, a deed executed before such date to a school com- 
inittec “and their successors in office in fee simple’ is suflicient to 
pass a fee single title to the lands conveyed therein, Sucker vr. 
Smith, 302. 


=. A deed to lands to a school board in fee simple “for the use and 


benefit of the white «children in snid school distriet rand no further” 
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DEEDS AND CONVEYANCES € c¢-—Continued, 
merely marks out the use and purpose of the conveyance, and does 
not impose a trust or condition subsequent working a reversion of 
the title upon condition broken. Jbid, 


3. Where a deed is executed to “M. and the heivs of her body by her 
busband S. begotten, or upon failure thereafter her death to the 
nearest heirs of &.,”? and at the date of the execution of the deed 
M. has children living: Jie/d. the deed conveys a fee tail special to 
M. which is conyerted to a fee simple by C. S., 1754, defeasible 
upon her dying without surviving children by 8., and her children 
do not take as tenants in common with ber, C. 8., 1729, providing 
that a limitation to the heirs of a living person shail be construed 
to be the children of such person, being applicable only when there 
is no precedent estate conveyed to the living person, and the condi- 
tion as to the failure of heirs referring to the death of M. without 
surviving children and not to the birth of issue, there being issue 
born at the date of the execution of the deed, and the ulterior limi- 
tution is not barred by the birth of such issue. Paul a Paul, dv. 


f Conditions and Covenants 
1. Where a deed to lands is conditiened upon the payment by the 
erantee of a stipulated sum in the future to persons designated by 
the grantor, upon acceptance of the deed by the grantee he is 
bound to the performance of the condition. Jia re Peaden, 486. 
YD Boundartes, 
e Conflictthg Heidence and fssues of Fact 
1., Where both parties in an action in ejectment claim tithe hy adverse 
possession, the plaintiff claiming presumptive possession to the 
outside boundaries of his deed, with conflicting cyidence as to the 
boundaries called for in the deed: Meld, an issue of fact is raised 
for the determination of the jury, and where a court survey, mde 
and used without objection of either party, is introduced in evi- 
dence, a reference to the map as the “court map” by the trial court 
in his charge to the jury will net be held for reversible error, it 
appearing that an intelligent jury must haye understood the cor- 
rect instructions in regard thereto. Were ¢. Knight, 251. 


2. Where the defendant is the owner of lands along the Ocean front 
and enters possession under his deed which gives the right of 
ingress and egress over lands extending westward to a “Banks 
Channel” to cease whenever the grantor should open and establish 
strects or alleys extending from “Banks Channel’ to the Ocean 
either to the north or south of the premises conveyed: Jfeld, the 
expression “to the north or south of the premises,” with reference 
to the streets or alleys contemplated, is ambiguous as to their loca- 
tion, leaving the question of their location for the Jury, and an 
instruction that the streets or alleys opened up must have been 
contiguous to defendant’s lots or reasonably near thereto so as to 
make it reasonably convenient to the owners to pass to the Ocean 
or Sound is not error to the defendant's prejudice, and defendant’s 
request for a directed verdict in his favor as a matter of law was 
properly denied. Wallace v. Bellamy, 159, 
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DEEDS AND CONVIEYANCIS---Contiried, 
Timber Deeds. 


a Right of Parties Under Deeds of Standing Timber 


I" 


1, 


A deed to standing timber upon lands with the right of ingress, 


egress, ete. for the purpese of cutting and removing the timber 
conveyed, such right is to be exercised in the ovdinary way and 
hy the ordinary methods incident to its rensonalte elujoyment does 
not subject the grantee to the parinment of damages caused to the 
land from stopping ditches and trees falling upon pasture fences 
When if has not been careless or negligent in the exereise of this 
right. Lewis om Lumber Ca, 71s, 


DMEMURRIER see Pleadings 1), 


DESCENT AND DISTRIBUTION. 


B 


Person Entitled to Distribution and Their Respective Shaves. 
do Father ov Mother of Intestate 


1. 


Where am intestate dies leaving her surviving her father, and has 


no husband, brothers or sisters, or issue of brothers or sisters, her 
father is entitled to distribution under the cninons of descent. 
C.S.. 137, subsection 6. Ja re Peaden, 486, 


DYING DECLARATIONS see Homicide G ¢. 


WASEMISN'PS COnue taking pessession under easement ima not claim oad 


iA 


versely see Adverse Possession A f 1), 
Creation. 


@ Bu Prescription 


1, Evidence that the plaintiff had used a road upon the private laud of 


») 


the defendant for ingress or egress to his own land for a suflicieut 
period of time, had worked upon it, and used it continuously, openly 
und adversely, is Aeld sufficient evidence of adverse user to be 
submitted to the jury upon the issue us to whether he had acquired 
an easement thereover. Coloin ve. Poirer Co., 355. 


Jn order for the owners of Jand along a roadway to acquire preserip- 


tive right of ingress and egress thereover the use must be con- 
tinnels and adverse to the owner of the read, and for a sufficient 
length of tine to confer the right. and the fact that in going over 
the road at some period bars had to be laid down is for the jury to 
consider upon the question of adverse user, (bid, 


b By Deed 


I. Where a deed conveys standing timber with the right to construct 


wnd use roads, tramways and railroads thereon for the purpose of 
cutting and removing the trees conveyed, and also conveys na right- 
of-way sixty feet wide for a main railroad as well as any branch 
road planned by the grantee, its successors and assigns, the right- 
of-way to be used by it permanently, the consideration expressed 
hot being confined fo the right to the trees alone: Held, although 
the vight to enter apom the Jand for the purpose of cutting and 
removing the trees explred when the trees conveyed Jad been 
removed, by the plain language of the deed a permanent right-of- 
Way sixty feet wide was conveyed to the grantee, aad one claiming 
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KASEMENTS A b—Continucd. 
under a deed from the gruutee hus the right to the easement and 
iis use for other private purposes, in this case the right to transport 
clay for brick over the land. Grady wv. Tile Co., 511; Lewis tv. 
Lumber Co., 718. 


EDUCATION see Schools and School Districts. 


HIECTMENT. 
A Right of Action and Defenses (Right of action fn upon termination of 
lease see Landlord and Tenant JD d 1). 


é Title of Plaintiff 
1. In an action in ejectment the plaintiff may undertake to establish 
his title by suflicient adverse possession under known and visible 
lines and boundaries, Ware wv. Anight, 251. 


ELECTIONS. 
B Notice and Time of klections. 
ad Statutory Provisions as to Date of Elections 


1. Where a statute directs that an election be held by the voters of a 
Municipality on a certain day of the week, 18 April, and that day 
of the week is the 19th, and the election is accordingly had on the 
19th: Held, the error in the statute is patent upon its face and too 
technical to declare the election held thereunder invalid on that 
account. Penland v. Bryson City, 140. 


I Contested Elections. 
a Right to Contest Election, Parties and Process 
1. In order for the taxpayers of a municipality to set aside the result 
of an clection therein, it is required that they must not unduly 
delay their action for that purpose, and it must appear that the 
rights of innocent parties bave not intervened, and that the action 
was brought in good faith, with reasonable diligence, and sets 
forth a substantial cause, or the action will be dismissed. Penland 
v. Bryson City, 140. 
d Appeal and Error 
1. Where an election to determine the choice of the voters of a town 
for or against enlarging its boundaries is required to be held under 
the Australian Ballot System, and it appears that the law was uot 
strictly enforced, the result of the election will net be deelared in- 
‘valid by the courts on that account if it appears that the voters 
had freely yoted their choice, without influence from others at the 
poll, and that there was “a free ballot and a fair count.” Penland 
a. Bryson City, 140, 


KLECLRICITY. 
A Duties and Liabilities in Respect Thereto. 
a Duty to Inspect and Repair Apparatus 
1. Eleetricity is a most deadly and dangerous power and requires fre- 


quent inspection and unremitting diligence on the part of those 
who furnish it for use. Peters v. Woolen 3fitls, 7538. 
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EMINENT DOMAIN. 
A Nature and Extent of Power. 
¢ Condemnation Before Adjudication of Right to Compeasation 

1. Upon pertinent allegations of the complaint by the State ew rel. 
Transportation Advisory Commission for the immediate possession 
of lands necessury to be conveyed to the U. 8. Government for the 
inland waterway, a demurrer to the complaint by parties claiming 
title to the locus in quo is bad when it is made to appear that 
immediate possession is necessary to prevent delay in the construc- 
tion of the canal and the rights of the claimauts to just compensa- 
tion is preserved and the faith and credit of the State is pledged 
for its payment in the event that they are able to establish their 
title, and an order of the court giving such immediate possession is 
not error, the right of the State thereto for this puspose being para- 
mount. Jfyers v. Wilmington Causeway Co., 169 


© Compensation. 
e Measure and Amount of Compensation 
1. The weasure of damages to be awarded the owner of lunds for the 
faking of a part thereof by a town for widening a street is the 
difference in the fair market value of his land, before and after 
faking, less the value of Special benefits to him. Ward v. Waynes- 
ville, 273. 
ID Proceedings to Take Property and Assess Compensation. 
a Procedure and Pleadings 
1. Under the provisions of C. 8., 2792 (Sup., 1924), a city may in the 
same action proceed to acquire land for a street by condemnation 
and to have the assessment made for street improvements on the 
lands of the abutting owner. E/fird v. Winston-Salem, 33. 


2. Where in condemnation proceedings under the provisions of chapter 
48, Public Laws of 1927, as amended by chapter 220, Public Laws 
of 1929, for the condemnation of defendant's land for public park 
purposes, €n amendment to the answer is filed asking damages for 
loss of business by reason of the condemnation: J7eld, the amounts 
demanded in the amended answer do not constitute a eross-action 
or counterclaim, but only to a demand for compensation which 
should be raised by exceptions aptly taken in the proceedings. As 
to whether cross-actions or countercluims can be set up in con- 
deimnuation proceedings instituted by the State, gu@ere? SS. v. 
Lumber Co., 199. 


3. On appeal from judgment sustaining the demurrer to the answer of 
respondents in condemnation proceedings, the Supreme Court will 
not decide the various elements of compensiution sllowable to the 
respondents, it being necessary that such questious be raised by 
exceptions aptly taken in the proceedings to assess compensation. 
Lbid. 


4. The remedy afforded by statute to the owner of lands for damages 
for the taking of his property for State highways is exclusive, and 
i. motion as of nonsuit in an action therefor against a eity which 
had agreed to save the Highway Commission harmless on claims 
for compensation within the city limits is properly allowed. C,. S,, 
3846 (bb), 8s46 dr). Long vu. Randleman, 844. 
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EMINENT DOMAIN 1)--Continuwed. 
a Muidence 
1. Where in proceedings against a town for Compensation for linds 
tuken by it in widening its streets, witnesses for the town haye tes- 
tified nas to the value of the plaintiff's lands before and after the 
tuking of a part thereof, but have not testified that plaintiff re- 
eeived any special benefits, it is proper for the plaintiff on cross- 
examination to ask them if they would give, after the taking, the 
amount of the plaintiff's proportionate part of the improvement 
zssessmeuts, both as impeaching their testimony and as ascertain: 
ing if they had considered the improvements to the street in form- 
ing an epinion as to the value of the lind after the taking, and 
held. further, error, if any, in the admission of the evidence Was 
not prejudicial in view of the fact that the court expressly charged 
the jury that the street assessments could not be taken into con- 


wwe) 


sideration ns an clement of dumiuges. Ward vo Waynesville, 275. 
EMPLOYEE AND EMPLOYER see Master and Servant. 


EQUITY see Particular Forms of Equitable Remedies, Particular Titles of 
Equitable Rights and Titles; Laches see Cancellation and Rescission of 
Instruments B ¢. 


ESCAPH. 
A Nature and Kleaueuts of Offerse. 
a Definition of Escape 

1. An eseape is the unlawful departure of a prisoner lawfully confined 
from the limits of his custody, or his wrongful liberation by a 
relaxation of his imprisonment through the neglect or malfeasance 
of the officer lawfully having him in charge, and an escape is 
effected when the prisoner thus gains his liberty before he is 
delivered in due course of law. Sutton vo. Williams, 546. 


ENTATES see Life Estates, Husband and Wife G a; estates ereated by deed 
or will see Deeds aud Conveyvances © c: Wills I. pb. 


ESTOPPEL. 
A By Deed. 
a Creation and Operation ta Gercral 
1. Where the husband conveys land to his wife, the title to which 
was yested in them as tenants by the eutireties, and the husband 
survives the wife. the husband and those claiming nnder him as 
his heirs at law are estopped by lis deed from claiming the land, 
but the wife’s deed to the husband, not probated according to 
C. S.. 2515, is void, and does not estop her heirs. Capps v. Massey, 
196. 
ly By Record (Sec, also, Evidence Ta Judgments Lb). 
a Creation and Operation in General 
1. Where creditors bring suit to set aside vw debtor's encunibrance on 
land, dleging that the mortgage or deed of trust was not bona fide 


and that the note it secured had been paid, and the debtor files an 
affidavit in the action that the note had not been paid, the judg- 
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ENTOPP SL Bo oa--Continued, 


(; 


ment in the snit. works an estoppel against the debtor from = main- 
taining in a suit to foreclose the sume encuibranee that Lis 
affidavit was erroneous and that the debt had been paid contrary 
to his affidavit filled in the previous action. Rand v. Gillett, 462. 


Equitable Istoppel see Mortgages H p 2: Insurance Koa 2. 


MVIDENCE (Reception of eyidence see Trial B: nensuit cu see Trial D a: 
evidence in criminal cases see Criminal Law G; evidence of negligence 
see Negligence, Master and Servant C, D. 12; Highways B i; Railroads 
D; Street Railrouds: evidence in particular proceedings or action see 
Eminent Domain PD b, Reference B @ and Partienlar ‘Titles of actions; 
evidence of parrership see Partnership Ao). 


A 


Judicial Notice. 


a Public Nets, Gerermuental Officers, ete. 


C 


1. When necessary for the determination of a cise on appeal, the 


Supreme Court will take judicial notice of the countics comprising 
a judicial district, and that a judge holding a term in one of the 
counties was a special judge appointed by the Governor under the 
authority of chapter WT. Publie Laws of 1929. Reid a Reid, TAG. 


Burden of Proof (In criminal cases see Criminal Law G ua; in aectious 


on notes see Bills and Notes H a; in action to recover tax see Taxa- 
tion lo ¢ Oo; of proving defense of statute of limitutions see Limita- 
tion of Actions Io ¢: of proving contract iNegal as gaming contract 
see contracts A oh 2: of proving contributory negligenee see Negli- 
genee © dad, and other particular heads). 


¢ fratervenucrs 


1) 


1. The burden is on an interyencr in an action te prove the issue raised 


by hihu. Rogers uv. Ray, 577, 


Relevancy, Materiality and Competency in General, 


e Privileged Communications 


1. In a snit in equity to set aside a judgment rendered in an action at 


law for fraud, letters from the plaintiff in the former action to his 
wife respecting frand in that action are properly excluded when 
the letters are obtained by a third party with the consent of the 
wife, the letters being privileged communications, C. S., 180], and 
admissible against either busband or the wife. A/cCoy v, Justice, 
G02, 


f Impeaching, contradicting or Corroborating Witness 


1. Where, upon the trial of an action to reeover damages for an 


aieged negligent personal injury, the defendant's counsel bus 
asked the plaintiff on cross-examinuation, to impeach his credibility 
as a witness, “Why did you quit?’ (the employment of defendant), 
which ts answered, “Vhey ran me off,” it is competcnt for the plain- 
tiff to further testify by way of explanation that he was told that 
“the insurance company would not let him work,” this being an 
exception to the rule that evidence that defendant carried liability 
insurance is inadmissible, and testimony in corroboration of such 
explanation given by another witness is ulso compatent. Weller vr. 
Purniture Co, 415. 


MVIDENCE | Continwed, 
G Declarations (Dying declarations see Houticide Go}, 
e ts toe Date of Birth aud Relationships 


1. Where there is a presumption that the father of the plaintit® is dead, 
testimony of lis dechtrations as to the plaintiffs age. material to 
the controversy, made aiute life motion, is competent, and where 
the evidence discloses that the plaintiff's father disappeared soon 
after the plaintiffs birth and his mother had married again, if is 
sufficient to admit declarations of this character, Weller vo Furni- 
ture Co., 415. 


1 Pooacuimentary Evidence. 
bh Aecounts, Records, and Private Writings 


1. Where the question is for the jury as to the time a inaterial fur- 
nisher it his action te enforce bis lien bas finally eompleted the 
delivery of the material to the building of the owner under con- 
striction and against which the lien las been tiled, C. S., 2470, 
2474, a Clerk of a railroad company that lad transported and 
delivered it at its destination and who had charge and control of 
the earner’s reeords velating to it. Is competent on the trial to 
produce the bill of Jading showing the time of its shipment, of the 
time of delivery at destination to a drayman for local delivery fo 
the owner’s premises. the probative force being for the jury to 
determine. Supply Co. oe MeCurry. T9. 


J rol or tnxtriusic Evidence Affecting Writings (Adinissibility of parel 
evidence as to linbilities of parties fo note see Bills and Notes PD boy. 
a FEieplaiuing, Modifying. or Varying Torucs of Written Fistrament 


1. Where the judgment relied on as an estoppel jn a subsequent action 
is ambiguous as to the identity of a contract involved in both 
Netious, parol evidence uot inconsistent with the record of the 
former action is conipetent to identify the issue therein formerly 
adjudicated. Sarage v. MeGlawhorn, 427. 


IK Expert and Opinion Evidence (In criminal cases see Criminal Law G i). 
b Subjects of Fapert Testimony 


1, Where vn physician has qualified as an expert witness, his testimoty 
as to the results of an injury, based upen the disclosure of an 
X-ray picture properly taken by a conypetent person and admitted 
in evidence, ig competent and not objectionable upon the greund 
that his opinion was based upon assumed facts arising from mat- 
fers neither proven nor admitted. KFaker vv. Interuational Shoe 
Co., 379. 


> Where a witness has qualified as an expert with experience in read- 
ing and interpreting X-ray pictures. and has testified as to the 
extent of an injury based upon an N-vay picture properly intro- 
duced in evidence, his answer to a question as to the reliability 
of an N-ray picture that there was no way an X-ray picture could 
“fool” a physician merely amounts to a statement that an X-ray 
picture, properiy faken, accurately produces a pieture of Nun 
bones, and an exception fo the auswer Will not de sustained on 
appeak fbr, 
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EVIDENCKH Ko b—Cortinued, 

o. Where the plaintiff haus been injured while working at the defend- 
ants machine, and seeks to recover damages therefor, it is not 
required that a witness be an expert in order to testify as to 
whether the machine that injured the plaintiff swas approved and 
in general use, it heing sullicient if the witness testify from his 
owh knowledge and experience in such matters. Weller vp. Furni- 
ture Co., 412. 


4. Where in an action on a life insurance pelicy the eupacity of the 
deceased insured to have given notice of disability is in issue, it is 
eompctenf for those having had knowledge of and an oppertunity 
to obserye the deceased to testify that his me ital and physical 
condition was such that he head been wholly inenpacitated from 
giving such notice, both as relevant and material to the inquiry 
and as a “shorthand statement of a eollective facet.’ Melson v. 
Ins. Co., 448. 


o. In the wite’s uctton to recover damages for un allezed uewigent per- 
sonal injury it is competent for her husband to testify from his 
own observation both as to the fact and the extent of her suffering. 
Pridgen vw. Produce Ca., 360. 

I; Myidence and Vieadings of Former Trial. 
a Admissibility of Reeord in Former Triul 

1, Where, in an action by a married woman to set aside ber deed to her 
separate realty on the ground that the written consent of her 
hushend was not obtained, the defense is set up that at the time 
she executed the deed she had been adardoned by ber husband, 
C.8., 2550, and pleadings in her prior action for divorce, alleging 
abandonment, are introduced in evidence: Jfeld, the wife is net 
estopped by the pleadings in the divorce proceedings from denying 
that she had been abandoned when abandonment was not an issne 
therein, but the allegations may be taken as some evidence of 


vhancdenment in the action to set aside her deed. Heys vw. Tuten, 
36s. 


ENECUTION. 
B Property Subject to Exeeution. 
a@ interests in Land 

1. Lands devised or eonvcyed to husband and wife as such carries to 
them the title by entirety and is not subject to execution of a judg- 
ment against either of them severally during their joint lives, the 
principle of jus acerescendi applying. Winehester-Simmons Oo. +. 
Cutler, 709. 


Execution Against the Person. 
a Wilful and Wanton lujury 


1. Although negligence alone in the infliction of a personal injury is not 
sufficient fo support ab execution against the perscn of the defend- 
ant, intent to infliet injury may be constructive, and where the 
acts of the defendant are so reckless or indifferent to the safety of 
life or limb as to amount to wilfulness or wantonness, they are 
equivalent in spirit to actual intent, and, Held, the evidence in this 

ase tending to show that the defendant and his driver, while 


a 
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ENECUTION IK a—Continued. 
intoxicated, operated defendant’s car recklessly and wilfully, was 
sufficient to warrant the submission of the issue and sustain an 
affirmative answer thereto. Braxton v. Matthews, 484. 


ENECUTORS AND ADMINISTRATORS. 
ID Allowance and Payment of Claims. 
¢ Funeral Furperses (Liability of Jhusband for funeral expenses ot de- 
cenused wife see Husband and Wife B g). 
1. The obligation of the estate of a deceased to pay his funeral eXx- 
penses is a preferential charge fixed by statute which implies a 
$}; 


promise to pay for them. ©. S8., 93. Brown vw Breiwn, 475. 
gd Rights and Remedics of Creditors 

1. Where the sole devisce of a testator qualifies as administratrix of 
the estate and, before the expiration of the two years for settle- 
ment of the estate, executes a deed of trust on the land devised to 
secure notes alleged to have been given to procure the withdrawal 
of cavent proceedings, the deed of trust is not absolutely void, 
(. S., 76, but is good as between the parties for what interest the 
devisee has in the land, and the cestui gue trust has the legal right 
to have the trust deed foreclosed according to its terms, subject to 
the right of the creditors of the estate to have the title divested if 
the estate is insolvent, and the creditors may not enjoin the fore- 
closure proceedings upon equitable grounds. Bank v. Zollicoffer, 
620), 


ENPERY TESTIMONY see Evidence Ix. 


RALSE PRIGvIENSE (Issuing worthless check see Bills and Notes I f£; 
variance between charge of obtaining goods by means of worthless check 
and proof of issuing worthless check see Indictment li e 2). 

A Elements and Nature ot Crime and Grounds for Civil Retief. 
@ intent to Defraud 
1. In order to convict a defendant under the provisions of C. S., 4283, 
for obtaining property in return for a worthiess cheek, the indict- 
ment must sufficiently charge an intent to cheat or defraud or that 
the defendant obtathned a thing of value, chapter 14, Public Laws 
of 1925, which is ineffectu;l, and chapter 62, Public Laws of 1927, 
bot being in effect at the time of the alleged offense, are not con- 
sidered. S. vw. Horton, (71. 
b Deception aud Damage 
1. A conviction under CC. 8., 4277, for false and fraudulent representi- 
tiots as to the quantity of standing timber on land sold to the 
prosecutor cannot be sustained where the amount of the purchase 
price for land is to be determined by the number of feet of timber 
eut therefrom, the prosecutor not being damaged thereby; nor can 
the conviction be sustained for misrepresentations as to the quality 
of the trees when the prosecutor had ample opportunity to inspect 
them aud had been urged to do so by the defendant. WS. v. Crouse, 
209. 


FEDERAL EMPLOYERS’ LIABILITY ACT sec Master and Servant E. 
FENCES sce Indictinent FE e 1. 
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FIXTURES (Fixtures subject to mortgage lien see Mortgages © a 1). 
A Determination as to Whether Affixed Chattels Pass with the Realty. 
@ As Belaceen Vendor and Purchaser 

1. Where a jlusband gives a deed to certain lands to his wife, the 
question of whether affixed chattels pass with fhe realty is deter- 
Inined as between vendor and purchaser, aud where prior to the 
deed the husband places a cotton gin and corn mill in an onthouse 
on the land und uses them for his own crops and for profit: for 
these of neighbors, applying the doctrine of fixc:ures, the gin and 
cor mill pass to the wife under the deed and are subject to her 
disposition by will und net the will of her husband. Jewhiis ev. 

Flond, 470. 


PLIGHT—as evidence of guilt see Criminal Liw Ge. 
FOREETLPURES see Intoxicating Liquor F. 


FRAUD (Fraudulent conveyances seo Fraudulent Conveyances: cancellation 
of instruments for, see Cancellation of Instruments A b: setting aside 
judgment for, seo Judgements It ¢). 

A Deception Constituting Fraud and Liability Therefor, 
@ Intent to Heceive 

J. Knowledge and intent to deceive are essential elements of actionable 
fraud, and where a real estate agent makes represcutations as to the 
character of construction of a house he is offering for sale without 
knowledge of their falsity. the purchaser may not ~naintain an action 
for damages for fraud and deceit, his remedy being, upon a proper 
showing af mutual mistake, for a rescission of the contract of 
purchase, Mbhhs wesTrust Ca, 242. 


FRAUDULENT CONVEYANCES. 
A Determination of Whether Conveyance is Fraudulent and Invalid. 
¢ Knowledge and Intent of Grantee 

1, Where a husband induces his wife to join in a sufficient deed to 
their daughter conveying lands held by them in eutirety with the 
purpose unknown to the wife and their grantee of defeating the 
levy under a judgment of his creditor, his judgment creditor then 
having no right of execution against the lind cunnot be defrauded 
of a vight, and the wife and their grantee being free from fraud 
lent intent, the conveyance is not subject to be defeated on the 
ground that it was executed in fraud of the rights of his personal 
judgment creditor. Winchester-NSimnons Co, uw. Cutler, TO9. 


2, Where it appears in the complaint in an action toe subject lands to a 
levy under a judgment against the husband alone that the husband 
and wife had held the lands by entireties and had conveyed a good 
and sufficient fee-simple title to their granddaughter by their joint 
colhverance, there is no sufficient allegation that their grantee took 
the title impressed by a trust. 7bid. 


dé fusolvency and Intent of Grantor 
1. A debtor is not insolvent within the intent and meaning of the 
statute when his entire assets equal or exceed his entire indebted- 
ness, and where a solvent debtor conveys praerically all of his 
property to secure a preéxisting debt, having other creditors at the 
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KFRAUDELENT CONVEYANCES A d—Continued. 
time, it does not create a preference within the intent und meaning 
of C. 8., 1611, nor is it in effeet an assignment for the benefit of 
creditors requiring a filing of an inventory within the meaning of 
C. S., 1610, and judgment for defendants in an action to set aside 
such conveyance is proper, aud held further, there was no sufficient 
evidence of intent to defraud creditors to warrant the submission 
of an issue thereon. Flowers «. Chemical Co., 456, 

GAMIS. 

A Regulation of Hunting and Fishing. 
a Power and Authority of Game Conimtission 
1. The effect of the North Carolina Game Law is to make county game 
commission subordinate to the State Commission, the powers of 
the furmer being merely advisory or recommendatory until ap- 
proved by the State Commission, and to this extent C. S., 2079-2056 
are amended thereby. S. vc. Sizentore, GST. 
& Game Whieh May Not be Hunticd Without License 
1. Where foxes are defined as wild animals by a State Game Law, re- 

quiring a license to be charged for hunting wild animals, applying 
to 2 county that has no closed season for the bunting of foxes: 
Ileld, the license is required though us to the particular county 
ihe time is not restricted for the hunting of foxes. S. uv. Sizemore, 
GST. 

GAMING CONTRACTS see Contracts Ah. 


GIETS. 
A Gifts Intervivos. 

eC Operation, Effect and Power of Revocation 
1. Where the grantor in a deed reserves a life estate to himself and con- 
veys the remainder in fee to his son upom condition that at the 
grantor’s death, or sooner at the grantee's option, the grantee pay 
to the two daughters and one granddaughter of the grantor the 
sum of five hundred dollars each, and the deed is registered and 
accepted by the grantee: Held, the condition for the payment of 
the stipulated sum operates as an absolute gift to the daughters 
and granddaughter which may not be revoked by the grantor, and 
upon the death of the granddaughter intestate during the lifetime 
of the grantor he may not dispose of her share by will, which should 
be paid to her administrator for distribution according to the 

eanons of descent. Ja re Peaden, 486. 


GUARDIAN AD LIVIEM sec Insane Persons A a. 

HEALTH seco Cemeteries. 

HIGHWAYS (Using profane Janguage upon, sce Profane Language; pro- 
eedure to recover compensation for land taken for highway sce Eminent 
Domain Da 4). 

Ik Use of Highways and Law of the Road 
f Prorimate Cause and Intervening Negligence 
1. Evidence tending to show that the plaintiff was being driven by ber 
husband in his automobile and that the driver of the defendant's 
truck, in attempting to pass the car in which she was riding, sud- 
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HIGHWAYS B f— Continued. 


denly and without warning drove his truck back to the right of the 
road in front of the car driven by the plaintifi’s husband before 
the truck had completely passed the car, and that her husband, to 
avoid a collision with the truck drove his car off the road and hit 
a filling station, causing the injury in suit, is held, sufficient to 
take the case to the jury upon the question of whether the negli- 
gence of defendant’s driver was the proximate cause of the injury 
or whether the husband of the plaintiff was guilty of intervening 
negligence relieving the defendant of liability. Pridgen v. Produce 
Co., 560. 


h Pleadings 
1. Where, in an action to recover damages for a collision it is alleged 


that the collision resulted from the plaintiff's son, while driving in 
n careful manner, running into the defendant’s truck which was 
negligently parked on the hard-surface portion of the highway, and 
that the injury was a result of the “wilful, wanton, careless and 
negligent conduct of the defendant,” the allegations are sufficient 
to overrule defendant's demurrer thereto entered on the ground that 
the contributory negligence of the plaintiff’s son was patent upon 
the face of the complaint. Smithicich v. Pine Co., 431. 


t Competency of Evidence in Actions for Negligent Driving 
1. In an action to recover damages for personal injuries sustained by 


the plaintiff while riding in an automobile as a guest of the defend- 
ant, caused by the alleged negligent driving of the defendant, testi- 
mony that the plaintiff had cautioned the defendant about the 
manner of driving immediately preceding the aecident is compe- 
tent as evidence with other evidence tending to establish the fact 
of negligence. Veasley v. Burieell, 1s. 


j Nonsuit and Suficicncy of Evidence 
1. Where, in an action to recover damages resulting from an automobile 


collision on a publie highway, there is evidence tending to show 
that the plaintiff drove to the right to avoid hitting a hog on the 
highway and that as he brought the right wheels of his car again 
on the hard surface he was hit by the defendant's ear which haz 
struck the hog, and there is no directly affirmative evidence that 
the defendant’s car was deflected by striking the hog and unavoid- 
ably hurled against the plaintiff's cur, and there is evidence from 
which the jury might infer that the defendant had failed to keep 
a safe distance behind the plaintiff’s car in violation of The Code 
of 1927, sec. 2621(57), or that he had not observed the statutory 
requirements in atteinpting to puss the plaintif in violation of 
section 2621(54): Teld, inconsistent inferences may be deduced 
from the evidence and the case should have been submitted to the 
jury for determination as to whether the injury resulted from 
conditions which could not have been foreseen or from the negli- 
gence of the defendant. Hobbs v. Mann, 532. 


2. Where in an action for damages resulting from an automobile col- 


lision the evidence tends to show that the aecident resulted from 
ice on a highway bridge and not from any negligence of the de- 
fendant, defendant’s motion as of nonsuit is properly allowed. 
Horton v. Ross, 630. 





WIGHWAYS—Coutinued. 
( County Highways. 
a Power of County Commissioners to Open, Abandon, ete. 


1. Where the county commissioners have the statutory power to close 
and abandon a public county highway, the method prescribed by 
statute must be complied with, and in this case held: a resolution 
abandoning a road without giving notice and an opportunity to be 
heard was not a sufficient compliance with the statute. Colvti v. 
Power Co,, 398. 


D Obstructing Highways. 
a Wrongful Obstructions 


1. An agreement by the board of county comiuissioners baving au- 
thority to close a public road of a county that a power company 
might obstruct the road by ponding water thereon is not effective 
when the abandonment of the road by the commissioners has not 
been done in uccordance with the stututory provisions, and the 
subsequent obstruction of the road by the power company is 
wrongful. Colvin v. Power C¢., 855. 


d Right of Individual to Recover for wrongful Obstruction 


1. Where the plaintiff's only means of ingress and egress to this land 
is destroyed by the wrongful obstruction of a highway he has 
suffered special damage differing not only in degree, but also in 
kind from that sutfered by the community at large, and he is en- 
titled to recover of the one wrongfully obstructing the road his 
damages resulting therefrom, Colvin v. Power Co., 308. 


IOLOGRAPHIC WILLS see Wills © d. 


HOMICIDE, 
D Assault with Intent to Nill. 
a Elements of the Crime 

1. In order for a conviction of crime under the provisions of C. 3S., 
4214, there must be ua charge and evidence thereon of five essen- 
tial elements: an assault, the use of a deadly weapon, the intent 
to kill, infliction of serious injury, death not resulting, and eld: 
while an ussault does not necessarily include a battery, where 
serious injury is inflicted a battery is necessarily iniplied. S. e. 
Hefner, TiS. 

b Evidence 

1. Evidence that several defendants indicted under the provisions of 
CG. S., 4214, were discovered selling liquor in violation of our pro- 
hibition law, and that they were armed with pistols and blackjacks 
and acted in concert, and that one of them threatened the Hfe of 
the officer attempting to arrest them, and that the others partici- 
pated by carrying the officer to a room of a garage Where they beat 
him with a blackjack into unconsciousness, and earried him out 
into a field and left him there where later and alone he recovered 
consciousness, is sufficient for the conviction of them all of an 
assault with a deadly weapon with intent to kill, resulting in 
serious injury, in violation of the statute. S. v. Hefner, T7S. 
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HOMICIDE D b—Continued. 


2, Where the evidence against the defendants, tried under an indietment 


for violating C. S., £214, tends to show an assaul: with a blackjack 
and other like instruments whereby they beat the one assaulted inte 
unconsciousness and enrried him into a field where alone he 
eventually recovered consciousness, is sufficient as to the use of a 
deadly weapon in making the assault. /did. 


GQ Evidence, 


&@ Weight and Sufficiency 
1. Where upon a trial for murder there is evidenee tending tu show 


that the defendants, leaders of a strike, had conspired and unlaw- 
fully agreed among themselves to resist officers of the Jaw to the 
death and shoot to kill in case their plans were interrupted, and 
that they had made threats against the officers and had gathered 
ammunition and guns at their union headquarters and had plaeed 
armed guards about the place, and that when offieers arrested one 
of the guards and were taking him from the groands of the union 
headquarters to the patrol wagon a number of shots were fired, 
wounding the union guard who had been arrested and each of 
the officers, one of them fatally, and that none of the strikers were 
wounded except the one arrested, and that empty shells were 
found in the union headquarters, with further evidence that the 
defendants had taken active part in forming the conspiracy and 
had participated in the actual shooting, with other evidence of 
defendants’ guilt: Held, the evidence was sufficient to be sub- 
mitted to the jury, and defendants’ motion as of ionsuit was prop- 
erly refused. S. v7. Beal, 27s. 


e Dying Declarations 
1. Declarations made by the deceused while sane, in articulo mortis or 


in extremis, in apprehension of approaching death, concerning the 
killing or matters going to make up a part of the res geste, are 
competent evidence upon the trial ot the defendants for a eon- 
spiracy resulting in murder, and such declarations are not made 
incompetent as expressions of opinion from the facet that the de- 
fendants were not specifically mentioned, when it appears with 
certainty that they were the ones referred to; as in this case, “I do 
not know why they shot me in the back and killed me. J didn't 
do anything.” &. v. Beal, 278. 


HOSPITALS. 
CG Private Hospitals. 


a@ Liability to Patients 
1. Where the surgeon to perform an operation at a private hospital is 


selected by the plaintiff or by her personal physician with her or 
her husband's approval, the hospital in which the operation is to 
be performed agreeing to provide only the facilities for the opera- 
tion, the hospital is not Mable for the alleged negligence of the 
surgeon in the performance of the operation, and where in an action 
against the hospital the evidence fails to show that the surgeon 
was employed: by the hospital or that the hospital selected or 
recommended the surgeon, a request for directed verdict that the 
plaintiff could not recover should be granted, and the fact that 


HONDPEPALS Co a- Continued, 
the surgeon was on the staft of the hospital or that le was a stuck- 
holder und officer of the Nospital corporation does net very the 
result. Penland wv. Hospital, 314. 


TUN PING see Gate. 


HUSBANT AND WIFI (Privileged cominutientions see dovideree Py ed, 
3 Nights, Duties and Liabilities. 
e Wife’s Power to Furccute Contracts 

1 A married woman may now Inmake CNeculory contracts as binding as 
if she were a femme sole. C. 8S. 2507, with certain restrictions, C. S.. 
P51. and when she has executed a note as co-maker with her hus- 
band, a holder in due course for value, mmay accordingly enforce 
coNection thereof against her as a person primarily liable on the 
note. and absolutely required to pay it. C2. 8. LOTT. Taft or. 
Covington, 51. 


a Husband's Liability for Puneral Bapeuses of Decedscd Wife 

1. The solvent Jruusband of a deceased wite is primarily chargeable with 
the pavainent of her funeral expenses, and her separate cstate Is 
secondarily liable, and ovr statute permitting her to imake at 
exectitory contract binding her separate estate dees not change the 
common-law rule, although it gives her the power to make her 
estate primarily liable therefor by express aereement or intent te 
that effect. Nyiith ve. Nath, 473. 


”) Where a wite has executed a will whieh expresses her intent that 
her funeral expenses be paid ont of Her separate estate, the cor 
mon-law rule that her husband is primarily Hable Qherefor does not 
apply, and her separate estate is chargeable therewith. and where 
the solvent Iusband has paid them he may file and maintain a 
petition before the clerk ef the court for the sale of her lands te 
mike assets for their payvinent, the personal property being insutfi- 
cient, and is entitled to be repaid from the proceeds the money he 
has thus advanced. /bid. 


I) Wife's Separate Estute (Wife gets good tithe to note secured Dy hus. 
band’s mortgage purchased with her separate cstate see Mortgages 
Kb 1). 

d Conveyauce of Separate Estate tar Wife aud Necessity of Hishand’s 
Jeinder (see, also, Deeds and Conveyauces A f) 

1. Phere is no constitutional inhibition on the Legislature to declare 
by statute when and how a wife inay become a free trader, and 
notwithstanding the provisions of Article N, section 6, to the effect 
that ®@o married woman vay conver her separate realty with the 
written consent of her husband, the provisions of C. S.. 2530, malk- 
ing her a free trader upon the whandonment of her husband and 
authorizing her to convey her real estate without his consent, Is 
valid, and in such cases, (. S.. 2509, requiring the execution of her 
deed by her husband and her separate examination taken, does not 
apply. Neys v. Tuten, 36s. 

” In order for a wife abandoned by her husband to become a free 
trader under C. 8., 2530, it is not necessary that the wife be aban- 
doned for the statutory time necessary to constitute grounds for 
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HUSBAND AND WIFE D d—Continucd. 


divorce, and where, in an action by her to set aside her deed 
executed without the written consent of her husband, the defense 
is set up that at the time of its execution she had been abandoned 
by her husband, and pleadings in her action for divorce alleging 
abandonment at the time are introduced in evidence: Held, the 
issue of abandonment should be submitted to the jury even though 
abandonment was not an issue in the divorcee prcceedings, and the 
granting of a judgment on the pleadings in her favor is error. 
Ibid. 


F Actions, 
a Parties, Joiuder and Misjoinder (Personal representutive of deceased 
husband necessary party in action on their contract see Contracts 
F a 1) 

L. Where a civil action for damages is brought by a husband and wife 
for an alleged assault against them bath, for alleged false arrest 
of the male plaintiff and abuse of process in swearing out a peace 
Warrant against him and his false imprisonment, the defendant’s 
demurrer on the ground of misjoinder of parties and causes of 
auction is properly sustained and the case dismissed, the several 
eauses of action not affecting all the parties to the action as re- 
quired by C. S., 507, and C. 8., 2513, authorizing « married woman 
to bring suit for damages for personal injuries without the joinder 
of her husband. Sasser v. Bitilard, d62. 


G .Property (Estuppel by deed see Estoppel A a 1; wife's deed void without 
proper acknowledgment see Deeds and Conveyances A f). 
a Estates by Entiretics 

1. In the absence of fraud which would vitiate their deed a conveyance 
of land executed and delivered by husband and wife to lands held 
by them in entirety conveys the entire title to the lands to their 
grantee not subject to execution under a judgment against only 

one of them. Winchester-Simmons Co. v. Cutler, 709. 


2. During their joint lives the husband has only a possibility of acquir- 
ing the full title to lands held by them in entireties, and such 
interest is not subject to a lien by virtue of a judgment against 
him alone, and he imay convey this interest that he has without 
imputation of fraud against his Judgment creditor. J/bid, 


IMPROVEMENTS—Right of life tenant to compensation for. see Life Estates 
B a. 


INDICTMENT (Conviction of lesser degree of crime charged sce Criminal 
Law I 1, Burglary C f 1; sufficiency of indictment for rape see Rape C a). 
C Motion to Quash or Dismiss and Demutrrer. 

a Grounds in General 
1. A bill of particulars filed by order of court in a criminal action is 
not regarded as a part of the indictment, and with the court’s per- 
mission may be amended at any time, and is not subject to de- 
murrer, the office of such bill being to advise the court and the 


accused of specific occurrences for investigation. ©. 8., 4613. S. v. 
Beal, 278. 


INDEX. 889 


a a a 


INDICTMENT C—Continued. 
b For Duplicity 
1. A motion to quash for duplicity and indefititeness made after pleas 
of not guilty is uddressed to the sound discretion of the trial judge 
and is not allowable as a matter of right. S. vw. Beal, 27s. 
3} Issues, Proof and Variance. 
e Variance Between Indictment und Proof 
1. Where in a criminal prosecution for the vielation of C. 8., 43517, pro- 
viding that a person removing a fence surrounding “any yard, 
garden, cultivated field, or pasture” should be gullty of a misde- 
meanor, the indictment charges the defendant with huving removed 
a fence surrounding a cultivated field, and the evidence is that the 
fence surrounded a pasture: Held, the words “pasture” and “culti- 
vated field” are not synonymous and are distinguished in the statute 
by a disjunctive, and an instruction which charges that a pasture 
is a cultivated field within the meaning of tle statute is crroneous. 


8. uv. Cornett, Od. 


» Where an indictment in a criminal prosecution charges the defendant 
with baving fraudulently obtained goods by meus of a worthless 
check in violation of C. S8., 4283, and the defendant is convicted of 
having uttered a worthless check in violation of chapter 62, Public 
Laws of 1927, the offenses are not the sume, and there is a fatal 
variance between the indictment and proof, and the defendant's 
demurrer to the evidence will be sustuiued in the Supreme Court 
on appeal. C. S., 4643. 8. v. darlin, O96. 


INDEPENDENT CONTRACTORS see Master and Servant If f, D a. 


INFANTS—-Setting aside consent judgment of, see Judgments IK a 1; duty 
of clerk in regard to funds of, see Clerks of Court Ba 1. 


INJUNCTIONS (Review of decrees in injunctive proceedings see Appeal 
and Error J a; enjoiving tax levy see Taxation IE b; enjoining use uf 
land as cemetery see Cemeteries). 

Grounds for Injunctive Relief. 
e Enforcement of Contract 
1. Where it is made to appear that the plaintiff will be damaged in an 
wuascertainable amount by the breach by his former employee of a 
valid coutract not to engage in the same business in competition 
with the plaintiff within a restricted urea for a reasonuble time 
after the termination of the employment, suiiicient grounds are 
shown for the granting of injunctive relief. loshin Bros, v. 
Swartzberg, 539. 
He Liabilities on Iujunction Bonus. 
a@ Afeasure of Recovery 
1. Where a temporary order restraining the defendant from sellilig¢ 
certain land under foreclosure proceedings has been continued tv 
the final hearing upon the plaintiff filing bond as required by 
C. S., 854, and the injunction is finally dissolved, the measure of 
damages recoverable on the injunction bond is the loss sustained 
by the defendant by reason of the issuance of the restraining orders 
not exceeding the penal sum of the bond, which is ordinarily the 
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INJUNCTIONS oa—Continued. 

depreciation, if any, in the value of the property from the date of 
the issuance of the injunction to the date of its dissolution, but if 
the value of the property at the date of the issuance of the in- 
junction is insufficient to pay the amount of tlhe debt secured by 
the mortenge. and there has been no depreciation in the value of 
the property, the measure of damages is the +mount of interest 
on the debt aecerued during the time the injunction is in foree and 
not paid from the proceeds of the sale or otherwise. C. S., 854. 
Mruber aw Fubanks, 335. 


b Pleading and Proof of Loss 

J. Where an ingunetion restraining the defendant from selling certain 
land under foreclosure proceedings has been continned to the 
final hearing upon the platntiff’s filling bond. and at the hearing 
the action is dismissed, upon the defendant's motion for judgment 
for damages sustained by reason of the issuance of the restraining 
orders, the defendant haying filed a bill of particulars by order of 
court setting out the items of dumages claimed Ly him: Held, the 
defendant is eenfined to the items set out in his bill of particulars 
and may not reeever as a part of his damages the rental value of 
the lands when he has failed to inelude such reutal value in his 
bill of particulars as an item of damage e@laimed by him. Graber 
v. Hubanks, 3385, 


INSANID PERSONS. 
I Actions. 
a Appointment of Guardian Ad Liteit 


1, Where a party to an action has become insane und phieed in a State 
institution therefor, and is thereafter released therefrom as sane, 
C.S., G214, the court is without authority. after his regaining his 
sanity, to appoint a guardian ad litem for him, C. 8., 451, and 
notice to the guardian soe appointed as to the taking of depositions 
of witnesses does not comply with the required statutory notice. 
C. 8., 1810, and upon objection, the depasitions so taken should be 
excluded. Orr 0. Beachboard, 276. 


INSURANCE Surety bonds see Prineipal and Surety B). 
( Insurance Agents. 
bh Authority 


1. A soliciting agent of an insurance coinpiny is without wetual author- 
ity to receive for the insurer any mouey except fer the first annual 
premium, and where a person knowing that such agent is solely a 
soliciting agent, pays to such agent several annual premiums upon 
his representations of increased benefits, and obtains a receipt on 
the company’s form from the agent which recites that the sum 
was for the first annual premium, and the insured knew that the 
sum paid by her was in excess of the first annual premium: eld. 
the insured wag put on notice that the agent hed anthority te 
receive only the first annual premium, and by the exercise of due 
care would have ascertained the limited authority of the agent, and 
the act of the agent in receiving several annual premiums was be- 
yond the real or apparent seope of his authority, and upon the 
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agent’s failure to turn in the application for the policy and the 
money to the company, and its failure to issue the policy, the plain- 
tiff can recover only the amount of the first annual premium from 
the company. Thompson v. Assurance Society, 59. 


2, An agent of an insurance company having authority to collect pre- 


miums for the company cannot accept anything but money therefor, 
but this principle does not apply to the facts of this case where the 
agent was without actual or apparent authority to collect any 
amount in excess of the first annual premium, and the bonds 
collected by him were in payment of snbsequent premiums, J/bid. 


The Contract in General. 
b Construction and Operation and Conditions and Covenants in General 
1. Where the meaning of the language of a policy of insurance is 


ambiguous all doubt should be construed against the insurer, but 
where the terms of the policy are free from uncertainty there is 
no necessity for construction, and it is the duty of the courts to 
enforce such contracts as they are written unless fraud, public 
policy, or maintainable equities should intervene. Jolly vu. Jn. 
Co., 269, 


2. A provision in a policy of life insurance that the insurer would not 


be liable except for the return of the premium paid in ease the 
insured died from apoplexy within one year from the date of the 
issuance of the policy -is valid and enforceable in the insurer’s 
favor, C. 8., 6460, not being applicable to the facts of this case. 
Gilmore v. Ins, Co., 632. 


ad Retnustatement of Policy 
1. Where no definite time is fixed by a policy of life insurance in 


which the insurer is to act upon the insured’s application for re- 
instatement of the policy, upon a forfeiture of the pelicy for non- 
payment of premiums and the insured’s applying for reinstatement 
of the policy according to its provisions, it is the duty of the 
insurer to pass upon the application for reinstatement within a 
reasonable time, not arbitrarily, but upon reasonable grounds in 
the exercise of reasonable prudence and diligence. Trust Ca, v. 
Insurance Co., 465. 


2. A provision in a policy of life insurance whereby the insurer agrees 


to reinstate the policy after it has become forfeited for nonpayment 
of premiums upon certain conditions, gives a substantial right to the 
insured, and where the insured makes application for reinstatement 
to the general agent of the insurer who issues a conditional receipt 
for the amount required for reinstatement upon the back of which 
the insured is advised that if he fails to hear from the insurer 
within sixty days “notify the company at the home office’: Held. 
there is no definite time fixed within which the insurer is to act 
upon the application for reinstatement, and where the insurer has 
not acted thereon sixty-two days after the application, upon the 
death of the insured and demand by the beneficiary for payment of 
the policy an issue of fact is raised for the determination of the 
jury as to whether the insurer failed to act thereon within 2 
reasonable time. Jbid. 
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J Forfeiture of Policy for Breach of Promissory Warranty, Covenant or 


Condition Subsequent. 
a For Violation of Stipulations and Covenants in General 
1. Where under a policy of fire insurance providing fer a forfeiture if 


any foreclosure proceedings under mortgage or ceed of trust be 
commenced against the premises with the knowledge of the insured, 
foreclosure proceedings are instituted without the direct knowl- 
edge of the insured. who hearing of the advertisement of the 
premises for foreclosure from a third person settles with the mort- 
gagee and has the proceedings abandoned, and thereafter loss by 
fire is sustrined during the life of the policy: Held, under a rea- 
sonable construction of the provisions of the policy, a forfeiture 
will not be declared, the insured having no direct knowledge of the 
foreclosure proceedings, and the loss occurring after the settlement 
with the mortgagee the risk under the policy was not affected at 
the time of the loss by the violation of the provision, and the 
policy was revived upon the diseontinuance of the violation. Lan- 
dreth v, Assurance Co., 181. 


b For Nonpayment of Premiums 
1. In construing a contract of life insurance the law will avoid a for- 


feiture for nonpayment of premiums when this echn be done by 
reasonable construction, but a forfeiture will be enforced if plainly 
incurred by the terms of the policy unless there is an express or 
implied waiver by the insurer. Trust Co. v. Ins. Co., 465. 


¢ for Fatlure to Give Notice of Disability 
1. Where a clause in a policy of life insurance provides for a waiver of 


premiums and the payment to the insured of a certain amount of 
money monthly in case of permanent and total disability upon due 
notice and proof of such disability to be given the insurer before 
the time for the payment of the next premium after the beginning 
of the disability, failure to give such notice within the time speci- 
fied will not work a forfeiture if the insured is under such dis- 
ability as to incapacitate him from giving sneh notice, and his 
failure is not attributable to any fault of his. Rhyne v. Ins. Co,, 
419. 


2. Where a policy of life insurance contains a clause waiving the pay- 


ment of premiums and providing for the payment to the insured 
of a certain amount of money monthly upon receipt from the in- 
sured and acceptance by the company of due proof that the insured 
has become totally and permanently disabled: Weld, where the 
insured has become mentally ineapable of furnishing such proof or 
having it furnished for him, and is without fault, his failure to 
give immediate written notice will not work a forfeiture, and 
where such proof is furnished more than a year after the begin- 
ning of the disability by the insured’s son upon his discovery of 
the policy, the insurer is liable for the amount of the monthly dis- 
ability payments from the time of the disability to the death of 
the insured and for a premium paid on the policy after the begin- 
ning of such disability; and held further, evidence of the insured'’s 
incapacity to give such notice was sufficient to go to the jury in 
this case. Nelson v. Insurance Co., 443. 
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K Estoppel, Waiver, or Agreements Affecting Right tou Declare Forfeiture. 
@ Knowledge of Violation of or Agreements Waiving Conditions Operating 
as Waiver or Estoppel 

1. Knowledge of the agent writing a policy of life insurance of the 
physical condition of the applicant is imputed to the insurer and 
the insurer may not avoid the policy upon the ground of false 

representations in regard thereto. Jarsh wv. Ins. Co., 341. 


¥. Where. upon the death of the insured, a fraternal insurance lodge 
delivered by its secretary ifs check in payment of a policy tu ihe 
beneficiary, and in his presence the beneficiary endorses if over 
to the undertaker in payment of services rendered by him in 
burying the deceased insured, and the difference in cash is paid 
by the undertaker, and the insurer stops payment of the check at 
the bank upon the ground that the insured was over the age allowed 
by the insurer's constitution: J/e7d, the knowledge of the secretary 
ot the insurer ot the age of the insured at the time of the transac- 
tions will estop the insurer from maintaining as against the 
undertaker acquiring the cheek for full value that the policy was 
void for fraudulent representations as to the age of the insured in 
her application for the pelicy, and in an action by the undertaker 
on the check au directed verdict in his favor is proper, and held 
further, the receipt by the insurer of premiums from the insured 
for seven years without questioning her age indicated negligence, 
Lightner v. Knights of King Solomon, 525. 
e Waiver by Failure to Declare Forfeiture 
1. Where an application for reinstatement of a policy of iisurance las 
been made according to the provisions of the poliey, it is the duty 
of the insurer to aet thereon within a reasonable time, and where 
it fails to so act it will be held to have waived the right to declare 
the policy forfeited, and under the facts of this case the question 
of whether the insurer failed to aet within a reasonable time is 
for the determination of the jury. Vrust Co. rv. Tusuranee Co., 465. 
Mo Proof of Death or Joss. 
d@ Burden of Provuf 
1. In order to recover upon a policy of casualty insurance providing 
for liability if the insured should be killed by a motor-driven 
vehicle while walking or standing on a publie highway, the burden 
of proof is on the plaintiff to show by evidence the liability of the 
defendant according to the terms of his policy. and evidence that 
the insured was found dead on the publie streets of a city, with 
bruises on his body, ete., is insufficient to overcome defendant's 
motion as of nonsuift. Jones v. Casualty Co., T72. 
N- Persons Entitled to Proceeds. 
a (porn Death of Beneficiary of War Risk Lusuranec 
1. Under the amendment to the War Risk Insurance <Aet, which = is 
retroactive as well as prospective in effect. upon the death of the 
beneficiary named in the policy the proceeds are to be distributed 
according to the canons of descent as of the death of the insured. 
and where the insured soldier dies leaving him surviving his 
mother, the benefielary in the policy, and a brother and. sister, 
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upon the death of the mother the brother and sister are entitled 
to the monthly payments under the policy as statutcry beneficiaries. 
and upon the death of the sister her children are entitled to the 
eash value of the payments due her as her heirs at law to the 
exclusion of the brother of the insured, who is entitled only to the 
monthly payments due him under the policy. Ju re Mstate of 
Pruden, 256: Jn re Estate of Pruden, G66, 
Q Life Insurance. 

b Double Indennity and Construction of Policy ax to Risks Covered 
Thereby 

1. Where the double indemnity clause of a policy of life insurance ex 
pressly and clearly excludes from the operation of the clause death 
resulting from bodily injury inflicted by a third person, the ineon- 
testable clause of the policy does not operate to inerense the risks 
eovered therein, and the beneficiary of such poliey cannot maintain 
that the incontestable clause withdraws from the insurer the right 
to contest the payment of the double indemnity. the effeet of the 
incontestable clause being to preclude the insurer from questioning 
the validity of the contract at its inception, and to prevent it from 
maintaining that the policy thereafter became invalid by reason 
of a condition broken. Jolley v. Tus. Co., 269. 

S Property Damage Insurance. 
a Construction of Contract as to Rishs Covered. 

1. Where in an action on a policy of insurance covering loss to property 
from windstorms there is evidence tending to show that a wind- 
storm was the dominant, efticient cause of the loss. but that snow 
Was a contributing cause, the evidence is properly submitted to 
the jury, it being ordinarily sufficient if the cause designated in 
the policy is the dominant, cfiicient cause of the loss. Miller cv. 
fis. Co., SOA. 

INTEREST (Usury see Usury.) 
A Time and Computation. 
a Intcrest on Amount Recovered by Judgment 

1. Where in an action on a policy of insurance covering loss to property 
from windstorms the verdict of the jury does not award interest 
either as such or as a part of the damages, the judgment should 
award interest from the date of the verdict and no: from the date 
of the destruction of the property by the cause designated in the 
policy, and where the judgment awards interest from the latter 
date the cause will be modified and affirmed. Afiller v. Ins. Co., 594. 


INTERSTATE COMMERCE see Taxation A h. 
INSTRUCTIONS sce Trial F. 
INTOXICATING LIQUOR (Intoxication as affecting capacity te conunit 
crime see Criminal Law B a). 
I) Transportation. 
a Evidence 


1, Where in a prosecution for possession and transporting intoxicating 
liquor, the evidence tends only to show that the defendant went 
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with one storing intoxicating liquor in the barn of another, whom 
he had never seen before, in order to show him the way at the 
latter’s request; that the liquor was afterwards found there by 
prohibition officers, without further evidence to connect the defend- 
ant with the violation of the law of transporting intoxicating liquor 
ind having it in his possession for the purpose of sale, it is not 
sutticient evidence of guilt to go to the jury, and the defendant's 
motion as of nonsuit, C. S., 4648, should have been granted. S. v. 
Johnson, 429, 


F Torfeitures. 
a Rights of Lienors and Purchasers after Seizure and Sale 

1. One claiming a lien under an unregistered mortgage on an automobile 
seized and sold under the provisions of section 8411(f), Michie Code. 
1927, after notice by publication required by the statute may not 
successfully maintain his action for possession of the ear against 
the purchaser at the sale had in conformity with law, though he 
may not have been aware of tlhe proceedings aud had no knowledge 
of the unlawful use of the automobile at the time of its scizure. 
C. I. 7. Corp. v. Burgess, 28. 


% Michie's Code of 1927, see. 3411 (£) expressly transfers the lien upon 
an automobile seized and sold for the unlawful transportation of 
liquor to the proceeds of the sale, and does not deprive the lienor 
of his property in conflict with Constitution of North Carolina, 
Art. I, sec. 17, or with the Due Process Clause of the Federal Con- 
stitution, the statute prescribing notice by publication, and the 
mode of giving notice being peculiarly a Jegislative function. bid. 


ISSUES see Trial F. 
IEOPARDY see Criminal Law F. 


JUDGES. 
A Powers and Duties. 
Lb Special Judges 


Where a special judge has been authorized under commission of the 
Governor to hold a term of court in only one county of a district, 
he may not issue an order for alimony, attorney's fees and costs in 
a proceeding in an action for divorcee a vinculo, continued to be 
heard before a judge regularly holding the terms of court in that 
district and this being determinative of the appeal the question 
is not presented as to whether it was required that the appellant 
should make it appear by the Governor's commission, or otherwise. 
that the regular judge assigned was unable to attend and hold 
courts, ete. Chapter 187, Public Laws of 1929, see. 5, Art. IV. sees. 
10 and 11, Constitution of North Carolina. Reid v. Reid, 740. 


JUDGMENTS (Execention see Execution; interest on, see Interest A a). 
F On Trial of Issues. 
d Motion for Judgment Non Obstante Veredicto 


1. Where the pleadings are sufficient to support the verdict, a motion 
for judgment non obstante veredicto will not be allowed, and where 
the trial depends upon whether an agreement respecting the de. 
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Ix 


fendant’s Liability had been made between the parties, and the 
verdict thereon is rendered in favor of the plaintiff, the defendant’s 
motion for judgment non obstante veredicto on the ground of 
failure of consideration will not be allowed when the extent of his 
plea by way of answer is only the denial of the fact of agreement 
as alleged in the complaint. Zron Works v. Beaman, d58T. 


Attack and Setting Aside. 
a Consent Judgments 
1. A judgment by consent, sigued and entered by the court upon the 


agreement of the next friend bringing the action for a minor, 
where there is no legal determination by the court of the ‘matter 
in controversy, ho evidence introduced and no issues submitted to 
w jury, may be impeached in an action brought by the minor after 
becoming of age in which it is presented as a defense. Keller v. 
Furniture Co., 418. 


b or Surprise and Excusable Neglect 
1. An attorney who has obtained a license to practice law from the 


Supreme Court has a right to practice in the courts of all the coun- 
tics of the State, and where a client has emploved a licensed, 
reputable attorney of good standing, residing in one county to 
defend him in an action pending in another county, and hus put 
him in possession of the facts constituting the defense, and the 
attorney has prepared and properly filed an answer: Held, upon 
a judgment being obtained for the negligent failure of the attorney 
to appear and defend the cause when called for trial, the defend- 
ant may have the judgment set aside for surprise and excusable 
neglect upon his motion aptly made, the negligence of the attorney 
not being imputed to the client, and the latter being without fault. 
Sutherland v. AlcLean, 345. 


2. Where a judgment has been obtained agaiust a defendant for failure 


to appear and defend an action when it was called for trial, a find- 
ing of a meritorious defense is not necessary in order to set aside 
the judgment for surprise and excusuble neglect when the defcnd- 
ant has filed an answer in the cause alleging facts which, if be- 
Jicved, would constitute a meritorious defeuse, it appearing to the 
appellate court that the allegations of the answer were sufficient. 
ibid. 


3. In order to have a judgment by default set uside on the ground of 


excusable neglect and irregularity the movant must show a merito- 
rious defense, and Where such defense is not made to appear an 
order granting a motion therefor will be vacated on appeal and the 
eause remanded. Woody v. Privett, 3TS. 


¢ For Iraud 
1. Equity will not ordinarily set aside a judyment for intrinsic fraud 


in the trial of the action, such as false swearing, conspiracy to de- 
fraud, cte.. since such matters relate to the issues joined in the 
trial and should have been met in the trial by the use of such 
diligence as is required of a defendant, but a judgment may be set 
aside ouly for extrinsic fraud or fraud relating to matters which 
ure not in issue and which prevent the defendant from presenting 
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his defense and which prevent a real contest in the trial in which 
the Judgment sought to be vacated was rendered. JIleCoy ve. 
Justice, GU. 


~. Where in a suit to set aside a judgment cbtained ugainst the defend- 
aut for criminal conversation and the alienation of the affections of 
the plaintiffs wife, the allegation and proot are that the husband 
nnd wife and others conspired together to conceal the fact tliat 
the busbaud and wife continued to live tugether and that he con- 
tinued to support her until the action at law Lad terminated con 
trary to the evidence in that case, with other evidenee of false 
swearing: Z/e(d, the allegutious und evidence are to intrinsie fraud 
for which equity will not set aside a judgment, and jadgment as 
of Nousnit Was properly entered, /hid, 


o. White pleadings inoan action may be competent in proper instances 
Qpon another trial between the same parties to contradict the evi- 
dence infrcduccd in the later action, its exc.usion is immaterial 
and not reversible crror when the later suit is in equity to set 
aside the judgment in the former auction, aud the pleadings are to 
matters coustituting intrinsic fraud for which equity will not grant 
the relief demanded. Jbid. 


4. Although the declarations of cue of fhe parties to unm tmulawtul cor- 
splracy are ordinarily admissibie against the other conspirators 
when made in furtherance of the commen scheme, in a suit to set 
aside a judgement, the exelusion of a part of a deposition relating 
to a Couspiracy between the former plaintif€ and his wife to obtain 
money by bringing suit for alienation of the uffections of the wife, 
is lO an agreement to commit perjury and is to intrinsic fraud 
for which equity will not set aside a judgment, and held further, 
its exciusion Was harmless, the substance of the excluded testimony 
being brought out on c¢ross-examination. bid. 


» Newly discovered evidence is a ground for a motion for au new trinl 
in dh action at law, and will not he considered in a suit in equity 
too seb aside a judgment for fraud, the newly discovered evidence 
iniug jutrinsic to the issues involved in the action at Inw. /béd. 

d Procedure 

1 Where it appears by record that the sheriffs return shows that a 
sHinmons flues been served on the defendant. and the defendant 
ecutends to the contrary that in fact it had not been served, the 
defendant's remedy is by motion in the cause, and when it appears 
vf record that no summons has been served, his remedy is by 
independcut action, and in such instances the judzment is subject 
to cohateral attack. Jordan v. McKenzie, 750. 


J. Operation of Judgments as Bar to Subsequent Action. (Estoppet hy 
record see Jistoppel Boa. 
a dudgimcnuts as of Nowsuit 


J, Where, after Judgment as of nonsuit, another action has been brought 
on the same cause of action within one year under the provisious 
of CL S., 415, and defendant moves for jadgment as of nonsuit and 
excepts to the trial court’s refusal of the motion, and on appeal 
the only question presented is whether the plaintiff had paid the 
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vusts of the prior action as required by the statute: Held, the 
burden is upon the plaintiff to show compliance with the statute 
and where the record on appeal contuins no evidence that the costs 
of the prior action had been paid, a directed verdict in the plain- 
tiffs fuvor will be held erroneous, and it cannet be presumed that 
such evidence was properly before the jury from the fact that 
the trial court stated at the close of testimuny tha? as he under- 
stood the evidence he would have to give a directed verdict that 
the costs had been paid, to which cuunsel did not object uutil after 
a verdict in the plaintiff's fuvor. Souther/and v. Crump, 111. 


2. Where un action upon a contract for the sale of detencant’s lands by 
the plaintiff and the divisicn of profits therefrom, is nonsuited 
because the evidence of fraud, bad faith and arbitrariness on the 
part of the defeudant in refusing the offers procurec: by the plain- 
tiff for the sale of the land in accordance with the contract, were 
nob suppurted by allegation, the judgment as of uonsuit will not 
operate as a bar to a subsequent action brought within the statu- 
tory period on the same cause of action where the allegations are 
not substantially identical with those of the first, but the deficiency 
ih the ailegations of the first action are supplied therein and evi- 
dence introduced to support them, and the doctrine of rés judicata 
does hot apply. dagte «. Green, 149. 


* 


*. A jJudguient as of nonsuit upon the merits of an action brought by 
the administratrix of an injured employee of a railroad company 
under the Federal Employers’ Liability Act will mot operate as a 
bar to the same cause brought under the laws of this State, C. S., 
3466, 3467, the law and facts applicable to the first not being 
identical with those applicable to the second. Fuquay v. RK. R., 490. 


h Matters Concluded or Which Should Have-Been Adjudicated 

1. Where the plaintif€ brings action for breach of a contract whereby 
the defendants, as partners, were to furnish land and the plaintiff 
to cultivate crops thereon, alleging that he was ejected therefrom 
during the cultivation of the crop, a judgment obtained by one 
of the defendants against the present piaintiff in an action in 
ejecOnent before a justice of the peace will operate to estop the 
plulntiff, the issues in the ejeetment action being as to whether 
the present plaintiff had breached the same contract sued on by 
failing to cultivate the crops, and the fact that the action in eject- 
ment Was brought by only one of the present defencants does not 
destroy the identity Gf parties necessary to an estoppel, especially 
Where the present plaintiff failed to demur in the ejectment action 
for defect of parties. Savage tv. JicGlairhorn, 427, 


2 oA former judgment invelying the same controverted tit.e to lands be- 
tween the parties under whom the plaintiffs and defendants claim 
litle te the locus in quo may be introduced in evidence by the plain- 
tiff as an estoppel) without pleading an estoppel by judgment, al- 
though when relied upon as a defense it must he pleaded. Thorpe 
e. Parker, 451. 


o 


8. Parol evidence is admissible to show identity of contract adjudicated 
When not inconsistent with reeord. Savage uv. MeGlawhorn, 427. 
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Q Life of Judgments. 
© Attachment of Judgment Lien and Date from Which Time is Computed 


1. Where the judgment against the defendant provides that it should 
be a tien on and collectible only cut of the amount due the defend- 
aunt out of the estate of her grandfather, it is a final judgment, 
and the lien of the judgment inmediately attaches to the interest 
specified and is cnforceable against the same, by execution, and 
where the judgment is decketed in the county where the land 
comprising the estate of the grandfather is situate more than ten 
years after its rendition, action to enforce judgment is barred by 
the ten-yeur statute of limitations, and it may not be collected 
ont of the share of the defendant of the proceeds of the sale of 
the estate. Hughes v. Thomas, 207. 


JUDICIAL NOTICE see Evidence <A. 
JURY--Insanity of juror as greunds for mistrial see Criminal Law Jb. 
KINDERGARTEN SCHOOLS see Schools and School Districts FE b. 


LABORERS ANT MATERTALMEN'S LIENS (Mechanics’ Liens see Mechan- 
ics’ Liens). 
A Nature, Grounds and Subject-Matter. 

a Contractual Relation Between Principal Coutracter ard Orener 

1, The right of laborers and materialmen to a lien upon a building is 

exclusively statutory, and the statute does not give a right of lien 

Upolu oad let where the principal contractor is not the owner and 

does not have any contractual relationship with the owner, and 

Where by mistake a building is erected on the lands of another 

who has net contracted: therefor or agreed thereto, the laborers 

and material furnishers have no statutory right of Hen against 

him, and this result is not affected by the fact that the present 

owner of the title to the locus in quo acquired with knowledge of 


om 


the facts. Jfoneycutt v. Kenilworth Development Co., 873. 
( Gperation and Effect and Liabilities. 
4h Amount and BRatent of Lien of Jateriaulmen and Subcontractors 
1A material furnisher for a building may not acquire a lien against 
the property or hold the owner Hable when the owner has paid the 
contractor in full before receiving notice of the claim from the 
materialmau. Peaerce-Young-Angel Co. v. Sternberg, 21, 


“ Where the owner of a building being erected pays according to the 
contract his contractor a sum of money in exeess of the amount 
due a materialman ufter he has received notice, and later the con- 
tractor abandons his contract and the owner finishes the building 
at his loss, the materialman’s lien attaches to the building as an 
obligaticn of the owner under the provisions of our statute. Hard- 
ware Co. v. Burtner, 748. 


3. Where the material furnisher for a building files his notice of claiin, 
C. S., 2470, the lien against the building of the owner relates back 
to the time the delivery was completed, and action must be com- 
menced within six months after the filing of the above notice 
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(C. S., 2444, not applying), and in that event the lien is preserved 
from the furnishing of the material and is superior to a deed of 
frust registered since that time, and where the evidence is con- 
Hieting the question is for the jury under proper instructions from 
the court. Supply Calor MeCurry, 799. 


LACHES see Cancellation and Rescission of Tostruments B ¢. 


LANDLORD AND TENANT (Lessee’s liability for injury caused by negligent 


B 


}? 


constitetion by if of addition to leased premises see Negligence A ¢ 3: 
liability of mortgagee in possession for renf see Mortgages B a: agricul- 
tural Hens see Agriculture D b). 


Leases in General. 
bh Construction aud Operation of Cocecnaits 


1 Where under a written contract the lessee installs u heating plant in 


the leased premises whereby the lessor agrees to pay him the 
anlount he paid therefor at the expiration of the lease, and accord- 
ingly the lessee makes demand for this exact amount, which is not 
disputed, further stipulations in the lease contraet that the parties 
shall agree upon the cost of the heating plant “and place the same 
in writing” is not prerequisite to the Iessee’s right of recovery in his 
iiction for the actual cost of the plant. Drag Co. nr. Helms, TAs. 


Terms tor Years, 
d Termination o» Caucettation Under Terms of Contract 
Where a lease contract provides that the term of the lease should 


be for a period of five vears subject to termination hy the lessor 
at the enpiration of any yearly period upen thirty days writter 
netice, and for cnaneellation of the contract for cordition broken, 
In an action in ejectment the eranting of defendant's motion as of 
nonsuit for that there was no wlegation or evidence tending te 
show a breach of condition by the lessee for which the lease could 
he canceled, is error, there being evidence that the defendant en- 
tered into possession under the lease contract and that the plaintiff 
gave the notice required to terminate the lease at the expiration 
of a vearly period according to its ternis, Jle@ras Co, o. Puct Co.. 
492, 


Where, ino an action on a Jease contract providing “hat the lease 


should terminate if the premises were destroyed or rendered untit 
for use and oceupancy by tire, che evidence discleses that the lessor, 
upon the happening of a fire in the building, immeciately notitied 
the lessee that he would mike the necessary repairs, and male 
the repairs and tendered the premises to the lessee within five Aur~ 
uffer the Jessee had surrendered the keys, and there is conflicting 
evidence as to whether the premises were damaged by the tire to 
stich an extent as te render them unit for nse and occnpaney . ded, 
an instruction that a building Is rendered unfit for occupancy when 
it is damaged to such an extent that it is unfit for carrying on the 
husiness of the lessee and cannot be restored to yr fit condition 
without unreasonable interruption of the business, is correct, and 
the lessee’s exception thereto cannot be sustained. Bashketeria 
Ntores, Puc, vt. Shelton. TA6. 
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LAW OF THE CASE see Appeal and Error Tb, 


LIBRDL ANT) SLANDER. 
}) Actions. 
« Hvidence 

1. In an action te recover Gumages for slandering a female when the 
words sued on are ambiguous, the complaint must allege that the 
words spoken of and concerning the plaintiff implied immorality 
in order to admit testimeny of witnesses as to their understanding 
of the intent of the words actually spoken, the wrongful intent 
being denied both in the answer and in testimony of defendant 
as a witness. Hurley wv. Lovett, 75. 


LICENSE TAXES see Taxation Bc, Game. 


LICENSER—Duty of owner of land in regard to, see Negligence A c¢ 1, 2. 
Railroads C ¢. 


LIENS see Mortgages, Chattel Mortgages, Agriculture A. Laborers’ and Ma- 
terialmen’s Liens, Mechanics’ Liens. 


LIKE ESTATES. 
Ik) Rights and Liabilities of Life Tenant as to Remadndermen. 
nm dneprovensents 


1 One who inakes permanent improvements on ah estate Kiowdng at 
the time that she owns only a Ufe estate therein, may not maintain 
ler suit aginst the romaindermen to recover a propurtiviate part 
of the value of the improvements upon the ground that the int- 
provements Were for fhe benetif of their remaindermen. and the 
cost of such improvements are ehargeable fo the fife tenant alone. 
Syith vo Suttt, 5, 

hh Waste 

lo In an action te recover for waste against a life tenant it is re- 
quired that the remainderman have a good and vet a doubtinl title. 
and where the plaintiff in an action therefor claims as beir at law 
of the grantor who bad conveyed the property te 1. fax lite, then te 
B.'s children, the title of the plaintiff depends upon the death of Th. 


x 


Withour children, and he eannot maintain the action. ©. BS. SSS, 
Ratten a Corp. Com. 460. 

(* Sale of Estafe for Reinvestnient. 

a Procedure 

J. A tenant for life iu luids niny not by adversary proceedings against 

the remaindemuen compel the sale of ands for partifien of the 
procecds, CC, 8., 3255. but npott a proper sbhowibg the sade for rein 
vestiment imiv be ordered in equifable proceedings vader thes pre 
visious of CL S., 1TH Savith eo Nutt, 5. 


LIMELATION OQ ACTIONS (Of actions to enforce street itssesstienits see 
Municivel Corporations G@ d 1, 2.3: on judgments see Juduments ede 
W Pleading, Evidence. and Trial, 
« Necessity of (leading Statute as Defouse, aud Barden of Prout 
1. In an uetion to recover the statutory penalty for ustiry the twe-evear 
statute of limitations must be pleaded when relied on as a defense, 


a rr 
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LIMITATION OF ACTIONS Eo c—Continued, 


the clause relating thereto having been taken out of section 3836 
of The Code and placed in the chapter relating to civil procedure, 
© S.. 442. and thereby made a statute of limitations, but when 
properly pleaded the burden is upon the plaintiff to prove that his 
suit is bvonght within two vears from the time the cause of action 
veevued, Jie Veith aw. Suggs. 477. 


LOGS ANID LOGGING see Deeds Ia, 


MANDAMUS, 


A 


Nature and Ground for Writ. 
b Compelling Performince of Legal Duty 
Mandamus is to enforce the performance of a duty already owing by 


the defendant to the party seeking the writ. and the party to De 
coerced must be under legal duty to perform the aet sought. Buna 
nh. BMeawraell, S57. 


Mandamus will not lie to control the exercise of discretion by a 


board, officer or court or of ao judicial or qgiaesi-judicial function, 
unless it cCleavly appears to the eourt that there hus been an abuse 
of diseretion, the function of the writ being to eompel the per- 
formanee of a ministerial or legal duty and not to establish a legal 
right. Wilkinson we Board of Bducation, Hao, 


MASTER AND SERVAN'L. 
C® Master's Liability for Injuries to Servant. 


bh Tools, Machinery aud Appliances, aud Safe Place ta Work 
Where in an action to recover damages for a persanal injury sus- 


tained by the plaintiff, the evidence tends only to show that the 
Plaintiff's foot slipped upen oa eross-tie while employed in loading 
i log upon a carriage operated on rails, causing the injuvy in suit: 
Held. on judgiment aus of nousuit was properly eutered under the 
general principle that an employer's duty to provide an employer 
aosafe place to work docs not apply to “ordinary, everyday condi- 
tious” readily observable, where there is no reason to suppose tlrat 
Injury would result. Goddard ve, Desk Coa., 22. 


2. The rule requiring an employer to exercise reasonnhle cure to pre 


vide his employee a reasonably safe place to work doves mot apply 
where the employer dees not bave charge of or coutrol over the 
premises and has lo express or ituaplied notice of the existence of 
wusafe conditions there, and where an employee is sent to the 
premises of a customer to repair an electrical switch-box it is the 
duty of the enytovee to inform the employer of auy unsafe condi- 
tions or of the necessity of a helper to do the work when the work 
to be done is stnaple wud it conld net have been reasonably antici 
pated that such necessity would exist. Crearford ar Afiehaect & 
Bivens, Be, 


Where the evidence discloses that the employer ordered tis cme- 


ployee to go upen the premises of a customer and repair an eleetri- 
cal switch-box, and that the premises were not under the control of 
the employer, and that the work to be done was siinple, and that 
the employee did not inform his employer of any unsafe conditions 
there or of the necessity of a helper. aithough he could baye easily 
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MASTER ANID SERVANT © b-- Continued, 
lone so by telephone: Held, the cevideuce fails to disclose aty 
breach by the employer of his duty to exercise reasonable cure to 
provide his emplovee a reasouably safe place to work and sufitcient 
help for its performinance, and defendant’. motion as of nonsuit 
should have been granted. /bid. 


4. An emplover is not liable in damages to bis employee for unvantici- 
pated accidents or for failure to furnish an implement when it is 
purely speculative as to whether the injury would have occurred 


oye 


had it been furnished. Crisp ee. Luneber Co, ot, 


Where in an action against an employer there is evidence tending to 
show that the plaintiff emplovee, after disengaging the clutch and 
stopping the drum in which hides were processed, was removing 
hides from the drum in the course of his duties, and that while so 
employed the clutch suddenly becaine engaged and the drum started 
revolving Without any act on bis part or these working with him. 
restiting in the iojury jiu suit, and further that the clutch had uot 
been jmspected im two years, and that it becitume engaged because of 
defective oiling or because of Clogged grease channels: Meld, the 
dectrine of res ipse loquitir applies, and the evidenee is sufficient 
to be submitted to the jury and overrule defendit’s iotiorn is 
of nonsuit. AHuhker co faternational Shoc Co. 379, 


as 
wl 
. 


~~ 


% An einptover is required ji the exercise of ordinary care to furnish 
his employee a reasonably safe place to work ane tools and spplhi- 
maces reasonably safe and suitable for the work and such as are 
approved and in general use, and to keep such tools and appliances 
in such condition im the exercise of due diligence, and where it dis: 
engaged clutch becomes engared without the intervention of human 
agency, Which would not happen if the machinery had been in 
proper coudition, the doctrine of res ipse logeityur applies.  fbid. 


7. Evidence teading to show that the deceased was employed by the de- 
fordant to keep seed frow choking stec] tunnels in the defendant's 
seed Jouse, and that the deceased was found dead duo the bulk of 
seed, without evidence of a slide of seed precipitating the decensed 
into the tunnel, but to the contrary that the deceased's pitchfork 
was sticking up in the seed at the mouth of the tunnel atter the 
uceident, With testimony of a physician who examined the body 
that he could not tell whether the deceased died front: heart failure 
ap smothering, with further evidence that the seed house was prop- 
erly constructed aad the methods of work Were approved and in 
general use, is veld: insufficient. to be subinitted to the jury, and 
defendant's motion as of nopsnuif was propertly allowed. ley tv. 
Oil Co, 452, 

S. Where the evidence tends omy to show that the plaintit was ar 
expericehced einplovee and fhat. in the course of his enployinerit. 
he Was loading a dinky eur with scrap iron to be conveyed from a 
rallroad track to a furnace in whieh it was used, that be was fur. 
nished with ao preper implement, Chat he lidiuself selected the 
pieces of scrap for loading, and that, while examining a heavy 
picce ef scrap to see $f it was secure. another piece fell on him 
causing the injury in suit, thet ino performing this service he was 
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left to his own manner and method, and there is uo evidence of uny 
vet of his employer which was responsible for the injury: /Teld, 
defendant’s motion as of nonsuit was properly granted. Verritt rv. 
Fonndry. 74. 


% ALegations of a complaint in a persenal injury suit that an employee 


of defendant was injured while at work putting bottoms in chairs 
at a low bench with a clamp and screw driver, and that the injuries 
were caused by the employvee’s having to stoop over while at work, 
without allegation of defects in the appliances or proximate cause, 
ire insufficient to state a cause of action, and the eetion will he 
dismissed on demurrer ore ferns ov by the court ee mero moti, 
Key v. Chuir Co, T94. 


@ Methods of Work, Rules and Orders 
1. Where all the evidence tends to show thet an enmploeyvee ordered to 


repair an clectrical switeh-box had had over two years experience 
as a worker on electrical apparatus, and that he readtly undertook 
to do the work ordered: /feld. the evidence fails to show any negli- 
gence of the einployer in ordering the employee to repair the switch. 
and the employee cannot successfully maintain that he was inex- 
perienced and incompetent to do suelh work, and upon failure of the 
evidence to shaw any negligence on the part of the employer his 
motion as of nonsuit should bave heen allowed. Crawford or. 
Michacl & Birens, 224. 


Inn an employee's action to recover damages for an alleged negligent 


personal injury, evidence that plaintiff was acting nnder the direc- 
tion of defendant’s foreman with the latter’s essurinee that there 
was no danger, ond was injured by a falling wail contiguous toon 
willl being foru down by thei, is suticient to curry the case to the 
jury on the issne of defendant's action rble negligeuce, O'Neal vr, 
Jones, 652, | 


da Werntag and lustricting Servant 


1. Where an electrical contractor sends his emplovee to the premises of 


ad customer to repair a switch-box, and the evidcnee tends to show 
that the employer warned and instructed the cmplovee to cut off 
the electricity while working thereon. which the ecmplovee knew te 
he the safe method of doing the work from previous experience: 
Held, the emplorer having warned the employee of the only danger 
whieh the employer could have reasonably apprehended the em- 
ployee would be exposed toa, the evideuce fails to show anv breach 
of the emplover’s duty to warn and justruct bis employee of the 
dangers incident to the work. Crawford v, VWichael & Bivens, 224. 


2. Where, in an action against a railroad company to recover damages 


for an alleged negligent personal injury, the evidence tends te 
show that the plaintiff had just been employed by the defendant : 
that he had never had experience in the work required of him, and 
thar he was ordered, with other employees, to remove heavy rails 
from a car, requiring concert of action and an orderly method of 
work in order to avoid danger of tujury, and that the defendant 
with the other workers had remeved two rails from the car; that 
at the words “let's rise.” ther would lift the vail, walk about four 
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feet, and at the werds * knock down rail” they would drop the radi 
to the ground, and that when the third rail was liffed they were 
ordered to “knock down rail’ before it was carried any distance. 
and that the plaintiff, expecting that the raj] was to be carried fo 
the place Where the others kad been dropped, and not beitiz warned 
or instructed, was injured by the rail felling ov his foot: edd. 
suflicient to be submitted to the jury on the question of the de- 
fendant’s negligence in failing to wart and instruct the plaintify, 
the plaintiff having the right to assume that the third rail would 
be placed where the other two Jad been dropped.  vallieaues  ¢, 
R. R., TOT, 
ID Mastew’s Linhility fer Yajury to Third Porsans. 
a Indepoudcnt Cortiraclors 

1. Where, in an action against an cmployer and the owner of a pill 
for lojguries received by an entplovee in the coustruction ef saa addi- 
tion thereto, the evidence discloses that the emplover was an inde- 
pendent contractor, and that his feremau ordered the plaintifé em- 
pleyee to rell wpe plece ef wire connected to the wiring of the 
mill, and used for lighting the additian for the use of the workers. 
and that this Hehting equipment was furnished by the owner. aie 
that the emplovee, tn attempting to remove the wire, was shocked 
and injured by reasem of tmaproper Disulation, aad that be had not 
been warned thac the wire was charged with current: ffeld. the 
owner Was under the duly to exercise reasonable care ta see thet 
the wire was preperly insulated, and the contractor was under 
duty to exercise like enve to see that in rolling the wire the em 
ployee was not unduly exposed to danger. but iam iastriteriown chee 
hetween the owner and the employee there existed the relation of 
niister amd servant is reversible errer to the owners prejudice as 
depriving it cf the defense to which it was entitled,  Pefers vr. 


mney 


Woolen Mills, 753. 
IX Federal Emypicvers’ Liability Act. 
“iin Wheat Causes the tet Applies 

1. In an action in cur State court by an employee for dainmares against 
no raiiroad company for an injury inflicted on him while engaged in 
interstate commerce, the defendant's liability is governed by the 
Federal Jiinplovers’ Liability Act and the principles of the common 
lnw as applied in the Federal courts, Cole nm RR. oS BPyath ev, 
dts, dee; ha 


” Where in an netion in the Stute court against a railrond it ts ad- 
wnitted that the pleintiff’s intestate was engaged in interstate com- 
merece at the time of his fatal injury, the liability of the defendant 
wil! be determined by the Federal LEmptoyers’ Liability Act as con 
etrued and applied by the courts of the United States. Wolfe ot. 
Re. de., Glo. 

b Nature, Gronuds cad Exteut of Master's Liability Thereunder 

1. In an action by un employee to recover damages from a railroad coimn- 
pany under the provisions of the Federal Employers’ Liability Act 
he must shew such negligence on the part of the railroad company 
ns would entitle him to ¢o to the jury under the common law, and 
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vy 


had 


oF, 


A. 


_ 


* 


) 


that such negligence was a proximate cause of the injury, the 
burden of proof being upon him as a matter of substance and not 
of procedure. Cafe am RR. T3899, 


While an employer is not an insurer of the sifety of his eumployvee, it 


is his duty to provide him, in the exercise of due care, a reasonably 
safe place to work and reasonably safe and suitable fools and 
appliances with which to do the work, and althouzh the employer 
is not required to inspect simple tools whieh do not “import menace 
of injury,’ he is under duty, in the exercise of due care, to inspect 
such tools where the employee does not have the pewer of selection 
or the opportunity of inspection.  /bid. 


Where in an action by an employee against a railroad company te 


recover damages for a personal injury under the Federal HMmploy- 
ers’ Liability Act, there is evidence tending to show that the plain- 
tiff employee was ordered by the defendant company’s foreman to 
repair a locomotive without placing the locomotive over a pit as 
Was usual and customary in such cases, and that the employee was 
furnished a defective wrench and blade-setter with which to do the 
work, and that the emplovee was ignorant of the defeet in the 
Dlade-setter, and that because of the cramped position in which he 
was foreed fo work he conld not see such defect. and that the 
wrench slipped causing the injury in suit: //eld, the evidence was 
sufficient to take the cause to the jury upen the question of fhe 
defendant's actionable negligence,  /bid, 


Although in order for an employee to recover against a railroad coiu- 


pany under the Federal Employers’ Liability Act, it is necessary 
that the plaintiff employee establish the defendant’s negligence as 
the proximate cause of the injury. whether the act of the emplovee 
in placing a piece of iron pipe over the end of a defective wrench. 
furitished by the defendant, in order to obtain greater leverage. 
was an intervening cause is held a question for the jury under the 
facts of this case where the emplovee used slight force against the 
wrench and was forced to work in a cramped position on aecount 
of the defendant's failure to provide a pit ordinarily used for 
such repairs,  /bid. 


An employee assumes the ordinary risks of his employinent., but net 


such risks as are due to the negligence ot the employer until the 
employee is aware of the negligent act and the risk arising there- 
from unless the negligence and the risk are so obvious that a 
person of ordinary prudence in his position would have observed 
and appreciated them. /bid, 


. Under the provisions of the Federal Kmployers’ Liability Act the 


plaintiff employee must establish the negligence of the defendant 
railroad company, and no recovery can be lad merely by proof of 
injury sustained by the employee while engaged in interstate com- 
merce. Pyatt v7. R. R.. B97. 


. Under the provisions of the Federal Employers’ Liability Act con- 


tributory negligence of an employee will not be considered when 
the injury is a result of the violation by the defendant of any 
statute cnacted for the safety of such emplovee.  /bid, 
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S. An employee assumes the ordinary risk of his cmiployment, but not 
such risks as are due to the negligence of the employer until the 
employee is aware of the negligent act and the risk arising there- 
from, unless the nesligence and the risk are so obyious fthaf a 
person of ordinary prudence would have observed and appreciated 
them and quit the employment rather than ineur them. /bid. 


9 Where, in an action by an employee against a railvoud company to 
recover damages for a personal injury under the Federal Iemploy- 
ers’ Liability Act, there is evidence tending to show thaf the plain- 
tiff employee was ordered by the carrier’s alfer ego, in helping to 
remove a worn rail from the track, to strike and loosen the rail at 
one end, and that the plaintiff, after striking several blows with a 
hainmer furnished by the defendant. stepped over between the rails 
to see if al] spikes had been removed, and that at this moment the 
foreman and another worker loosened the rail with crow-bars. 
causing it to hit and injure the plaintiff, and that the plaintiff 
wits not warned, as was the custom, that the rail was going ta be 
moved by erow-hars, is Ae?d, under the provisions of the Federal 
Imployers’ Liability Act. sufficient to be submitted to the jury on 
the qnrestion of negligence. contributory negligence and assumption 
of risks. Idi. 


10. Where In an aetion nnder the Federal Emyplovers’ Linhbility Act the 
evidence discloses that the plaintiff's intestate was an experienced 


by the defendant's shifting engine, and that hefure the cars upon 
which he was riding had been stopped they were hit by other cars 
shunted on the same track for the purpose of making up ai train, 
and that the force of the impact knocked the plaintiff’s intestate off 
the cars and killed him, with further evidence disclosing without 
contradiction that the shifting was done in the usual way acecord- 
ing to the customary method, and there is no evidence of any un- 
usual jerking or unexpected movement of cars, or that defendant's 
employees kvew or had reason to believe that plaintiff's intestate 
was oblivious to the usnal hazards is held: insufiicient to take 
the case to the jury, and judgment as of nonsuit was properly 
entered. VFolfe v. R. R., G15. 
KF Workmen's Compensation Act. 
a Nature and Fatent of Masters Liability Therceaunder in General 
1. The Workmen's Compensation Act is to be construed Hheraify to 
effectuate the broad intent of the act to provide compensation for 
employees sustaining an injury arising out of and in the course of 
the employment, ard no technieal or strained construction should 
be given to defeat this purpose. Johnsen v. Hosiery Co., 3&8. 


2) The various provisions of the Workmen's Compensation Act are to 
be construed in their relations to each other as a whole to effectuate 
the intent of the Legislature to provide compensation to an em- 
plovee for injury arising out of and in the course of his employ- 
ment. Rice v. Panel Co., 154. 


3. The provisions of the Workmen's Compensation Act are to be liber- 
ally construed to effectuate the legislative intent as gathered frow 


* 
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fi 


the act to award compensation for the injury or death of an em- 
ployee arising out of and in the course of his employment. trre- 
spective of the question of negligence. RMeeres rm Parker-Graheuim- 
Nerton, ne. 256. 


bh dujuries Compcuseble Crder the Act 


1. In coustruing section 2¢t) of the North Carolina Workmen's Com- 


pensation Act the words “arising out of the employment” in regard 
to injuries compensable is broad and comprehensive, and ipust be 
determined in the light and circumstances of each case, and the 
net, applying only to industries employing more than four workmen, 
contemplates the gathering fogether of workmen of varying char- 
acteristics, and the risks and lhazards of such close contact, joking 
and pranks by the workmen. is an incideut to the business and 
grow out of it, and is an ordinary risk asstined by the employer 
under the act. Chambers a, Of Co,, 28, 


Where there is evidence that the driver of the employer’s oi] track 


habitually carried a pistol in order to protect his emplover's prop- 
erty, and that the employer acquiesced therein, and that the plain- 
tiff was injured while filling a fuel tank in the course of his em- 
ployment by the accidental explosion of the pistol carried by the 
driver when the driver threw it back into his truck after he and 
the plaintiff had joked about whether the pistol would shoot: //eld, 
the evidence discloses that the injury arose out of the employment 
and is sufficient to support the finding of fact by the Industrial 
Commission to that effect, which is conelnusive and binding on 
appeal. Section GO. Workmen's Compensation Act. Zbid. 


[If an employee is injured as a result of the horse-play of a fellow- 


workiman the injured employee is not precluded from recovering 
his damages under the Workmen's Compensation Act if he did nat 
participate therein. /bid. 


ft. The restriction of the Workmen's Compensation Act exeluding in- 


juries sustained th easual employment will not exclude an xppli- 
cant under the previsions of the act when he sustains injuries in 
the course of the general trade, business, ete. of the employer ane 
material or expedient therein, and the painting of the interior of u 
machine room to give the emplovees therein a better light or for 
the protection of the permanent structure is not a casual employ- 
ment and is one in the general course of business, and the Work- 
men’s Compensation Act applies to an injury reeeived by a work- 
man engaged in such painting. Joahnsow vr. Hosiery Co., 3%. 


ection 14(b) of the Workmen’s Compensiution Act providing that 
the act shall not apply to casual employees, is not totally repugnant 
to section 2(b) providing for compensation for an injury ta an 
employee while “in the course of the trade, business,” ete, and an 
employee is entitled to compensation even if the employment is 
evsnal if he is injured in the course of the trade. business, ete. 
Thid, 


G Under the Federal Employers’ Liability Act an emolovee uot ouly 


assumes the ordinary risks of his employment, but also such risks 
as are due to the defendant’s negligence when they are obviously 
known and appreciated by him. Wiufree vo RoR. 590, 
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7. Where in an action under the Federal ikmipioyers’ Liability Act there 
is evideuce that the plaiurit™s intestate chose to walk along the 
defendant's tracks, when he might have used a publie street, that 
he was aware of the approach of defendant's train, that there were 
several pluces of sufety along the track, and that he must have 
renlized the danger, he is deemed to haye assumed the risk of 
injury, and his administrator may not recover agaiust the railroad 
on the ground that the intestate was strack by a northbound train 
on the southbound track, it net being shown that the defendant 
should bave warned the intestate of the change in the schedule 
made necessary by repiirs, aud there being further evidence that 
the intestate knew or should have known of the change.  (béd. 


S. da order for compensation to be recovered tor the death of au eli- 
plovee under the Workinen’s Colupensation Act it is required that 
the injury causing death result from au accident arising out of and 
in the course of the employment. as a pronimate cause: and where 
compensation is sought for the killing of one cmplovee by unuother 
for purely personal and unrelated grounds, or when one Was em- 
ployed at night and the other by day, and the killing at night was 
vw oresult of personal enmity alone, and these facts are found by 
the Comutission and appreved by the trial judge, the judgment 
denying the right of compensation will be affirmed on appeal. 
Harden vw furniture Co, 735 

% Phe question of whether compensation is recoverable under the Waork- 
wens Compensation Act depends upon whether the aecident con. 
plained of arises out of aud in the course of the employment of the 
one injured, and its determination depends largely upon the facts 
of each particulary case as matters of fact and conclusions of law, 
watd venereal definitions are uusatisftactory. (bid, 


f dudependent Coulractors 


1, An independent coutractor is ohne who is to complete the subject- 
inatter of his contract under the ferms thereof independently of 
direction or control of the other party to the contract as to the 
manher or method by which the work is to be accomplished, and 
where a person claimiug compensation under the Workinen’s Com- 
pensation Act is injured while doing work under the direction of 
the employer as the Work progressed he may not be denied his 
claim upon the ground that he was an independent contraetor at 
the time of his injury. Jolson oo fiastery Ca. 3s, 


g Persous dutitled to Payment of Award 
1. Lhe common-liw wife of a decensed cinplovee is net cntitled to col- 
pensation under the provisions of the Workmen’s Compensation Act. 
Reeves uv. Perher-Graham-Serton, fue, 236. 


» Where the death of an employee is compensable under the provisions 
of the Workmen's Compensation Act, and such deceased employee 
has no dependents, the compensation is payable to his) personal 
representative for the henefit of lis heirs under the provisions of 
the act. /bid, 
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MASTIER AND SERVANT F--Continued, 
h Amount of Compeusation Recoterable Thercunder 


1. Section 29 of the Workmen's Compensation Act allowing compensia- 
tion to a workman for total temporary disability should be construed 
in pari materia with section 81 thereof allowing compensation for 
the loss of members. and so construed it is held: that where an 
employee has suffered an injary to his hand arising out of and in 
the course of his employment, and the injury causes him total tem- 
porary disability in the course of its healing, and renders it neees- 
sary to amputate certain parts of certain fingers of the hand, he 
is entitled te receive compensation under section 29 for total tem- 
porary disability. and in addition thereto compensation for the loss 
of the parts of his fingers under seetion 31, there being no pro- 
vision in the act that the later should preelude the former, coni- 
pensation for the later to begin upon expiration of the eompensa- 
tion for the former. Rice vw. Panel Co., Id. 


2, While there is no computed amount provided by section 40 of the 
Werkmen’s Compensation Act for payment to the personal repre- 
sentative of a deceased employee for death resulting from = an 
injury compelsable thereunder, the act provides the method by 
Which such amount can be commuted, which is payable to the 
personal representative for the benefit of the heirs at law of the 
deceased employee. Reeves uv. Parker-Grakam-Se.cton, Ine, 236. 


é Revicw of Judgment of Industrial Commission. 

1. The findings of fact by the Industrial Commission as to claims under 
the Werkmen’s Compensation Act are conclusive upon appeal, and 
its conelusions of law are persuasive authority. Rice v. Panel 
Co., 154. 


MATERIALMIEN’S LLEN see Tatborers’ und Materiabnen’s Piens. 


MISCHANICS’ LIENS. 
A Nature of and Right to Lien. 
b Possession of Property 


1. Under the common law and the provisions of our statute, GC. S,, 
2435, one who repairs personal property loses his lien thereon by 
voluntarily surrendering possession to the owner, but where an 
automobile has been repaired and the artisan or mechanic js 
induced to part with possession upon false and fraudulent repre- 
sentations made by the owner that his check for the payment of 
the repairs was good and that he had sufficient funds in the bank 
for its payment, and the mechanic relies thereor. and surrenders 
possession of the ear, he does not do so voluntarily and uneondi- 
tionally within the intent and meaning of the statute, and the 
mechanic does not lose his lien for the value of the repairs done by 
him. Reich v. Triplett, 678. 


2. Where in an action fo enforce a mechanics’ lien for repairs to an 
automobile the evidence tends to show that the owner obtained 
possession of the property by false and fraudulent representations. 
and that the defendant in possession of the property was a pur- 
chaser from the holder of a note secured by a prior chattel mort- 
gage on the property. who had taken possession from the owner 
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MECTIANICS’ LIENS A b-—Continucd, 


thereunder, and there is no evidence that the purchaser was a 
bona fide one for value without notice, the demurrer of the holder 
of the note and the purchaser from him is properly overruted. 
(oS. 567. Tbid. 


MMEREPPORIOUS DEFENSE see Judgments IKOob 2. 
MINORS---Setting aside consent judgment of, see Judgments K a dl. 
MISTRIAL see Criminal Law JJ. 


MOR'TGAGILS. 
A Requisites and Validity. 
d Right of Devisce to Conccy Devised Property to Secure His Indebteduess 

1. A mortgage given by a devisee on property devised to him by will 
is not void, but is liable to be set aside by creditors in case of the 
insolvency of the estate. Banh vw Zollicoffer, 620. 

Is Duties, Rights and Liabilities of Parties. 
a Of Mortyayee in Possession 

1. A mortgagee or trustee it pussession of the mortgaged premises uuder 
ul agreement to collect the rents and apply them to the mortgage 
debt is Chargeable with the reasonable rental value of the property 
while in his possession if he is negligent in collecting the rents 
wie mamaging the property. WeDonald vn Lingle, 219. 

(: Construction und Operation. 
“& Property Subject to Sortgage Lien 

1. Where personal property is sold under a conditional sales contract 
which is registered in the book of chattel mortgages, it does not 
change its character as personalty by being annexed to a building 
for the purpose of its use, and such property is not subjeet to the 
lien of a prior registered mortgage on the real property, and upon 
foreclosure of the mortgage on the really, the purchaser at the 
foreclosure sale is not entitled to the personalty as against the 
holder of the eonditional sales contract, and it will not avail the 
purchaser that the registration of the conditional sales contract 
was solely in the chattel mortgage hook, and that he had no notice 
thereof from an inspection of the book of veal estate imnertgages. 
Finance Co. v. Weaver, 19S. 

c Liew and Priority; Registration. 

1. No notice, however full and formal, will supply the place of registra- 
tion required by our statute, C.S., 8511, and a registered mortgage 
on lands constitutes a first lien on the mortgaged lands as against 
prior mortgages or equities which the registration books in the 


eounty in which the land lies does not disclose. Duncan v. Gulley, 
552. 


2. Where the owners in common and cultivators of agricultural lands 
as partners sell their interests in the lands to one of the partners 
upon his assumption in his deed of all encumbrances placed upon 
the land by the grantors und his agreement therein to pay off all 
partnership debts and save the grantors harmless, and subsequently 
the purchasing partner borrows money under a deed of trust on the 


Dez 


INDEX. 


i nS 


MORVTQAGISS € ¢--—Cantiiiwed, 


Di 


property and pays off the prior registered cnenumbranees, bat fails 
to pay all the outstanding partnership debts, and thereafter judg- 
ment is obtained by one of the partnership ereditors, and the pur- 
chasing partner dies: eld, the dced of trust given hy the deceased 
partner coustifutes a first Hen upon the land pvior to the sulbse- 
quently docketed judgment and the claint of the udiministratrix of 
the deceased partner of a prior lien for the amount for which the 
estate was liable for the unpaid partnership debvs, there being no 
agreement in the deed to the deceased partner that the partnership 
debts should coustitute a Hen upon the land, and the equities aris- 
ing among the members of the partnership are not presented for 
adjustment upon the present record,  lbivd, 


3. No notice, however full and formal, can replace the statutory notiec 


of registration as against creditors or purchasers for value, C. &., 
Boll, and Where a mortgage on lands is executed and delivered, but 
not registered until affer the registration of a later executed mort- 
cage, the prior registered mortgage is a first lien on the land, and it 
is not sufficicnt to change this result that the prioz registered mort- 
wage Was Inarked upol its face “second mortgage.” Nor can notice 
dlinide advantage the holder of the mortgage first executed. Stora 
v. Sladc, S96. 


4+. No notice, however full and formal, can replace the statutory notice 


of registration, C. S., 8811, and where a second mortgage is exe- 
euted and delivered, but not registered until after the registration 
of a third mortgage, the mortgage third in execution is prior to 
the mortgage secondly executed and subsequently registered, and 
this result is net changed by the fact that the raortgage third in 
execution contained a veference immediately after the description 
that the Jands were the same eonveyed in a first and second deed of 
trust. and contained a warranty against encumbrances “except as 
above stated.” the references being insufficient to show that the par- 
ties intended to recognize the prior instruments as superior liens, 
Lawson wv Rey, GOA. 


¢ Conditions, Covenants and Notice 
1. Where upon its face a negotiable note refers to u deed of trust 


seeuring if, a purehaser is put upon notice of the terms of the 
mortgage showing that the note was one of a series and providing 
for aeceleration of maturity of all the notes upon default in the 
payment of any one of them. Bank v. Trust Co., 582, 


Assignment or Sale of Notes Secured by Mortgage. 
b Transfer and Title of Purchaser 


1. Where the owner of a town lot and farm executes with his wife i 


first and second mortgage on the town lot to secure, first, his owu 
several notes and, second, their joint note, and the wife purchases 
with her own ioney one of the notes secured by tue first mortgage 
and transfers the note to the trustee in a deed of trust on the farm 
under an agreement that he was to collect the note and apply the 
proceeds to the satisfaction of the deed of trust: Held, the wife 
acquired by purchase the title fo the note secured by the first moit- 
gage, and her transferee acquired the right to collect the same and 
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apply the proceeds under their agreement, and the holder of the 
second mortgage on the town lot had no right to set off the de- 
ficieney at the foreclosure sale of his mortgage acainst the rights 
of the wife's transferee. Fertilizer Co. ve Smith, 722. 
Hi orectosure. 
h Beccution of Poirer of Sale 

1. Where a mortgage conveyance expressly provides that the mortgagee 
should give written notice thirty days hefore exercising the power 
of sale contained therein, the provision must be strictly colmplied 
with to extinguish the equity of redemption. Jessup ev. Nivow, 122. 


Ft will be presumed that sale was made according to terms of mort- 
gave, Phipps ve Wyatt, 27. 
j Right of Mortgagee, Trustee, cr Cestut Que Trust to Bid in Property 
1. There is no fiduciary relationship between a trustor and cestut que 
frusf in a deed of trust, and the cestwi que trust has the right fo 
bid in the property at the foreclosure sale under the ferms of the 
deed of trust. Phipps v. Wyatt, 127. 


t Disposition of Proceeds and Surplus 

1, Where 2 deed of trust on Jands secures several notes In a series pay: 
able at different dates, and provides for acceleration upon the 
fujluve to pay any uote or interest when due, and the trust deed is 
foreclosed upon the failure to pay one of tue notes at maturity, i 
holder of one of the prior notes by endorsement without recourse 
is not entitled to payment in full from the proceeds of the rore- 
Closure sale, but only to a pro rufa payment with the holders of 
the other mortgage notes. Bank v. Trust Co., 582. 


m Vitie und Rights of Purchaser at Sale 
J. The Jaw prima facie presumes the regularity of mortgage sales under 
power of sale, and where a registered mortgage provides that the 
trustee’s deed upon foreclosure “shall be prima facie evidence” of 
due advertisement of the property, nnd the trustee's deed is regular 
upon its face, a purchaser from the purchaser at the foreclosure 
sule is net required, in the exercise of due care, to examine the 
manner of sale and the report of the trustee, and he will be held 
a bona fide purchaser without botice of alleged irregularities in 
the advertisement of the property, and held further, under the 
facts of this case, the trustor’s contention that the purchaser 
aut the sale bid a vross:y inadequate price for the property cannot 
be sustained against the bona fide purchaser. Phipps v. Wyatt, 727. 


o Resale 
1. The supervisory powers given the clerks of the Superior Courts by 
C, §., 2591, apply to sales and resales under the power of sale con- 
tained in mortgnges and deeds of trust and not to ordinary judicial 
sales, aud the statute must be strictly complied with, Redjern v. 
McGrady, 125. 


» Where an-adyance bid is made for the resale of lands foreclosed 
under power of sule, it is the duty of the clerk upon receiving the 
deposit within the time prescribed to order a resale, and where 
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such resale is made and no advance bid is nade within ten days, to 
order the trustee or mortgagee to make conveyance to the purchaser 
upon his payment of the amount of his bid. Ibid, 


*. Where the mortgagor of lands foreelosed under power of sale makes 


an advance bid within ten days from the date of the sule and makes 
the required deposit, and the clerk orders a resale, and the mort- 
gagor becomes the last and highest bidder at the resale, and the 
trustee and cestut que trust give the mortgagor time within which 
to comply with the bid and the clerk does not issue an order for 
the trustee to make title to the purchaser in aceordance with the 
mandatory provisions of the statute. and thereafter the trustee 
files a petition for the sale of the land: /field, upon the land failing 
to bring the amount of the mortgage debt at the sale ordered after 
the failure of the mortgagor to comply with his bid, the trustee and 
cestui que trust by treating the bid of the mortgagor as a nullity 
and by taking the matter out of the clerk’s ands waived their lien 
on the amount deposited by the mortgagor for the resale, and the 
deposit in the clerk's hands is subjeet to attachment by the eredi- 
tors of the mortgagor. J/bid. 


p Setting Aside Sale for Irregularities 
1, The heirs at law of a deceased mortgagor are not precluded in proper 


instances from bringing suit to redeem the mortgaged land on the 
ground that the sale was not made in compliance with the terms 
of the mortgage even though the estate of the mortgagor was insol- 
vent at the time of the sale. Jessup uv. Niron, 122. 


2. Where the trustee in a deed of trust proceeds to advertise and forv- 


close the land under the terms of the instrument. and upon request 
of the trustor, continnes the sale from day to day for about a 
month in order to give the trustor time in which to raise the money 
to pay off the Hen, and the trustor is present at the time of the 
first continuance of the sale and at the time of the actual sale, and 
made no objection thereto, and failed to raise the bid within ten 
days, C. 8., 2591, and thereafter the purchaser at the sale transfers 
to a bona fide purchaser without notice: Hele, the trustor is 
estopped as against the bona fide purchaser without notice to set 
up his claim to the land on the gronnds of alleged irregularity in 
the foreclosure proceedings. Phipps v. Wyatt. 727, 


MUNICIPAL CORPORATIONS (Exercise of power of eminent domain sev 


Eminent Domain; statute enlarging boundaries of, see Statutes A al: 
venue of action against municipal officer see Venue A b 1). 


B Powers and Functions in General. 


d@ Private or Quasi-Public Powers 
1. Where a city sells current to consumers outside the city and the 


amount of eurrent so distributed is so small that it does not 
affect the necessity of enlarging the city power plant in order to 
furnish efficient service to its own citizens, the question of the city's 
power to sell the current to outside consumers has no determinative 
bearing on the question of the city’s authority to enlarge the 
power plant, and authority to enlarge such plant is implied from 
the authority to construct aud maintain it. Wemwborn v. Kinston, 72. 
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MUNICIPAL CORPORATION S—Contiiued, 
(G Public Improvements. 

a Power of City to Make luprocements and Lery Assessments Therefor 
1. The ownership by the city of a street is a prerequisite to the power 
of the cily to levy an assessment for street improvements against 
nubutting owners thereon, C. S., 2708, and where the plaintiff in an 
action to have the street assessments removed as a cloud upon his 
title alleges in his complaint that the strip of land along which the 
plaintiff’s lands abut is owned by him and not by the city as a 
street, a demurrer, filed on the ground that the owner should have 
proceeded under C. 8., ch. 56, by objecting to the assessment roll 
at the time, admits the private ownership of the property, and will 

not be sustained. AHyfrd vc. Winston-Salem, 33. 


> Where the plaintiff alleges a cause of action ugainst a city for taking 
his lands and demands compensation therefor, a recovery of the 
damages would entitle the city to assess the remaining property 
of the plaintiff abutting the land condemned for street improve- 
ments. Ibid. 


d Objections to, Appeul from, and Enforcement of Assessments 

1. The lien given to a city against abutting owners for street improve- 
ments is a lien upon the particular land superior to all others, 
CG. 8., 2713, and is not ebargeable or collectible from other property 
of the owner, C. 8., 2716, and where the charter of the city creates 
the lien from the commencement of the improvement work, and 
prevides that the improvemeut charges shall continue to be a lien 
upou the land until fully paid, the ten-year statute of limitations 
does not run against the city in favor of the owner or one claiming 
under him without notice of the lien so long as the lien continues 
by the nonpayment of the assessnient lien so created. Statesville v. 
Jenkins, 159, 


2 A statute which shortens the time within which an action may be 
brought must give a reasonable time for the enforcement of rights 
affected thereby, and chapter 831, Public Laws of 1929, (b) will not 
apply to bar a municipality’s right to enforce assessments for 
street improvements, the liens for which had attached before its 
pussage, the act failing to give a reasonable time for the entorce- 
ment of the assessments by the city. Jbid. 


3. A loceal statute enacted for a particular municipality is intended to 
be exceptional and for the benefit of such municipality, and is not 
repealed by the enactment of a general statute, and the charter of 
nu city providing that assessments for street improvements shall 
remain in full force and effect until fully paid, governs the lia- 
bility of those assessed thereunder rather than general statutory 
provisions in regard thereto. Jbid. 


}} Torts of Municipal Corporations. 
a Torts Committed in Ecercise of Governmental or Private Function 
1. Although a muni¢ipal corporation is not liable for the negligence of 


its employees in the discharge cf a governmental function, it is 
linble for such negligenee in the discharge of a private or quast- 
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private function which is conferred not primarily or chiefly froiu 
considerations connected with the State at large, but for the private 
advantage of the community incorporated therein, but the rule 
that it is not liable for negligence in the dischirge of a govern- 
mental function hus an exception in the case of the proper mainte- 
nance and safe condition of its streets. Mamilton ve. Rocky Verrd. 
504. 


e Defeets or Obstructions in Streets or Other Public Places 
1, Where, in an action against a city to recover for a personal injury. 


the plaintiff alleges that the city owned its own power plant and 
transinission lines for the generation and distribution of current 
for its own use and for the use of individuals for profit, and that. 
through its employees, it had duy a ditch and was laying a cable in 
au street for couducting current for lighting the stveet. and that the 
cable was pulled along the ditch by a motor vehicle which caused 
the cable to rise up out of the ditch when pulled taut, and that the 
plaintiff was injured by the cable rising up out cf the diteh when 
she was attempting te cross the street, and that there was no warn- 
ing or notice that the street was in an unsafe condition: Held, a 
demurrer to the complaint on the ground that it appears therein 
that the city was discharging a governmental function is properly 
overruled, the liability of a city for injury caused by its negligent 
failure to properly maintain its streets and warn of danger in 
regard thereto being an exception to the rule that it is not Hable 
for negligence in the discharge of » governmental function, and the 
decision of the question of whether in the instant case the city was 
discharging a private or governmental function is unnecessary. 
Hanilton v. Rocky Mount, 5SOA, 


H Police Powers and Regulations. 


b Zoning Ordinaneecs 
1. While the operation of a filling station is nut 2 nuisance per se, it 


may become so, and an incorporated town has in the exercise of its 
porice power, C. 8., 2673, 2787. the authority to vegulate by ordi- 
nance the operation of gasoline filling stations within its limits 
When such power is not exercised arbitrarily or with unjust dis- 
cvimination in violation of rights guaranteed by the State and 
Federal Constitutions, and ke/d: where the main residential section 
of an incorporated town is on one side of a railroad track running 
through its center, and the main business section is on the other 
side of the track, an ordinance excluding the operation of filling 
stations in its exclusive residential section is valid, its provisions 
applying equally te all persons similarly situated, and the ordi- 
nanee applies to a eurb gasoline pump within the exeluded «aren. 
Wake Forest v. Medlin, 85. 


KK = 6Fiscal Management and Taxation. 


« Power to Incur Indebtedness 
1. Where a city has acquired for municipal purposes au electrie power 


and light plant after submitting the question to its voters accord- 
ing to the provisions of its charter, the corresponding authority is 


MUNICH. 
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implied. nothing else appearing. to maintain the ofmot in such on 
rensonable nuuiner as tight be necessary fo gherantee at all times 
efficiency of service and the protection of the citizeus and property 
ot the community, aud the question of an enlargenient of thre 
plant te meet these requirements to be jiavid) Por out af (ie proftis 
of the plant, is not necessary to be Hkewise submitted ta the 
voters of the cits. the provision of the charter requiring the sub 
Inission te the voters reterrving only te the imfiak acyutsition of the 
plant. As te whether the charter could limit the vote fo the 
Saunlified taXxpayving voters.” quare?  derboru rm Nitston. Te, 


e Slhing fiaids 


1. While sinking funds provided for the retirement of muaeipabk beads 


may not be diverted from that purpose to other utamiicipabl require- 
ments by a city. Coustitution., Art. TL. see. SO. CLS. uaG (Ss). a sume 
erroncously plced en the beeks of the city Dna sinking fund by a 
clerk without nuthorization, whieh sum was actually derived frown 
profits from the municipal cleetrie plant, does not fall within the 
constitutional or statutory inhibitions. sad the citw urmy by ordi. 
nance correct the error of the clerk and use the funds fer other 
lawful maandcipab purposes, Terrborn oo Atastow, 72. 


GA Pardlion, and Property Subject Thereta bu Cily 


1. Phe Hien for taxation attaches anmumely to reaity priar to the thirtieth 


tb 
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of June under the senernl lew in effeer in P29. and where the 
boundaries of a city are extended under var act providing that the 
date of the antexation be deferred until the thirtieth of June, 
19290, the property so annexed is not within the city om the date that 
the lien for faxation attaches, and sach property is uet subject to 
an oad valorem: tax levied bx the city for Che sear af PIO ey 
walds a Asheville, 2122 Nivow vr. Asheriite, 2172 Gilkei vl Aste 
Cifle, 2S. 


Where vider provision of stitute the boundaries of a citw are cb 


larged fo inelide an etitive incorporated town where eharter is 
thereby repeated. ane the city asstimes all of the outstauding obli 
vations of the town and siecceds to all of its assets, revenues, faxes, 
esessttonts, oefe.. Che obligations of the towat are not oxtimeuished 
by the vepeal of its charter, and under constitutional niaiekete the 
menus for their euforcement must oof be imypadred. and the city 
assuming the burden thereof is eutithed do all the remedies of the 
town then availabic for onforcing Us outstanding engagements, ane 
where the preperty of a resident of the town has been fisted for 
texation during May preceding the tows atitenxation tn tte, aed 
the property owner lins paid no taxes to the town for the year for 
which his property was thus listed, the city annexing such fewn 
mand succeedibey to ifs tax list bas the power to levy an ad raforeze 
tex on the property. und the levy is not objectionable ou fhe gromid 
that the property was not within the boundaries of the city when 
the sitms of the property was fixed for the ensuing year. Green ¢v. 
Asheville, AG? Pressten vo Asheville, 520. Jarretir. Asheritie, J. 


wee Homicide, 


918 INDEX. 








NEGLIGENCE (On highways see Highways B; of employer see Master and 
Servant C, of physici ians see Physicians and Surgeons C, of hospitals see 
Hospitals C, of railroads sce Railroads D, of cities see Municipal Corporz- 
tions E, of street railroads see Street Railroads). 


A Acts or Omissions Constituting Negligence, 
Condition and Use of Land or Buildings 


1. A license to enter upon the lands of the owner intplies permission 
given, and is more than mere sulfferance, while €n invitation iim- 
piles svlicitation, desire or request of the owner, and therein the 
ruie affecting the ownet's lability for injurics to an invitee while 
oh the premises is more rigid than in the case of a trespasser or 
tucre Licensee, and the owner or occupant is required to exercise 
redsohnable care fer the safety of an invitee, aithough he is not 
uu insurer, Joues vu. 2. R., 1. 


2. The general rule that fhe ewher or occupant of Iuand is net liable 
for a personal injury received by ua liceusce upon his premises 
caused by defects, obstructions or pitfalls upon the premises, unless 
the injury is caused by wtiftul and wanton negligence, is subject 
to the mmeditication that if the owner knows of the habitual use 
of his Juand as a pathway and does some act to increase the hazard 
or danger without warhing the licensee, causing injury without 
fault of the licensee, the owner or occupant of the land may ay held 
liable as in case of ordinary negligence. Ibid. 


Where the owner of land ercets a filling station thereon according to 
speeitications of an oil company, and upon its compiction leases it 
to the vil company under a lease giving the oil company full direc- 
tich aud ecntrol of the premises, and the lessee makes an agreement 
With another tor the operation of the station, ancl coustruects an 
addition thereto in a negligent manner so that the vent pipe from 
the gasoline storage tank discharges fumes therefrom into the 
addition, resulting in injury to the plaintiff from an explcsion oceur- 
ring from the ignition of the fumes from his lighted cigar when 
he entered the addition: Weld, the sole duty of the one operating 
the station for the lessee being to sell gasoline and oil for the 
lessee, and the lessee retaining full direction and control of the 
station, the operator was a mere Lceusee of the lessee, and the 
lessee is liable in damages proximately caused by the construction 
of the addition to the filling station in such negligent manner. 
Rushing vw. Teras Co., 173. 


4. Where the lessee of a filling station through its avent in charze bas 
customarily permitted its male customers to use che ladies’ rest 
reom and sinvke therein, and by reason of its pee construction. 
a male customer is Injured by the expiosion of gas fumes ignited 
by his lighted cigar, contributory negligence of the pustaniee in his 
action for damages will not be held as a matter of law upon the de 
fendant’s motion as of nensuit en the evidence. bid. 


RB Proximate Cause. 
e Intervening Negligence 


1. Where a driver negligently turns back to the right before having 
fully passed a car on the highway, subjecting the driver of the car 
in which the plaintiff is riding to imminent peril, the plaintiff's 
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driver will not be held to the same deliberation or circumspection 
as tie would in erdinary circumstances, and in this case his driving 
off the road and hitting a tiling station is held not to constitute 
intervening negligence as a matter of law. which would fusalate 
the negligence of the defendant. and relieve him from. lability. 
Pridgen ec. Produce Co, 5G0. 

> Where independent negligence of third party is sole proximate cause 


a 


ef injury the defendant is not diable. Chanbers ce. Wl PRL OSL, 


( Centributery Negligence, 
d Burden of Proof 

1. In wi setiou to recover damages for aun alleged ucgligent personal 
injury the burden is upon the defendant to prove coutributory 
negligence when relied wpon by him. CLS. 62a Butier ee RR, 
GG. 

ID Actions for Negligvert Toujury. 
be Buidenec’ 

1. In this action to recover damages for an alleged negligent personal 
injury evidence is held competent as tending fo show that the 
plaintiffs iujury affected his ability to perform physical labor and 
fo earn money, Aelfer ve. Furniture Co. 4s. 


e Nowsitil 
1. Where there is evidence that a customer of a gasoline tilling station 
is injured by the negligence of the defendant, the defendant's motion 
as of nonsnit is properly denied, the evidence of plaintifi’s contribu. 
tory negligence as a matter of taw being insutlivient fo bar his 
recovery, Rushing te. Peras Co. 15. 


> Where evidence of causal relation between tegligenuce and imjury 
ix tnsutticient. nensuit is proper, Naiifh oc Wharton, 2402 Warfree 
we RR ADO. 


3. Where the doctrine of res ipsa foguitur applies in an aetion toe re 
caver for na negligent injury it is sufficient to take the issue of 
negligence to the jury and sustain an atlirmative tuswer, but the 
burden of proof on the issue remains on the plaintiff. Maker vr, 
futeruational Shoe Coa, 879. 


4. Where evidence shows that intervening negligence was sofe proxtimate 
ese af tnjury. nensvit is proper, Chanthers vw. RoR. O82. 

A. Ordinarily, the question of whether the plaintiff is guilty of con- 
tributory negligence is te be determined by the jury. and it is ouly 
whoo on clear case of contributory neghgenece has been made out 
by the evidence that defendants metion as of nousnit on that 
cronnd sheuld be allowed. Butner vu. PR. BR. GOA. 


NEW PRIAL see Criminal Law 6: plea of former jeopardy upon see Criniinal 
Law F. 


NON OBSTANTYS VIERUDECTO see Jndgmeuts F d. 
NONSTDTEP see Lrial D. 


NUISANCE sew Cemeteries, 
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OBSCENITY see Profane Language. 


OFLPICIRS—Bounds vf public, see Principal and Surety. 


PAROL EVIDENCH see Evidence J. 


PARTIIS (Parties unecessary in action of contract see Contracts EF a 1; mis- 
joinder in action by husband and wite see Husband und Wife F a). 


B Parties Defendant. (Guardian ad difens see Insane Persons A a.) 


Bb Who May or Aust be Joined 
1, Where in an aectien against the receiver of an insolvent corporation 


“> 


—_ >» 


on an cexecutory contraet the plaintiff! alleges that there was ne 
coutriclial relation betwoen it and the purchaser from the receiver 
of the property whieh was the subject-matter of the contract, and 
the purvebaser is made a party on motion of the recziver who alleges 
that the purchaser is solely Hable fo the plaintiff: Weld, judgment 
sustaining the demurrer of the purchaser is not error. Lamsow Co, 
v. liorchead, 164, 


Under our Code provedure the pleadings are to be liberally construed, 


did all necessary and proper parties having a community of in- 
terest in the subject-matter of the litigation may be brought in as 
parties by order of court when reasonably apparent that such Is 
necessary to a final and conelusive judgment, and in this case hese 
the demurrer of a party thus breught in was properly overruled. 
CoS. 450, 460, Veeck Truck Corp. ve. Trust Co, 208, 


PARTNIERSHID. 
A The Relation, 


e Heidence of Partucrship 


a 


While one of the principles by which a partnership relation is deter- 


mined is the sharing of the profits of an enterprise, a partnership 
is not established where the division of profits is looked to only as 
wmeasure for the compeusation for services, and where the evidence 
tends to show only that the alleged partner exchanged notes with 
the one condueting a brokerage business for his aceommodation, 
under an agreement for the mutual eaneellation of the notes upon 
their maturity and for the payment of a share cf the protits abore 
a certain sum as compensation for certain services, and the pay- 
ment of checks for a part of the profits in accordance with the 
agreement: /7e7d. the evidence does not conclusively show a partner- 
Ship and the refusal of a directed verdict on the issue is not error, 
the questicn being for the determination of the jury from. the 
evidence, Martin vr Bush, 93, 


THYSICIANS AND SURGEONS. 
C  Rishts, Duties and Liabilities to Patient. CHospital’s liability see Hox- 


pitals Coa.) 


b Malpractice ov Negligconee 
1. Where in an aetion te recover damages for the death of plaintiffs 


intestate, alleged to have been caused by the negligence of the de- 
fendant physician in performing an operation on her, there must 
he sufficient evidence of a causal relaticn between the alleged acts 
of negligence and the injury, and where the evidence viewed in the 
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PHYSICIANS AND SURGEONS C b—Continued. 

ight mest favorable to the plaintiff fails to show that the alleged 
acts of nevligence of the defendant, in failing to exercise due care tu 
make an adequate examination of the deceased before the opera. 
tion, nnd his alleged negligence in leaving her before she recovered 
from the effects of the anmsthetic without providing a nurse, were 
2 prexXimate cause of the death of the intestate, the defendant's 
mcticn for judgement us of nonsuit is properly allowed. Smith v. 
Wharton, 246, 


PEISADINGS (Process see Process; Judgment on pleadings see Husband and 
Wife D dad 2; admissibility of pleadings in evidence see Evidence Ty a: 
in procvecdings for sale of lite estate for reinvestment see Life Jistates 
() a1; in criminal cases see Indietment). 

A The Complaint. 
ce Amendinent 
1. As io whether a party to an action be allowed to amend his plead- 
ings is ordinarily a question directed to the discretion of the trial 
judge aud not reviewable on appeal Rockingham v. Coley, 745. 


I} Demurrer. (For misjoinder of parties in action on contract see Contracis 
EF a 1.) 


a Cause of Action 
1. Where a complaint includes a statement of a guod cause of action 
iwmong others that are not good a demurrer thereto is properly over. 
ruled. Smith v. Suitt, 5. 


2, A demurrer to the complaint challenges the right of the plaintiff to 
maintain his action in any view of the maiter, admitting for the 
purpose the truth of the allegations. Efird v«. Winston-Salem, 35, 


3. Upon a demurrer the pleadings are Hberaliy construed in the light 
most favorable to the pleader, and where there are conflicting 
allegations, and one of them is suff cient to allege a cause of action, 
at demurrer thereto will not be sustained. C. 8., 585. Smithaick v. 
Pine Co., 431. 

« Speaking Pemurrer 

1. Where, in an action against a city to recover for a persoual injury. 
the defendant interposes a demurrer on the ground that the com- 
plaint discloses that the injury was inflicted by the city in the dis- 
charge of a governmental function fer which it could net be held 
liable, and the demurrer is sustained, and thereafter the plaintiff 
files an amended eomplaint stating a good eause of action, and the 
defendant interpeses a demurrer thereto on the ¢round that the 
plaintiff was estopped by the judgment on the first demurrer: Held, 
the second demurrer, depending upon matters outside the pleading. 
is bad as a speaking demurrer, and defendant's motion for dis- 
missal on the ground that the plaintiff was concluded by the former 
judgment and his offer to read the former pleadings is in effect a 
demurrer ore tenus which is allowed only after the filing of a 
formal demurrer and can be considered only in its relation to the 
wWeading to which the formal demurrer is addressed, except when 
filed for want of jurisdiction or that the comnlaint fails to state 
au cause of action. Hamilton v. Rocky Mount, 504. 
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PLEADINGS—Coutinued, 
Kf Bill of Particulars. 
a Motions for and Right therety 
1. A motion for a bill of particulars is addressed to the inherent general 
power of the trial court to regulate the conduct of trials, and when 
fairly exercised is not appealable. Carteret Count? v. Construction 
Corp., 485. 


POLICE POWER sce Municipal Corporations H. 
PONDING WATIER—On highway see Highways D a 1. 


PRIESUMP'PIONS-—On appeal see Appeal and Error J e: 02% death see Evi- 
dence G @ 1, 


PRINCIPAL ANID AGENT (Insurance agents see Insuranee ©; agents of 
corporations see Corporations G e@). 
( Rights and Liabilities as to Third Persons, 
h Paicers of Agent 
1. Where the act of ab agent is beyond the actual anc. apparent scope 
of his authority, the principal is not bound or liable to third per- 
sons therefor, and the principle that where one of two innocent 
persens must sniffer for the wrong of another, the one who first 
reposes coufideuce in the wrongdoer must suffer tie loss does not 
apply in such cases, nor will the principal be bound as in ease of 
a seeret limitation in the absence of some act in ratification or 
kuowingly receiving the henefits of the contract. Thompson vr. 
Assurance Society. 59. 


2, A person who deals with an agent whose authority is known by him 
to be limited must inquire as to the extent of the agent's authority 
if he would hold the principal liable for the act of the agent. Tobi. 


PRINCIPAL AND SURETY (Surcties on notes see Bills und Notes 1) b). 
B Nature and Extent of Liability on Surety Bonds. 
a Bonds for Private Construction 

1. Where a contractor for the erection of a building sublets the paint- 
ing thereof under a contract providing tor payment to the subcon- 
tractor as the work progresses. reserving a bulance until the com- 
pletion of the work, upon the default of the subcoutractor and the 
completion of the work by the contractor who had failed to retain 
the specified percentage: HAfeld, the surety on the subcontractor’s 
bond is discharged and relieved upon equitable principles of his 
liability ou the bond to the exfent of bis actual Joss oveasioned 
by the fatlure of the contractor te retain the required percentage 
and no further, the surety being entitled to the retained percentace 
if if had been foreed to complete the contract undor the terms of 
ihe bond. and upon such facts #2 judgment sustaining the surety’s 
domurrer en the theory that the surety was released, will be re- 
versed in order thaf the rights of the parties nay be determined. 
ffrause vt. Stanley, 180; Supply Co, v. Board of Education, 575. 

i Bonds for Public Construction 

1, Where a contracter for the building of a public reud with the State 
Ilighway Commission agrees in his contract to become liable ta 
the Commission for all labor and material required to complete 
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PRINCIPAL AND SURETY B b—Continued, 

the work, and the surety on the contractor’s boud therein obligates 
itself to pay all sums “for which the contractor is liable,’ the 
contract and the indemnity bond will be construed together to 
nuseertain the intent of the parties, and the expression “for which 
the contractor is liable” includes within the liability of the surety 
the paymeut of labor done or material furnished subcontractors of 
the contractor, such subcontracts being usual in work of this 
character, and the contract should be liberally construed. C. S.. 
3846(v). Overman v. indemnity Co., 736, 


e¢ Bonds of Public Officers and Agents 
1. Where the treasurer of a county einbezzles funds of a bank vf which 
he is cashier and uses them to cover his embezzlement of county 
funds by paying a lawful obligation of the county therewith, the 
bank may trace and recover its funds thus purloined, and the surety 
on the bond of the county treasurer is liable for the deficit thus 
created in the county funds. Wood vw. Bank, 371. 


2, The statutory bonds required to be given by a sheriff, C. 8., 3930, 
may be put in evidence as though they had been written as pre- 
scribed by statute, C. 8., 824, and where suit is brought on one of 
the bonds which provides for liability if the sheriff fail to properly 
execute and return all process, or properly pay all moneys received 
by him by virtue of any process, "aud in all things well and truly 
aud faithfully execute the said offce of sheriff,’ the general pro- 
visious of the bond as to the sheriff's faithful performance of the 
duties of the office relate to the specilic obligations therein set out 
as to service and return of process, and neither the sheriff nor 
the sureties on his bond is liable thercon in a civil action for 
damages for a negligent injury inflicted by a prisoner lawfully 
intrusted to the custody of the sheriff while such prisoner was un- 
lawfully permitted by the sheriff to be at large as a trusty, Sufton 
v. Williams, 546. 

PROCESS. 
KB Service. 
d Service of Fureign Corporations through Secretury of State 

1, A summons served on the Secretary of State for a forcigu corpora- 
tion that at the time had no property in the State and was not 
doing business herein is a nullity, and upon motion before the 
clerk Of the county Wherein judgment against such Corporation 
had been obtained by default, the judgment ix properly set aside, 
C.S., 1157. White ov. Lumber Co., 410. 

¢ Proof of Service 

1. A summons returned by the sheriff showing service is prima facie 
evidence that it had been served, but it is not conclusive, and the 
contrary may be shown by clear and unequivocal evidence, Jordan 
vo. Mehenzie, 750. 

PRORFANE LANGUAGE. 
A Elements of Offense of Using Profane Lauguage eu Highway. 
b Public Highway 

1. Where an owner has plotted his lands into lots with dividing streets 

and has sold some of the lots, there is a dedication te the publie 


U24 
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PROFANE LANGUAGE A b—Continucd. 


use as between the parties, and where in a prosecution for using 
profane or indecent language upon a publie highway in the hearing 
of one or more persons, the cvidence tends to show that the de- 
fendant used profane language in the hearing of others on a street 
so dedicated, that the street had several houses thereon and that 
the adjacent owners had worked the strect and “hat it had been 
used by the public for a period of ten or more years, the evidence 
that the highway was publie within the meaning of the statute 
is sufficient to be submitted to the jury and sustain a verdict of 
vuilty. NS. ov. Burke, 458. 


RALLROADS (Liability of, to employees see Master and Servant MOobs--as 


(' 


1) 


carriers see Carriers). 
Right of Way. 
¢ Lieeusees and Trespassers 
1. Where a railroad company knowingly permits the use of a pathway 


acrass its tracks by pedestrians for years without objection, and 
then fills in the track with dirt so as to make pitfalls where the 
pathway crosses the track, and a pedestrian in attemptiug to cross 
the track in the usual way stumbles in the loose dirt and falls and 
is injured: /feld, the fact that such pedestrian was a Heensee of 
the company at the time does not prevent his recovering damaes 
resulting from the active negligence of the railroad company in 
increasing the hazard. Jones v. R. PR. 1. 


Opevation. 
h Aecidents at Crossings 
1. Where, iu an action against a railroad company to recover damages 


sustained by the plaintiff in a collision between her automobile 
and defendant's train at a grade erossing of a much used street 
of a town, there is evidence tending te show fthit the defendant 
did not ring a bell or Dlow a whistle as the train approached 
the erossing, that the watchinau emploved by the cefeudant wits 
standing some distance from the crossing with his signal hanging 
by his side, and fatied to warn the plutntiff before she started 
aeross the track, is held sufficient to be submitted fo the jury and 
overrule defendant’s motion as of nonsuit. Thurston v. R. BR. 490. 


». Where, in an action to recover dlamages sustained in a collision be- 


tween plaintiff’s nutomobile and defendant's train at a grade cross- 
ing, there is evidence tending to show that the plaintiff slowed down 
her antomobile to a speed net exceeding five miles per hour and 
looked and listened before attempting fo eross the tracks, and that 
she saw defendant's watchman some distance from the crossing 
standing with his back to her, and that as the front wheels of her 
‘ar had passed over the first rail the watchinan ran towards her 
erying “stop.” that she stopped and attempted to back from the 
track when ber engine stalled and was hit by the train, with fur- 
ther evidence that if the plaintiff had not stopped, but had gone 
on across the track the accident would not have occurred: Held. 
the evidence of plaintiff's eontributory negligence is insufficient 
to bar her recovery as a matter of law, and the refusal of defend- 
aunt's motion as of nonsuif was proper. Ibid, 
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RATLROADS D b—- Continued, 

3. In sn action for damages against a railroad company for the 
negligent killing of plaintiff's intestate, struck by defendant's train 
as he was endeavoring to cress defendant's tracks at a grade cross. 
ing in a city, evidence tending to show that the train approached 
without warning and that the intestate stopped, looked and listened 
before going on the track and was prevented from secing the 
approaching train by a string of box cars on another of defendant's 
tracks, is sutticient to resist defendant's motion as of nonsuit upon 
the issne of contributory negligence, Ncoggints vu, RR. 2., 651, 


4. Where in an action against a railroad company and the driver of an 
automobile the evidence tends to show that the engineer of the 
defendant's train failed to give any warning of his approach to 
ao pubiic crossing ihn a city. and that the driver of the automobiic 
appronched the crossing at am excessive rate of speed, that he 
could have seen and henrd the train before reaching the crossing. 
but that he did not slacken bis speed, and that he hit the plaintitf’s 
intestate who was standing on the sidewalk and knocked bin 
under the train, resulting in death: Held, the negligence of the 
driver was the sole proximate cause of the injury insulating the 
nevligence of the railroad company, and they miaty not be held: us 
joint tor/-feasors, and the demurrer of the railroad company was 
properly allowed, Chambers vo RoW. OSL, 


>. Where the evidence in an action for damages avainst a railroad coi 
pany tends to show that the pluiutiff. upon approaching the defend- 
ant’s grade crossing with a State highway in an incorporated town, 
broneht his automobile practically to a stup, and looked and Jist- 
ened for an approaching train, that fog prevented hin from seeing 
further than the leneth of his car, but there was nothing to prevent 
his henring any warning of an approaching train, and that, seeilsy 
and hearing nething, he drove upon the tracks and was struck and 
injured by the defendant's train which approached the c¢ressing 
without giving auy warning by bell or whistle. the evidence failing 
to disclose a situation in which the plaintiff wonld be required 
to get out of lis car and make further investigation before going 
upon the tracks: Jfe?d, the question of the plaintif(™s contributory 
negiigence should have been submitted to the jury unier the apr 
propriate issue, and the granting of the defendant's motion as of 
nonsuit was error, Butuer vw RR. O95, 


G Tn oan action to recover damages sustained in a collision at a sracde 
ercessing, the fact that the plaiutiff failed to stop as well as Took 
and listen before attempting to drive his auto-truck across defend. 
nnt’s railroad track dees not alone entitle the defendant fo a verdiel 
upon the usual issues of negligence. contributory neglivence, etc. 
as other frets and circumstances may be considered and determined 
by the jury in plaintifft’s favor. Harris v. Bh. R., TOS. 

ce lrjuries to Persons on or near Track 

1. A pedestrian voluntarily using the track of a railroad Company us i 
walkway for his own convenience is required to look and listen for 
approaching trains and to use due care for his own safety, and 
where in an action by an administratrix it appears that the de- 
ecensed was in full yigor and in possession of his faculties, and that 
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RATLEROADS D ¢—Continued. 
there was noething in his condition to prevent jaim from seeing 
und hearing the defendant’s train and getting off the track, the 
deceased's own negligence will bar a recovery by his administrat rin. 
Thompson v. RR. R,, 409. 


2. Where, in an action against a railroad company for damages for the 
negligent killing of the plaintiff's intestate, the evidence teuds to 
show that the intestate was employed as a watechianan at a public 
crossing where the defendant had several tracks, that immediately 
after stopping work ut night the plaintiff's intestate, instead of 
loaving by a street, assumed to walk up the defendant’s tracks. 
and was killed by defendant's northbound passenger train running 
on the track for southbound trains, that the change in the use 
of the tracks was made necessary by condition of the track ahead, 
wud that the train which struck the intestate had its headlight lit 
and gave all the usual warnings and signals, and that there were 
severdl places which the intestate could lave reached and been in 
satety, is Aeld, insufticient to establish the aileged negligence of 
the Cefeudant in running its northbound train on its southbound 
track without notice to the intestate. as a proximate cause of the 
injury, and defendant’s motion as of nonsuit was properly granted. 
there being no evidence that the defendant wits under duty to warn 
the intestate of the change, and there being evidence that the in- 
testate knew ov should have known thereof. Winfece wv. ie. Ro, 580. 


*. ai motion as of nonsuit upon the evidence is properly allowed when 
the evidence discloses that the plaintiff was walking upon the 
defendaut’s track without taking proper precautions for his own 
safety, aud was struck and injured by the defendant's slowly 
backward moving trap fhe oe RL RR. 657, 


RAPL. 
(Prosecution and Punishment. 
a Indictment 

1. Phe refusal by the court of the defendant’s motion in arrest of judy- 
nent on the ground that fhe indictment was fatally defeetive, made 
ifter verdict of guilty of the crime of rape. will not be held for 
error on appeal where the alleged defeets are the failure of the 
indictment to describe the prosecutrix as a “female” and to allege 
that the crime was committed ‘hy force.” the incictment alleging 
that the defendant “with force and arms . . 2. in and upon C. 

violently and feloniously did make an assault, and 
violently and against her will ete. S. vw. Johnson, 821. 
bh Evidence 

1. Ina prosecution for rape where the prosecutrix positively identities 
the defendant as the one who was guilty of the offense, there being 
umple evidence of the commission of the crime, and the defendant 
introduces contradictory cvidenee tending to prove an alibi, and 
the testimony of each is corroborated by other evidence, the credi- 
bility of the evidence is essentially for the jury, and under a trial 
free from error their verdict of guilty will be sustained on appeal. 
N, uv. Jackson, 321. 


RATIFICATION see Corporations G g. 
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RECEIVERS (OF corporations see Corporations EL). 
l 
I Liabilities of Receiver and Surety. 
a& Procedure to Huforce Liability 
1. After a receiver for a corporation has turned over all the corpora- 
tien’s assets to a trustee in baunkruptey later duly appointed, and 
has been discharged by the State court that appointed him. the 
remedy of the trustee in bankruptcy to reeover from the receiver 
for misapplication of funds is by motion in the cause, and an inde- 
pendent action against the reeciver. or others receiving benefits, 
or the surety on the receiver's hond, will not lie unless an order las 
been made vacating the discharge ef the receiver. /Faas vo Cather, 
796 
(7, 


REFERENCE, 
B Preeeedings Before Referee. 

¢ Hridence 

1. The referee in passing upon the evidence of the value of certitin 

property is not bound by the estimates of witnesses as to its value. 

but is at liberty to consider the situation of the property. its de- 

seviption and condition, and where evidence so considered supports 

his findings and the trial judge conufirnis them they are not review- 

able on appeal. VWePowald a Lingle. 219. 


( Report and Findings, 
a Power of Court te Ajfirm, Modify. Set Aside and Reorefer 

1. Where an action fe set uside cerftaln mortgages is referred te oa 
referee and the referee allows the payment of a prior mortgage lieu 
securing al amount due for legal services rendered) the mortgagor 
out of the proceeds of the foreclosure sale. and the trial court 
confirms the allowance. in the absence of allegation and evidence 
tending to impeach the transaction. the aetion of the trial corr 
Will net be disturhed on appeal. VeDonabld vo Lingle, 21 


> ‘rial upon Wxeeptions to Report, 
dh Verdict and Jfatters Concluded Thereby 

1. Where the referee's report is favovable to the appellani ii eye pai: 
ticular and he excepts to the report and the issue ipvelving all his 
Claims, including the particular found in his favor, is submitted 
to the jury and answered adversely to him. Bis motiou fo corfirus 
the report is properiy denied as being conelided by the general vor. 
dict. Vartin oan Bash, On. 


RiCGMAININER AMEN seo Life Jistates Bit. 


REMOVAL Of CAT NSIS. 
Dy Amount in Controversy. 
a Determination of Amonnut ti Coutevorersy 
1. Upon a petition and bond for the removal of a cause from the Stite 
to the Federal Court on the ground that more than three theusatne 
dollars is involved, the test is the valne of the property ef which 
the defendant may be deprived by the judgment demanded. an 
not the amount of the claim of the plaintiff, but whore in an action 
anon disability clause jn oa life insurance policy the demand is) for 
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REMOVAL OF CATRSES D a--Coutinued. 
installments alleged to have already accrued tliereunder, im an 
amount less than the jurisdictional limit. the petition for removal 
is properly demled, although the defendaut may contest its Habtlity 
for future installments ino the present action,  ielés wo dus, Ca, 


454, 


RESCISSION- of instruments see Cancellation and Rescission of  bustru 
ments. 


RES TPSA LOQUITUR see Negligence J) G2: Master and Mervnnt Coho. 
RESTRAINE Ol TRADE seo Contracts Af, 


RIOT, 
A Nature and Elements of the Offense. 
% Definition of the Offeuse 

1. The offense of viet ix composed of the three clemmenis of unlawful as 
sclubly, iufent to mutually assist against lawful auchority, and acts 
of violence: and Meld, the evidence in this ease plainly and am 
cquivocally discloses the essential ingredients of the offeuse. NX. or, 
Lloffimitu, 32s, 

() LD’rosecution and Puiishment. 
h Evidence 

1. Evidence in a prosecution fov viet tending to slliow that one of the 
defendants was a leader of strikers of a mill, and that he incited 
and browcht several automebile londs of strikers to the svene of 
the riot who were armed with stieks and joined the crowel ane 
participated din the disturbance, aud that the other defendants 
incited the members of the crowd und actively participated in the 
ensuing fight, with evidence te the contrary that the tumult re- 
sulted from acts of violence by the officers, aud thal the defendants 
were actiig is peaceinakers therein: J/elid. the evidence creates au 
isxsne of fact as to the defendaiuts’ guilt as aiders and abettors fn 
the offense which was properly submitted to the jury for its de. 
termination, S. e. Hoffman, 22s. 


~) Kvidence of the declaration af one of the defendants om trial for the 
eiense Of riot, made some weeks before the disturbance, of an 
inflammatory and threatening nature, is held) competent againsi 
him in counection with evidence of lis participacien ino the dis: 
turbance. Jbid. 
SCHOOLS AND SCHOOL DISTRICTS. 
1) -Governinent and Officers. 
a Authority of Legistituie, Sciaal BRaoards mind School Agencies ta Gourcin 
1. It is a Jegislative function to formulate the means of carrying out 
the provisiens of Article IX, section 5 of our Constitution that 
each county of the State be divided into school districts with ome 
or mere public schovls therein to be maintained at least six months 
in every year. Wilkinson ve Roard of Kducation, 669, 
h Powers of School Boards and Attack of Proceedings and Orders 


tA county board of education is a body politie and corpurate, aud is 
authorized to prosecute and defend suits ia its own name, and to 
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SCHOOLS AND SCHOOL DISELRICTS D b--Continued, 

discharge certain duties imposed by statute, C. S., 5419, and where 
the members of the board appointed by the General Assembly fail 
to take the oath of office on the date prescribed by stutute, C. &., 
5410, but take the oath on the next succeeding day, their failure to 
qualify on the day prescribed doex nut impair the existence of the 
corporate body, and where they have discharged the statutory 
duties imposed upon them, and no yaeancy has been declared by 
the State Board of Education, and no proceedings in the nature of 
quo warrduto have been instituted to determine their right to 
olice: eld, the acts of the appointees as members of the board 
cannot be annulled by a proceeding to restrain the board from pur- 
chasing a school site in discharge of its statutory duties. Crabirec 
vu. Board of Hducation, G4o. 


¢ Purchuse aid Sale of Property 


1. Where property has been conveyed to the school board of a county 
in fee sunple, and used for scheol purposes from the date of the 
conveyance until 1926, the sehbool beard is authorized by C. &., 
d170, to sell the property and execute a decd therefor, Tuchee ¢. 
Smith, So2. 


d@ School Sites 

1. Vhe courts will not review the statutory discretion iuvested in a 
county board of education in Selecting a site and erecting a build- 
ing for a schvel except in the lnstanees of abuse of this discretion. 
und, dled, in this case there was no indication of abuse of discre- 
tion, it appearing that the school board had nicuey in hand for the 
erection of a@ proper building in a district having no schoul building, 
the children of which having attended the schools of ofher dis- 
tricts. Crabtree v. Board of Education, G45. 


e Teachers 
j. Where the board of education of a county receivilg State aid for the 
maintenance of its sc¢hoois frum the State equalizing fund has 
submitted its budget for the expenses of the current year to the 
county cominissioners, and the «mount thereof is reduced by the 
convry commissioners and the reduction accepted by the board of 
education, making the reduction of certain items of its budget 
necessary : dield, the items of the budget which shall be alfected are 
to be determined by the board of education, 5 C.8., 5429, and where 
the bonrd, in the exercise of its judicial er quasi-judicial powers 
has reduced the number of teachers to be employed, mandamus 
will pot lie to compel it to employ the number of teachers corbein- 
plated in the original budget, Which number had been set in accord: 
nnee With sections 16,17, chapter 245, Public Laws of 1929. 3 CL 8., 
SSS, 5556, 5595, 5506, 5601, 5605, 5008. Wilhkuisusn vr. Bourd of 
iducation, 66D. 
BD Kind and Nature of Schools. 
b Hindergartcn Nchuols 
1. Where sehouls have been established and maintained in a district in 


vevordance with the minimum requirements of the Constitution, 
and where the fund available for the support of the schools, de- 
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rived in part from local taxes validly levied in the «district, is 
sufficient for the maintenance of said schools and alse for the 
maintenance of a kindergarten school established in the district, 
the Legislature has the power to require the sehoolt board or com- 
inittee of the district to maintain such kindergarten school as a 
part of the public school system of the distriet, Article IX, sec- 
tion 2, but if an additional tax is necessary for the maintennnee of 
kindergarten schools they may be maiutained only with the ap- 
proval of the quilified voters of the district. CLS.) 5443. Posey ev. 
Board of BFducation, 306. 


2, Where the General Assembly has passed a statute authorizing the 


school committee of a city to take wnder control and maintain a 
kindergarten school previously operated by a private corporation 
and to receive as a gift the property of such corporation, and there- 
after the corporation has conveyed to the city in fee its property 
both real and personal, and the kindergarten school has been main- 
tained out of the public school fund of the city without the levy 
of any special tax for that purpose, and thereafter uw special fax 
is levied for the public school fund under a valid clection, and the 
city is later made a local tax district by statute providing that the 
special tax remain in ferce and that the “present standard of edu- 
eation be maintained’: Acid, the statute imposes a mandatory duty 
on the school board or committee of the local tax istrict to main- 
tain such kindergarten school, it not appearing of record ou appeal 
that the scehool funds were insufficient for the support of the 
kindergarten school or that a special tax woud be necessary there- 
for, fbid, 


Where the school board or committee of a city constituting a local 


tax district is required by mandate of statute to operate a kinder- 
garten schoo] as a part of its system of public schools, its disere- 
tionary powers extend only to the manner in which the school shal! 
be operated and net to whether if should be opereted or not, and 
injunction will lie restraining it from carrying ont its resolution 
to discontinue the operation of sueh kindergarten sehool  /bid, 


e duntor Colleges 


1, Where the board of commissioners of a city. coustituting a special 


charter school district, under statutory authority have established 
and maintained, as a part of the public school systein of the city, a 
junior coliege, the operating expenses of the college being paid 
from a special tax validly levied and collected in the city, and the 
general school fund of the district, derived from money apportioned 
from the general school fund of the county and from the special 
tux, is sufficient to pay the expenses of operating the elementary 
and high schools of the city for the constitutional term, and also 
for the operation of the junior college, and later the special charter 
school district is changed by statute to a loeal tax school district, 
the statute providing that the standard of edueation in the eity 
be maintained and that the special tax remain in force and that 
the control of the schools of the city be vested in the board of edu- 
eition of the county with the same powers and duties as were 
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conferred upon the board of commissioners of the city: eld, the 
board of commissioners of the city had the power, in the exercise 
of their discretion, to operate and maintain the junior college, and 
the board of education of the county, as its successor, has the 
power to operate the said junior college, certainly so Jong as no 
additional tax is required therefor, and the granting of an order 
restraining the board from operating the college in its discretion 
is error, Zimmerman ve Board of Kducation, 259. 


SECRETARY OF STATE—Service of process on, sce Process Bd. 
SEIZURES see Intoxieating Liquor FF. 

SIERVICH see Process B. 

SHELLEY'S CASE see Wills Tec. 


SHERIFES. 
(* Powers, Duties and Liabilities (Liability om bonds see Principal and 
Surety B ec}. 
a Custody of Prisoners 

1. Where a prisoner convicted of an offense is delivered by law into the 
hands of the sheriff, it is the sheriff's duty to receive bim and com- 
init him to the common jail and keep him in close and safe custody, 
aud both the sheriff and his jailer appointed by him and who acts 
for him as his agent, C. S., 5844, may be held liable for an escape 
of such prisoner through failure of the sheriff or jailer to discharge 
their duties in this respect, C. S.. 4395, Sutton v. Williams, 546. 
’) Where a sheriff into whose hands a prisoner has been delivered by 
law permits the prisoner to go at Jarge without guards or sur- 
veillance, he suffers the prisoner to escape, and he may not justify 
his action on the ground that the prisoner was a “trusty” the pris- 
oner not being released from prison to do publie work, and there 
being nothing to show the necessity of the relaxation of the statn- 

tory duties of the sheriff. Jbid. 


SINKING FUND see Municipal Corporations I< ¢, 
SLANDER see Libel and Stander. 


STATE, 
Wh Claims Against the State. 
bh Nature and Grounds of Jurisdiction of Supreme Court 
1. A claimant ueainst the State is not entitled to the recommendatory 
jurisdiction of the Supreme Court upon petition presented to it un- 
der the provisions of Const., Art. IV, see. 9, when no question of law 
is presented by the facts alleged in the petition. Warren v. State, 
O1Vt, . 
SPATUTES (Of limitations see Limitation of Actions). 
A Enactment, Requisites and Validity. 
a Constitutional Requirements in Hiectnient 
1. Where an aet incorporating a town has been passed by the Legis- 
luture in conformity with the provisions of our Constitution, Art. 
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Il, sec. 14, and at a subsequent session an act to submit the ques- 
ticolt of enlarging the boundaries of the town to the electorate of 
the town is also passed in eonformity therewith, and an act is 
later: passed at the saime session of the Legislature to make the 
description more definite and to some extent adding a little more 
territory beyond the later boundaries, each act ine .uding the origi- 
nal boundaries of the town, it is not necessary that the last act be 
passed in accordance with Art. Il, see. 14, and an election there- 
under is properly authorized. Penland vw Bryson City, 140; Niron 
wo, Asheville, 217. 


¢ Presumption of Validity and Coustitutionality 
J. In passing upon the constitutionality of a statute every reasonable 
presumption in favor of its validity will be given by onr courts, 
Kapress Agency vt. Variecn, 63, 


Bb Construction of Statutes. 
a General Rules 


1. Only when the body of a stutute is ambiguous and itg meaning doubt- 
ful may its caption be referred to in its interpretation, and the 
raption may not contradict the clear meaning of tha words used in 
the statute, especially when the caption had been made by com- 
mentators and not by the Legislature itself. Dunn v. Dunn, 535. 


¥. he courts will correct a clerical error appearing by reference to the 
former statute in fhe repealing one when it is plain by construing 
the two together that the error was purely a clerical one and that 
to permit it to stand would defeat the intent of the Legislature and 
to correct it will clearly carry out the intent; and, when necessary 
the amendatory reference to a section in the former statute will 
be read into the statute in the place of the seetion specifically re- 
ferred to. NS. wv. Sizemore, GST, 


7 


3% Where an amendment to our game law contemplates in express terms 
the continuance of a tax by the department ot conservation and de- 
velopment for the repayment of a sum of money, in a certain 
amount, to be advanced by the State Treasurer out cf general funds 
for its initial expenses, and the amendment repeals a section by 
reference to numinber that would defeat this intent, and by reading 
in another section of the sume act the intent would be clearly en- 
forced: Held, the error is a clerical one which the eourts by inter- 
pretation will correct so as to carry out the clearly expressed intent 
of the Legislature. Jbid, 


@ Criminal Statutes 
J. A penal statute must be strictly construed in fayer of the one charged 
with the offevse it has created, and it will not be enlarged by con- 
struction to include offenses not clearly deseribed, and all doubt 
Will be resolved in favor of the defendant. S. v. Heath, 1835; S. +. 
Baker, 578. 


d Errors Upon Face of Stututes 


1. Patent error In statute as to date of election held “mmaterial and 
not to affect validity of election. Penland wv. Bryson City, 140. 
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STREET RAILROADS 
B Operation. 
e Liabilities and Duties to Pedestrians and Passengers 


1. A street car company owes no duty as a earrier to one who intends 
to take the car as a passenger until the prospective passenger has re- 
ceived some recognition from the motorman in answer to his signal 
for that purpose, and where the evidence tends only to show that 
such person was injured by being struck by an automobile about 
sixty feet after the automobile had passed the street car as the 
pedestrian was crossing from the curbing of a fifty-foot street to 
the car track. before daylight, intending to board the street car, 

“it is insufficient to be submitted to the jury as to the street car 
company’s liahility on the question of negligence and proximate 
eause, and a judgment as of nonsuit thereon as to the car company 
is properly entered: and held in this case: the alleged breach of a 
city ordinance does not appear to have been a proximate cause. 
Keiger v. Utilities Co., TS86. 


SUMMONS see Process. 

SUPREME COURT see State KE, Appeal and Error. 

SURETY see Principal and Surety. 

SURGEONS see Physicians and Surgeons, 

SURPRISE AND EXCUSABLE NEGLECT see Judgments K b. 


TAXATION (Municipal fiscal management aud taxation see Municipal Cor- 
porations K:; assessments for public improvements see Municipal Cor- 
porations G). 


A Constitutional Requirements and Restrictions. 
a Necessity of Submitting Bond Issue to Voters 


1. Where enlargement of city power plant is to be paid for out of the 
profits thereof it is not required that the question of enlargement 
be submitted to the voters. Mewborn v. Kinston, 72. 


c Uniform Rute, Ad Valorem and Classification 


1. The power of the Legislature to classify subjects for the purpose of 
taxation is flexible, and the reasonableness of any classification 
will generally be construed with reference to the facts of the par- 
ticular case, the predominant limitation on the power to classify 
being that the classification must be reasonable and not arbitrary 
and must rest upon some substantial difference between the classes, 
and that the burden must be equal upon all in the same class, and a 
special classification by statute of wholesale grocers operating a 
cold storage chamber of some character for the preservation of 
fresh meats, as distinguished from those who handle only canned 
meats not requiring refrigeration, is a reasonable classification im- 
posing an equal burden upon all of the class, and is constitutional} 
and valid. Provision Co. v. Marwell, 661. 


2, While the provisions of Article V, section 3, of the Constitution of 
North Carolina requiring taxes on property to be levied by a uni- 
form rule does not expressly apply to taxes on trades, professions, 
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franchises and incoines, it does apply to such taxes from its inherent 
justice, but the General Assembly has the power to classify trades, 
professions, franchises and incomes for tuxation where the classifti- 
‘ations are reasonable and not arbitrary and ave  )ased upon sub- 
stantial differences between the Glasses and apply equally to all 
within the classification. Tea Co. a Meariredl, 435, 


Section 162 of chapter 345 of the Publte Laws of 1929, imposing a 


license tax on those operating chain stores of ftfty dollars for 
each store operated under the same ownership or management 
where there is more than one store so operated, is a reasonable 
classification based upon a substantial difference, and applies 
equally to all within the class, and the statute is constitutional and 
valid, Article V. section 3, the differeuce between the act of 1926 
and that of 1927 which imposed such a tax where there were more 
than tive stores operated under the same management or owner- 
ship, creating a discrimination in favor of those operating cheaius 
of less than six stores, pointed out by Connor, J. Lbid, 


4+. The provisions of the Fourteenth Amendment to the Federal Consti- 


tution providing that no State “shall deprive any person of. life. 
liherty or property without due process of law’ or “deny fo any 
person within its jurisdiction the equal protection of the law’ does 
not prohibit a state from classifying trades, professions, franchises 
and incomes from taxation where the classification is reasonable 
and not arbitrary, and is based upon a substantial difference be- 
tween the classes, and applies equally to all within a elass, the 
principles upon which the prohibitious of the Fourteenth Amend- 
ment are founded being similar to, if not identical with, our consti- 
tutional requirement that taxes for revenne on trades, ete., he by 
uniform rule. Ibid. 


d Constitutionality of License aud Franchise Taxes 


1. A tax upon express companies of $15.00 per mile of track over which 


they operate in this State, when the net income its six per cent or 
less, levied under the provisions of statute, is valid under the pro- 
Visions of our State Constitution, Art. V, sec. 3, providing that the 
General Assembly may tax trades, professions, franchises and 
income. LE rpress Agency vu. Varwell, 687. 


2. Where a statute imposes a tax upon express companies based upon 


the mileage of track in this State over which they operate, levying 
a tax of $15.00 per mile when the net ineome of the company is 
six per cent or less, £18.00 when the net income does not exceed 
eight per cent, and $21.00 per mile when the net income exceeds 
eight per cent, and the State levies the minimum tax on an express 
company, Which sues to recover the amount so paid, the question 
of the ratio of the company’s net earnings in this and other States 
and the amount of the net income are immaterial to the conclusion 
as to whether the tax is valid in the instant ease, the tax levied 
being constant regardless of income or the ratio between interstate 
und intrastate business, and the validity of the higher rate of 
taxes levied by the statute is not directly presente! for decision. 


Tbid, 
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g Confiscatory Taxation 


1. Express companies ave exemnpl from the operation of sections 214), 
211 of chapter 345 of the Revenue Act of 1929 by section 215 
thereof, and under the provisions of section 205, construed in con- 
nection therewith. the taxes imposed on express companies are 
State taxes mupon their franchises and occupations, and counties are 
prohibited from levying a privilege or license tax, and the amount 
levvable by municipalities is limited to a sliding seale of small 
proportions, evidently for the use of their streets, amd where a tax 
levied on an express company under the provisions of the statute 
is $15.00 per mile of track ever which it operates in this State. 
amounting to slightly in excess of 12 per cent of its gross revenue 
exclusively derived from intrastate business, not taking into account 
large gross receipts from interstate business, it will not be held as 
no inatter of law that the tax is unconstitutional as being confisea- 


oo 


tory. Marpress Agency vv. Aaracell, 657. 


ho luterstate Conwnerce 


t. The State statute taxing the income of a foreign corporation jin pre- 
portion as the fair cash value of its real estate and tangible per- 
sonal property in this State on the date of the close of the fiscal 
year is to the fair cash value of its entire real estate and tangible 
personal property then owned by it, with no deduction of encum- 
brances thereon and expressly exeluding from the meaning of the 
words “tungible property” moneys in bank, shares of stoek, bonds. 
notes, credits, evidences of debt, applying equally to domestic car- 
porations, is not arbitrary or unreasonable, nor does if impose it 
burden on interstate ecommerce, and the statute is constitutional 
upon its face. Maxicih vw Haus Rees’ Sons, 42. 


»” Where the manufacturing plant of a foreign corporation is in this 
State and its warehouse and distributing point is in another State, 
the corporation eannot maintain that ifs profits are derived from 
the separate operations of buying raw materials, manutacturing. 
and selling, and that therefore the greater portion of its profits are 
derived from operations outside the State and that the State statute 
levying a tax on its income in proportion to the property inside 
the State is to its property outside the State is unconstitutional in 
its operation, the buying. manufacturing and selling being com- 
ponent parts of one operation, and the statute prescribes a fair. 
reusonable and constitutional method of taxing the property within 
the State. Jbid. 


3. Where a foreign corperation has paid its income tax in this State 
under the provisions of a valid statute, evidence introduced for tbe 
purpose of showing that in the instant case the statute was uncon- 
stitutional in its operation is properly excluded where it is not 
material or relevant for the purpose, /bid. 


4. Where a foreign corporation does business in this State, the right to 
carry on its business here is subject to taxation as a franchise irre. 
spective of the fact that part of its business is in interstate com- 
merce, the amount of the tax not being affected by the increase or 
decrease jn inferstate business. FEurpress Agency v. Maxwell, 637. 
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B Liability of Persons and Property. 
eo License Tares 


1. Section 162 of chapter 845 of the Public Laws of 1929, imposing a tax 
on those operating branch er chain steres of fifty dollars for each 
store where there is more than one store under the same super- 
visien, Mmaniugement or ownership, is a license tax for the privilege 
of operating clain stores imposed for the purpose of raising reve- 
hue, and it is not an ad valorem tax, nor does it seek to regulate 
chain stores under the police power, and the tax is in accord with 
the fiseal policy of the State of raising revenue for State purposes 
by the imposition of taxes on trades, professions, franchises and 
incomes, and leaving to the counties and municipalities for their 
support ad talerem taxes on real and personal property. Tea Co. 
ry. Maxwell, 483. 


2, Where the charter of a city provides for the raising: of revenue by 
license taxes on eertain trades, professions, ete, among which is 
specified “merchants, itinerunts or dealers, selling bankrupt or fire 
sales of any kind of goods.” ete, a merehant purchasing a bank- 
rupt stock, and inereasing it by the purchese of other stock, aud 
remaining in business for a period of over a vear, during which 
time the bankrupt stock is sold in fhe usual course of business, is 
not Hable for the tax imposed upon those selling bankrupt stock 
wud is entitled to recover an umount paid by him thereunder under 
protest, the merchant not being subject to the tax if valid, and 
being entitled to recover if the tax is invalid. Yhe construction of 
the statute, upon which may depend its validity. is not necessary 
to be decided in this case. Noh vu. Hifsaheth City. 729, 


W Objections to. nnd Collection and Enforcement of Taxes. 
bh Injunetive Proceedings 


1. The legality of a tax assessed by a city may be tested in proceedings 
in injunction. Reynolds vw. Asheville, 212. 


e Actions to Recoter Tares Paid Crder Protest 


1, Where a foreign corporation pays an income tax assessed by the 
State under protest, but pays without protest such tax assessed for 
the previous vears, its protest for the one year does not entitle it to 
Inaintain an action to recover the taxes paid without protest on 
the ground that the tax was wrongtnlly collected,  dWarieell vr, 
Hans Rees’ Sanus, 42. 


-. In order for a taxpayer to avoid the payment of a tax claimed by 
him to have been illegally assessed by the State, he must comply 
with the procedure provided in the statute, section 464, chapter 80, 
Public Laws of 1927, and where the statute specifies that he must 
pay the tax to the proper officer and notify him in writing that he 
pays under protest, and at any time within thirty duys demand its 
refund from the State Commissioner in writing, and if not refunded 
in ninety days, bring action to recover the amount, the remedy 
given must be followed in order for the taxpayer to recover the 
amount, and the failure of the taxpayer to make the demand re- 


quired until nearly two years after the payment of the tax is 
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fatal, 8 C. S.. 7979(a), requiring the State Auditor to issue bis 
warrant in certain instances, has no application. Baan vr. Alas 
avell, DOT. 


3. Where a taxpayer has paid a tax imposed by statute, following statu 
tory procedure, and seeks to recover the amount so paid on the 
ground that the statute levying the tax is invalid, the burden is 
upon him to show the invalidity of the statute. Mapress Agenen v. 
Maxwell, 6387. 


TORTS—Of cities see Municipal Corporations Ir; negligence see Newligence, 
Highways B, Railroads D, Master and Servant C. 


TRESPASSERS see Negligence A c 1, Railroads C e. 


TRIAL (Of criminal cases see Criminal Law I). 
B Reception of Evidence. 
c Objections and Exceptions 


1. An objection to the admission of the testimony of a witness will net 
be sustained on appeal where the same testimony has been given 
by another witness without objection. S. v. Hal, 685. 

e Withdrawal of Incompetent Evidence 

1. The trial court has the power to withdraw incompetent evidence from 
the jury and instruct it not to consider it, and where an incompetent 
question is asked a witness over objection, and the witness’ answer 
is promptly stricken from the record by the court and the jury in- 
structed not to consider it, an exception thereto will not be sus- 
tained on appeal. Jn re Will of Yelverton, 198 N. C., 746, cited and 
distinguished. Lane v. Paschall, 364; Haker vo. International Shoe 
Co., 379. 


© Conduct and Course of Trial. 
h Matters of Procedure Within Discretion of Trial Court 
1. Where, in an action in ejectment the trial court orders the defend- 
ant to file a bond conditioned for the payment of such sum as the 
plaintiff might recover as reasonable rent for the property, and 
continues the case to the next term, the plaintiff's motion at the 
call of the case at the sueceeding term that fhe defendant not be 
allowed to present his defense because of his failure to file the 
bond is in effect a motion that defendant's answer be stricken from 
the record and judgment by default entered, and is addressed to the 
discretion of the trial court, and the refusal of such motion is not 
reviewable on appeal. Texas Co, v. Fuel Co., 492. 


]) Taking Case or Question from Jury. 


a Nonsuit (Judgment of nonsuit as bar to subsequent action see Judg- 
ments L. A.; nonsuit in criminal cases see Criminal Law 1 j: 
in negligence cases see Negligence D c, Highways B j) 


1. The allowance of a motion as of nonsuit is based upon purely statu- 
tory grounds, and the requirements of the statute, C. S., 567, must 
be strictly followed, and where the defendant fails to move for 
judgment as of nonsuit at the close of the plaintiff’s evidence, his 
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exception to the refusal of his motion therefor at the close of al) 
the evidence is not sutficient to present on appeal the question of 
Whether upon all the evidence the plaintiff is entitled to recover. 
Penland v. Hospital, 314. 


2. In order for a defendant to have a case reviewed on appeal for 
insufficiency of the plaintifft’s evidence, his motion as of nonsuit 
must be renewed at the close of all the evidence, (. S., 567, or he 
should in apt time offer a special prayer for an instruction directing 
a verdict in his favor. ©. 8., 565. Lane v. Paschali, 364. 


3. Upou a motion as of nonsuit, the evidence which makes for the plain- 
tiff's claim and which tends to support his cause of action, whether 
offered by the plaintiff or elicited from the defenlant's witnesses, 
is to be taken and considered in the light most favorable to the 
plaintiff, and he is entitled to the benefit of every reasonable 
intendment thereof and every reasonable inference to be drawn 
therefrom. Nelson v. Ings, Co,, 448, 


4. In order to recover damages of defendant for the wilful burning of 
plaintiff's barn and contents, it is required that the evidence raise 
more than a conjecture or surmise, aud that it be more substantial 
than a mere scintilla. Denay ve Snow, TT3. 


IY Lustructions. 
h Expression of Opinion by the Court 


1. A correct charge of the court upon the evidence in a case will not be 
held for error as containing an expression of opinion prohibited 
by C. S., 564, when nothing of this character appears from a care- 
ful perusal of the charge on appeal that could bias a mind of ordi- 
nary firniness and intelligence. Keller uv. Furniture Co., 4138. 


¢ Form, Requisites and Sufficiency 


1. Where the law arising from the evidence introduced upon the trial! 
of an action is simple in its application and not disputed, the trial 
judge in his instructions to the jury does not commit reversible 
error in failing to go into great elaboration of detail when the jury 
must have understood the application of the law to the evidence 
and the issues. C. 8., 564. Veasley v. Burwell, 18. 


2 Where the question of proximate cause is essenti¢] and material. 
and arises from the evidence in an action to recoyer damages for 
the negligent infliction of a personal injury, the failure of the trial 
court to correctly charge the jury thereon is error, and the omis- 
sion being to a substantial and material feature of the cause, the 
defendant is entitled to a new trial without having made a special 
request therefor, C. 8., 564, and where the judge of the Superior 
Court, upon appeal from judgment of a municipal court has reversed 
and remanded the cause for such error, upon appeal to the Su- 
preipe Court the judgment of the lower court will be affirmed. 
Moss v. Brown, 189, 


3. An instruction which fails to explain the law if the facts should be 
found by the jury as outlined in the contentions of a party is 
erroneous. Graves v. O’Connor, 231. 
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« Requests for Instructions 

1. Where evidence is properly admitted by the trial court for ai re- 
stricted purpose, the objecting party should, at the time it is ad- 
mitted, ask the court to instruct the jury that it be considered only 
for the purposes for which it is competent, and a general exception 
will not be sustained. Rules of Practice in the Supreme Court No. 
21. Ward «. Waynesville, 278. 





2, Where the defendant has privately requested the court to give cerfain 
instructions, and this request is overlooked by the court in his 
charge to the jury, and the defendant fails to call attention to the 
inadvertence, an exception taken for the first time after verdict is 
foo late, and will not be considered on appeal. Keller v. Furniture 
Co., 415. 


3. Where the verdict of the jury makes the refusal of the trial court 
to give special instructions requested immaterial, and the charge 
to the jury taken as a whole is correct and covers all material 
aspects of the law presented by the evidence, and the issues sub- 
mitted were preper and determinative of the controversy, the re- 
fusal to give the requested instructions will not be held for error. 
Nelson wv. ins, Co., 443. 

yg Construction and General Rules Upon Review 

1. A charge of the court to the jury which is correct as to the duty of 
an employer to furnish an employee a reasonably safe place to 
work in the exercise of ordinary care, will not be held for reversible 
error, if the error, if any, is in the appellant’s favor, or for the 
omission of the word “approved” in regard to appliances “approved 
and in general use,” when from the entire charge and the circum- 
stances of the case it appears that the appellant has not been 
prejudiced thereby, the case having been fully and correctly de- 
termined upon the principle of res tpsa loquitur. Eaker v. Inter- 
national Shoe Co., 379. 

2. A charge of the trial court to the jury will not be held for reversible 
error when construing the charge as a whole it correctly gives the 
law applicable fo the evidence in the case. Pyatt v. R. R.. 897. 

F Issues. 
a Form and Sufficiency in General 

1. Where an issne submitted to the jury is fairly determinative of the 
rights of the parties and presents all material phases of the con- 
troversy for the determination of the jury it is sufficient. Anight 
ve. Lewark, 407. 

“. The submission by the trial court to the jury of only one issue will 
not be held for error where the appellant has been afforded ample 
opportunity to present all his contentions, both as to law and fact, 
therennder. Waters v. Waters, 667. 

TRUSTS. 
ND Revocation of Trusts. 
a Voluntary Trusts 

1. Where the daughter of a British subject takes property absolutely 

from the trustees under his will upon her marriage, and marries in 
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North Carolina, executing in this State a deed of settlement in 
trust, without consideration, for beneficiaries of this State, upon 
certain contingencies: Held, the lex loci contracts governing the 
marriage settlement is that of North Carolina ard controlled by 
the provisions of our statutes as to its revocation. C. 8., 996, as 
amended by Laws of 1929, AfacRae vu. Trust Co., 714. 


2. Where a woman receives property without restriction from her father's 
estate and execites a deed in marriage settlement in trust without 
consideration, the deed is a voluntary trust in contemplation of 
C. S., 996, as amended by the Public Laws of 1929, Jbid. 


3. In order to come within our statute governing the revocation of a 
Inarriage settlement made in trust, it is required that the trust be 
voiuntary, for the benefit of the trustee or some cne in esse with 
a future contingent interest limited to some one not in esse or not 
determinable until the happening of a certain even:, and to revoke 
the deed of trust, if recorded, it is required that the deed of revo- 
cation be recorded: and Held, where a woman executes a trust deed 
of scttlement upon her marriage for the benefit of her children who 
may be born of the marriage, depending upon their reaching a 
certain age, the trust interest subject to be changed by her during 
her life, after the birth of children, their interests do not ipso facto 
become vested, and she may revoke the trust upon giving a sufticient 
deed to that effect and in compliance with the statute. J bid. 


USURY (Limitation of action for, see Limitation of Actions If ¢). 
A Usurious Contracts and Transactions. 
a Construction of Contract or Transaction as to Usury 
1. Usury is the taking, receiving or charging a greater rate of interest 
than six per cent, either before or after the interest may accrue, 
when knowingly done, and it works a forfeiture of the interest and 
when the unlawful interest has been paid the debtor may recover 
twice the amount so paid in an action in a court of competent 
jurisdiction, C. 8., 2806. IJfcNeill v. Suggs, 477. 
VENDOR AND PURCHASER—Afilixed chattels passing with realty see Fix- 
tures A a; purchaser bound by conditions in deed upon acceptance thereof 
see Deeds and Conveyances C f 1. 
VIENUE. 
A Nature and Subject of Action. 
b Actions Against Governmentul Officers 
1. An action involving the official conduct of the officers of au incor- 
porated town in a certain county has its proper venue in that 
county, and where the town and others have been made defendants 
the action is properly removed there from another county. Boyd v. 
Bank, 687. 
I} Residence of Parties. 
a Venue of Actions Where One Party is Nonresident 
1. The proper venue of an action by a nonresident plaintiff against a 


newspaper corporation with its principal office or p.ace of business 
in this State is in that county, and an action brought in a different 
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county in this State is removable thereto on defendant's motion 
duly made, and the facts so found by the lower court are not re- 
viewable on appeal. JeCue v. Times-Neies Co., 802. 


WAR RISK INSURANCE see Insurance N a. 

WASTIO see Life Estates B b. 

WATER AND WATER COURSES see Highways D a. 
WISAPONS see Concealed Weapons. 

WILEUE AND WANTON INJURY see Execution K a. 


WILLS. 
(© Requisites and Validity. 
d Holographic Wills 


1. It is net required by our statute that a holographic will be dated or 
the place of its execution stated thercin, and where printed words, 
unrelated to the subject-matter of the paper-writing, are found 
on the paper used for the purposes of a will and the written part 
dearly and unmistakably disposes of the estate to designated 
perscens abd is in the handwriting of the testator with her signature 
affixed, and is found after her death on two unattached sheets of 
paper in a sealed envelope marked as her will, in a place where 
her valuable papers were kept by her, and these are established 
as a fact by the jury upon sufficient evidence in such matters, 
the printed words on the paper are regarded as surplusage, and a 
judgment below sustaining the entire written part as a valid holo- 
sraphic will will be sustained on appeal in the absence of evidence 
of fraud or undue influence. Ji re Will of Lowrance, TS82. 


Ik Estates and Interests Created (Right of devisee to mortgage property 
devised see Mortgages F d). 
h Estates and Interests Created 
1. Construing a devise of lands to the testator’s three daughters by 
name for life and at their death to the heirs of their bodies in fee 
simple forever, the land to be divided equally between them after 
tlhe testator’s death, with further provision that if either daughter 
die without a living heir of her body her share should be divided 
betwecon all of the testator’s children then living, or haying living 
issue: Jicid, the ecntrolling intent of the testator was not to give 
his daughters a fee-simple estate in the lands devised, but a life 
estate only, and at the death of a daughter leaving two surviving 
children, such children take a fee simple in their mother’s share 
as tenmnts in common, and the rule in Shelley’s case does not 
apply, Doegyelt cv. Vaughan, 424. 


2. A bequest to the testator’s wife of all his personal property to have 
the use and benefit of as loug as she may live, and in the event that 
she does not use it all “it is my wish and desire . . . that she 
sive and bequeath” certain sums to designated persons, without 
further restraint either by residuary clause or otherwise, passes 
the absolute title to the personal property to the wife who may 
dispose of that remaining at her death as she desires, the wording 
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of the testator’s will being insufficient to impose a trust upon the 
property or to control her disposition thereof, and being merely 
an expression of his wish in regard thereto. Dison v. Hooker, 675. 


3. The testator, knowing the children of his daughter were illegitimate, 
devised to his daughter after the life time of his wife, his lands to 
her if she remained unmarried but should she marry to her two 
illegitimate children the proceeds of sale of the land for equal 
division between them: #e/d, the remainder to the testator’s said 
two grandchildren is construed to ascertain the testator’s benevolent 
intent to take effeet as an executory devise as a limitation after 
the marriage of the daughter, and not void as being upon a condi- 
tion subsequent in general restraint of marriage, requiring no re- 
entry or assertion of claim to defeat the prior estate. Griffin v. 
Doggett, T06. 


c¢ Rule in Shelley's Case 

1. In order for the rule in Shelley’s case to apply, those who are to take 
an estate under a devise must do so in the character and in the 
quality of heir in accordance with the canons cf descent, and 
where, taking a part of a clause of a will, the rule would be ap- 
plicable, it will not prevail when construing the entire clause the 
evident intent of the testator appears to the contrary. Doggett v. 
Vaughan, 424. 


WITNESSES—Injeaching, see Evidence D f; Privileged Communication see 
Evidence 1D e: right to question, as to belief in God see Criminal Law 
L e 1, 


WORKMEN'S COMPENSATION ACT sce Master and Servant F. 
“WORTHLESS CHICKS” see Bills and Notes I f. 
ZONING ORDINANCES see Municipal Corporations Hh. 


